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The  Honorable  The  Supreme  Court  met  pursuant  to 
adjourament  Present,  their  Honors  Dawson  A.  Walker, 
Iverson  L.  Harris,  Judges. 

The  death  of  the  Hon.  Joseph  Henry  Lumpkin,  the 
Chief  Justice  of  the  Court,  being  announced  in  open  court, 
It  is  ordered,  as  a  mark  of  respect  to  the  deceased,  that  the 
Court  do  now  adjourn  until  9  o'clock,  to-morrow  morning." 

Extract  from  the  Minutes. 

Immediately  afler  the  adjournment  there  was 

A  MEETING  OF  THE  BAR  OF  THE  SUPREME 

COURT. 

On  motion  of  N.  J.  Hammond,  Esq.,  Hon.  Joseph  E. 
Brown  was  called  to  the  chair,  and  on  motion  of  Amos  T. 
Akerman,  Charles  W.  DuBose  was  appointed  Secretary. 

Hon.  Richard  F.  Lyon  announced  the  death  of  the  Hon. 
J08EPH  Henry  Lumpkin,  Chief  Justice  of  the  Supreme 
Court  of  Georgia,  and  moved  the  appointment  by  the  Chair- 
man, of  a  committee  of  ten  to  draft  suitable  resolutions  for 
the  occasion,  with  instructions  to  report  the  same  to  the  Court 
daring  the  term,  in  order  that  they  might  be  spread  upon  the 
miuntes. 

The  motion  was  adopted,  and  following  Committee  was 
appointed : 

His  Excellency  Charles  J.  Jenkins, 
Hon.  E.  A.  Nisbet,  Hon.  E.  Starnes, 

"     R.  F.  Lyon,  "     Linton  Stephens, 

"     Wm.  Dougherty,  "     Junius  Hillyer. 

"     Jas.  P.  Simmons, 
Oq  Monday,  24th  June,  1867,  the  Committee  submitted 
the  following 
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REPORT : 

The  Committee  ^appointed  bj  a  meeting  of  the  Bar  of  the 
Supreme  Court,  to  prepare  a  memorial  of  the  late  Chief 
Justice,  submit  the  following  report 

In  the  days  of  glo6m  through  which  our  beloved  State  is 
now  passing,  we  are  called  with  unwonted  frequency  to  record 
and  to  lament  the  death  of  her  wisest,  best  and  most  useful 
sons.  To  that  ever  lengthening  catalogue,  we  come  now  with 
heavy  hearts,  to  add  the  name  of  Joseph  Henry  Lumpkin, 
a  name  to  which  even  well-earned  titles  can  add  neither  lustre 
nor  dignity,— a  name  which  during  many  years,  has  not 
failed  to  awaken  honest  pride  in  all  true  Georgian-hearts — 
pride  still  undiminished,  though  saddened  by  the  conscious- 
ness that  it  has  no  longer  a  place  on  the  rolls  of  the  living. 

A  native  of  Georgia,  he  was  educated  in  her  seminaries, 
until,  when  far  advanced  in  the  curriculum  of  our  University, 
adverse  events  temporarily  closed  its  doors,  and  drove  her 
youth  to  seek  instruction  abroad.  Then,  with  honor  to 
himself  and  his  State,  he  completed  his  collegiate  course  at 
Nassau  Hall,  at  a  time  when  that  venerable  Institution 
confessedly  maintained  a  high  standard  of  scholarship.  Re- 
turning home  tvith  the  prestige  of  collegiate  honors,  he 
devoted  to  the  study  of  the  legal  profession,  a  mind  of 
acknowledged  superiority,  already  trained  to  severe  applica- 
tion, and  quickened  by  an  earnest  and  laudable  ambition  to 
do  good  and  to  acquire  fame. 

Arrived  at  manhood,  and  admitted  to  the  Bar  in  the  year 
1820,  he  entered  zealously  upon  the  practice  of  his  profession. 
But  his  fellow-citizens  of  Oglethorpe,  the  county  of  his 
residence,  quick  to  discern  the  power  he  wielded  and  the 
virtue  that  controlled  it,  promptly  demanded  his  services  in 
the  councils  of  the  State — no  slight  distinction  bestowed  by  a 
constituency  accustomed  to  be  served  by  a  Crawford,  a  Cobb, 
an  Upson  and  a  Gilmer.  When  he  entered  the  Legislature, 
that  noble  Roman,  George  M.  Troup,  worthy  successor  of 
Oglethorpe,  grand  exemplar  of  executive  purity  and  ability, 
held  the  office  of  Governor.  Accustomed  to  draw  around 
him,  to  place  in  public  view  and  to  urge  onward,  th^ 
promising  youth  of  the  State,  he  placed  Mr.  Lumpkin  on  his 
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military  staff,  and  thus  introduced  him  to  a  brotherhood  of 
choice  spirits.  Some  of  us,  then  just  old  enough  to  note 
intelHgentlj  passing  events  and  prominent  actors,  are  here  to 
avonch  their  tme  nobility  and  to  mingle  our  regrets,  that  all 
but  three  (Lumpkin  the  latest,)  have  followed  their  great 
chief  on  that  dark  pathway  which  leads  through  the  valley  of 
the  shadow  of  death. 

In  the  interval  between  the  administration  of  Oovernor 
Troup  and  the  year  1860,  Georgia  grew  rapidly  in  population, 
in  material  wealth  and  in  other  recognized  indicia  of  modern 
civilization.  Bat  in  the  elements  of  true  greatness,  that 
earlier  period,  the  third  decade  of  the  nineteenth  century, 
was  her  palmy  day.  Then  her  contributions  to  American 
statesmanship,  whether  employed  in  our  national  or  state 
couDcils,  was  largest.  Then  was  put  forth  her  maximum  of 
intellectual  vigor  in  the  exposition  and  defence  of  American, 
constitutional  liberty.  The  future  historian,  in  writing  the 
annals  of  Georgia  for  that  time,  will  record,  "  There  were 
giants  in  those  days." 

It  was  in  this  period  that  Joseph  Henry  Lumpkin 
appeared  in  the  General  Assembly  of  his  native  State. 
Carrying  with  him  a  reputation  rarely  attained  so  early  in 
life,  and  encountering  such  competition  as  we  have  indicated, 
he  passed  bravely  and  successfully  through  the  ordeal,  win- 
ning new  laurels,  and  gathering  around  him  a  host  of  friends, 
who,  with  intoxicating  plaudits,  cheered  him  on,  in  what  they 
regarded  a  splendid  political  career  just  opening.  As  a 
parliamentaiy  debater  he  evinced  varied  knowledge,  vigorous 
thought,  and  captivating  elocution,  surprising,  in  one  so 
young.  He  was  fairly  before  the  public,  and  all  the  auguries 
promised  signal  success. 

His  legislative  career,  however,  was  very  brief — ^limited  to 
two  sessions  of  the  General  Assembly,  those  of  1824  and 
1825,  In  this  one  instance,  the  choice  of  his  life-long  arena, 
he  disappointed  public  expectation.  That  choice  fell  upon 
«ift  forensic  to  the  utter  abandonment  of  the  political ;  and 
though  at  intervals  disturbed  by  pressing  importunities,  was 
1  Jiever  reconsidered.  Forthwith,  with  characteristic  ardor  he 
.  threw  himself  into  the  practice  of  his  profession.     In  explo- 
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V, 

ring  the  intricacies  of  law  as  a  science,  he  found  both 
mental  occupation  and  compensating  pleasure.  In  its  practice 
there  was  connection  enough  with  the  affairs  of  men,  and 
with  great  questions  of  social  life, — and  collision  enough,  of 
mind  with  mind,  to  satisfy  the  yearnings  of  an  active  spirit. 
As  a  counsellor,  he  was  remarkable  for  careful  examination, 
accurate  analysis  and  reliable  advice.  In  court  he  showed 
himself  well  fortified  in  the  law,  and  fully  conversant  with 
the  facts  of  his  cases.  In  unfolding  the  former,  he  reasoned 
closely  but  not  coldly.  Without  impairing  the  logic  it 
demanded,  his  imagination  constantly  brought  relief  by 
garnishing  its  dull  details.  Coldness,  indeed,  was  foreign  to 
his  nature.  His  impulses  were  quick,  strong,  generous. 
Nature  wove  into  his  temperament  that  nervous  excitability 
which  constitutes  the  subtle,  controlling  mesmerism  of  elo- 
quence. 

Combined  with  these  traits  and  vastly  enhancing  their 
practical  efficiency,  was  the  purity,  the  virtue  of  his  life — his 
unbending  integrity  in  business  affairs,  which  shone  conspicu- 
ously wherever  he  lived  and  moved  and  acted.  Men  admired, 
and  trusted,  and  sympathized  with  him  in  all  things. 

Grouping  in  the  mind  these  qualities,  physical,  mental  and 
moral,  we  shall  be  prepared  to  appreciate  his  power  as  an 
advocate — ^a  power  which  impressed  and  moved  as  well  the 
learned  as  the  simple — a  power  under  whose  magic  spell, 
jurors,  oblivious  of  the  stem  authority  of  the  Bench,  have  at 
times  sprung  from  their  seats  electrified,  and  at  others  have 
uttered  audible  response  to  his  stirring  appeals.  His  practice 
was  extensive,  successful  and  lucrative.  If  he  did  not  amass 
wealth,  it  was  because  he  valued  money  chiefly  for  its  uses, 
prominent  among  which  he  ranked  the  rites  of  hospitality  and 
the  dewira  of  charity.  Notwithstanding  his  ability  and  the 
frequent  successes  he  achieved  in  the  forum,  he  took  delight 
in  adjusting  controversies  and  ending  litigation  by  accord — 
a  beautiful  finish  to  the  hut-ensemble  of  the  truly  great 
barrister. 

Thus  passed,  after  a  brief  dalliance  with  politics,  (the 
young  lawyer's  artful  seducer)  twenty  years  of  arduous,  unre- 
mitting toil,  with  the  too  common  result  of  failing  health. 
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This  saggested  as  a  matter  of  daty^  the  immetliate  realization 
of  a  long  cherished  dream  of  foreign  travel, — ^and  abroad  he 
went.  Thus  oompletely  diseBthralled  of  business  and  of  care, 
threading  the  streets  and  art  galleries  of  renowned  cities,  and 
roaming  over  historic  fields  and  classic  grounds — ^with  his 
remarkable  susceptibilities,  physical,  mental  and  moral,  a  few 
months  sufficed  to  re-establish  his  health,  and  to  strengthen 
him  for  the  work  of  future  years. 

In  the  fall  of  the  year  1845,  Colonel  Lumpkin  returned  to 
his  native  State,  but  not  to  resume,  as  he  contemplated,  the 
practice  of  his  profession.  Just  at  that  time  the  State  of  Georgia 
had  come  tardily  to  the  establishment  of  a  Supreme  Court, 
to  the  end  that  the  law  might  be  uniformly  and  correctly 
administered.  This  Court  was  constituted  of  three  Judges. 
To  Colonel  Lumpkin  as  the  fit  occupant  of  the  highest  posi- 
tion on  that  bench,  all  eyes  turned.  To  it  he  acceded  without 
candidacy  and  without  competition.  To  it  he  was  called,  not 
admitted.  Thrice  re-elected  on  the  expiration  of  successive 
terms,  he  never  encountered  opposition — ^never  looked  in  the 
fiMse  of  a  competitor.  The  strongest  competition  would  but 
have  served  to  develop  his  superior  strength.  In  the  consti- 
totion  of  the  Court,  there  was  made  by  law  no  titular 
distinctions  among  its  members.  But  the  incumbents  were 
elected  first  for  terms  of  six,  four  and  two  years,  severally, 
each  subsequent  election  to  be  for  a  term  of  six  years.  The 
elective  Body  assigned  to  Colonel  Lumpkin  the  longest  term, 
and  this  was  the  distinction  conferred  upon  him. 

His  associates  gracefully  yielded  to  him  the  Presidency,^ 
thus  confirming  his  claim  to  precedence.  But  whilst,  in  the 
eoorse  of  time,  the  seats  on  either  side  of  him  repeatedly 
changed  occupants,  the  same  venerable  form  steadily  holding 
the  centre,  came  to  be  regarded  as  the  impersonation  of  the 
Court.  So  entirely  did  this  idea  pervade  the  public  mind 
that  the  Legislature,  at  length,  made  him  by  title,  as  he  had 
ever  been  in  fact,  Chief  Justice  of  the  Supreme  Court. 

Trained  in  the  law,  of  which  he  was  a  close  student,  by  a 
practice  extending  nearly  or  quite  through  a  quarter  of  a 
century,  he  came  well  prepared  to  the  Bench.  Perfectly 
fiuniliar  with   the   well  settled  principles  of  common  law. 
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equity  and  criminal  jurisprudence^  versed  in  tiie  civil  law 
(from  which  so  much  has  been  borrowed  in  building  up  the 
other  systems)  and  long  conversant  with  voluminous  authori- 
ties,  regulating  the  application  of  those  principles,  under 
varying  circumstances,  he  was  both  prompt  and  accurate  in 
his  judgments. 

In  that  first,  most  essential  requisite  of  judicial  character, 
integrittfy  incorruptible,  unapproachable,  he  was  above  ques- 
tion. With  him,  indeed,  the  love  of  justice  was  a  passion. 
If  ever  he  yielded  reluctant  obedience  to  law,  it  was  when  its 
concrete  strictness  restrained  him  in  dispensing  equity  and 
justice  in  the  abstract.  Yet  he  was  too  wise,  and  too  con- 
scientious, ever  to  ignore  any  well  defined  rule  of  civil  con- 
duct. But  why  attempt  to  delineate  a  judicial  character  so 
broadly  known,  so  generally  appreciated.  The  records  of 
this  Court,  whose  reports  pervade  the  country  in  its  length 
and  breadth  are  replete  with  credentials  that  will  perpetuate 
his  fame. 

Chief  Justice  Lumpkin's  love  of  law  as  a  science  had  still 
another  development.  Whilst  engaged  in  an  extended  and 
arduous  practice,  be  usually  had  a  class  of  students,  and  after 
his  accession  to  the  Bench,  he  was  called  to  the  law  professor- 
ship in  our  University,  which  he  filled  with  distinction  to  the 
end  of  his  days.  Many  distinguished  members  of  the  pro- 
fession,  and  many  more  rising  young  lawyers  of  Georgia  and 
the  adjoining  States,  are  proud  to  claim  him  as  their  Gamaliel. 
He  enjoyed,  moreover,  the  peculiar  gratification  (for  such  it 
was)  of  having  for  a  time,  as  an  associate  on  this  Bench,  one 
of  his  own  pupils,  thus  gathering  in  the  efficient  aid  of  this 
esteemed  coadjutor,  bread  himself  had  cast  upon  the  waters 
many  years  before. 

In  the  private  and  social  relations,  where  the  gentler  virtues 
and  warmer  affections  find  scope — where  the  guiding  mind 
and  loving  heart  exert  control  without  the  sanction  of  law, 
Chief  Justice  Lumpkin's  position  assumed  the  patriarchal 
type. 

He  was  a  husband  and  the  father  of  many  children.  Would 
to  God  the  sympathy  of  the  brotherhood  here  assembled  and 
represented  could  minister  consolation  to  .the  survivors  of  that 
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desolated  homehold !  With  profound  respect  we  tender  the 
oBmngf  and  intrude  no  further  on  the  sacredness  of  fiunily 
sorrow. 

Within  the  limits  of  Georgia,  wherever  he  "appeared,  nu- 
merous friends  rose  up  to  welcome  him.  He  was  a  man  to 
know  whom  was  to  love  him.  None  turned  acquaintance- 
ship to  better  account  for  mutual  enjoyment  or  advantage. 
He  had  for  all  a  pleasant  look  of  recognition  and  a  friendly 
greeting,  and  for  many  a  needed  word  of  counsel.  Having 
acquired  large  stores  of  knowledge  from  books,  and  from  in- 
ttfcourse  with  men,  his  conversation  was  instructive,  his  com- 
panionship genial.  He  enjoyed,  and  freely  promoted,  in 
social  converse,  that  chastened  mirth,  which,  while  it  lifls 
from  the  heart  the  burden  of  care,  inflicts  no  sting,  instills  no 
poison. 

The  benevolence  and  charity  of  the  Chief  Justice  were 
manifested  as  well  by  personal  acts  as  in  associated  entier- 
prises.  His  hand  was  in  all  concerted  movements  for  the 
dissemination  of  knowledge,  the  improvement  of  public 
morals,  or  the  relief  of  suffering  poverty.  Few  have  contri- 
buted as  much  of  persevering  effort,  or  of  positive  influence 
to  the  temperance  reform,  which  for  many  years  so  palpably 
diminished  the  greatest  moral  pestilence  of  the  age. 

Thus  £ax  in  an  imperfect  sketch  of  a  pure  and  elevated 
character  we  have  presented  it  as  built  up  and  moulded  by  a 
system  of  severe  morality.  But  the  most  rigid  and  searching 
code  of  human  ethics  necessarily  falls  short  of  producing  the 
highest  type  of  man,  because  it  is,  itself,  the  work  of  man,  in 
his  fallen  estate.  Divinity  alone  can  restore  to  him  even  the 
semblance  of  its  own  last  image. 

Chief  Justice  Luhpkek  was  of  a  nature  too  earnest,  too 
fiir  reaching,  not  to  bethink  himself  of  the  wonderful  dis- 
pensation which  brings  human  nature  under  the  renewing  in- 
fluence of  that  Divinity,  b^inning  with  regeneration  and 
effecting  a  change  in  the  aspirations,  the  motives,  the  ends 
and  aims  of  the  subject. 

To  this  scheme  of  redemption,  quite  above  human  inven- 
tion, our  departed  Brother,  in  good  faith  and  with  resolute 
purpose,  made  an  early  surrender  of  himself.    He  became  a 
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sincere,  devoted  Christian^  and  thus  attained  to  the  higheBL 
standard  of  earthly  excellence.  He  was  a  pillar  in  that 
branch  of  the  Christian  Church  which  rejoiced  in  his  mem- 
bership. Not  only  was  his  a  life  of  active  usefulnessi  but 
from  its  quiet  and  tranquil  aspects,  there  were  daily  emana- 
tions of  salutary  influence. 

The  Committee  recommend  the  adoption  of  the  following 
resolutions : 

Resolved^  That  in  the  death  of  Chief  Justice  Lumpkik 
we  recognize  the  loss  of  a  most  worthy  citizen,  a  Christian 
gentleman  and  an  eminent  jurist,  whose  memory  and  example 
we  would  perpetuate,  to  the  end  that  his  '*  good  deeds  may 
live  after  him,"  and  the  leaven  of  his  life  go  down  from  gen- 
eration to  generation. 

Besolvedy  That  we  respectfully  tender  to  his  bereaved 
widow  and  children  the  heartfelt  sympathy  of  the  Bench  and 
Bar,  and  officers  of  the  Supreme  Court  of  Georgia,  whose 
reverence  and  affection  he  so  well  deserved  and  so  long  en- 
joyed. 

Resolved^  That  in  token  of  these,  we  will,  during  thirty 
days,  wear  for  him  the  usual  badge  of  mourning. 

Resolvedy  That  the  Clerk  of  this  Court  be  requested  to  pre- 
pare and  keep  open  for  members  of  the  Bar  a  subscription 
paper,  that  they  all  may  have  the  privilege  of  contributing  to 
a  fund  for  raising  over  the  remains  of  our  venerated  first  Chief 
Justice  an  appropriate  monument.  And  further,  that  the 
Judges  of  this  Court  be  requested,  through  such  committee 
or  committees  as  they  may  think  proper  to  appoint,  to  ask  of 
his  widow  and  family  permission  to  pay  this  tribute  to  his 
memory,  and  to  see  that  it  be  carried  into  effect. 

Reaohedj  That  a  copy  of  this  Report  and  resolutions  be 
transmitted  to  Mrs.  Lumpkin,  for  the  family.  That  the 
Court  be  requested  to  have  them  entered  on  its  minutes,  and 
that  the  gazettes  of  the  State  be  requested  to  publish  them. 

With  this  report  the  Chairman  also  read  the  following 
letter  from  Hon.  John  A.  Campbell,  formerly  one  of  the 
Justices  of  the  Supreme  Court  of  the  United  States: 
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New  Orleans,  June  14, 1867. 

My  Dear  Sir — ^I  have  just  received  the  melancholy  intelli- 
geace  of  the  death  of  Chief  Justice  Lumpkin  and  of  the 
proceedings  of  the  Bar  at  Macon  upon  that  event. 

An  intimate  aiid  affectionate  connection  with  this  great 
and  good  man,  the  bond  of  an  inherited  friendship,  and  the 
Koollection  of  many  expressions  from  him  during  its  con- 
tinuance, impel  mc  to  share  with  my  professional  brethren  of 
my  native  State  in  expression  of  their  sorrow,  and  to  testify 
my  sense  of  his  eminent  worth. 

He  had  all  the  qualities  to  make  him  worthy  of  the  station 
which  he  so  long  and  so  honorably  filled.  To  extensive 
learning  and  a  clear  discrimination  of  the  truth,  he  united  an 
ardent  love  of  justice,  a  hatred  of  iniquity,  a  compassionate 
sense  of  the  infirmities  of  our  humanity,  an  abhorrence  of  op- 
pression, and  a  rational  detestation  of  the  oppressor.  These 
qualified  him  to  administer  justice  between  man  and  man, 
and  to  form  the  jurisprudence  of  a  State. 

He  had  no  ambition  above  and  beyond  bis  place.  He  was 
content  with  the  profession  of  virtue  and  with  that  indepen- 
dence which  enabled  him  to  perform  his  duty  without  fear 
and  without  partiality. 

In  the  walk  of  life  he  recognized  the  presence,  or  rather 
the  omnipresence  of  law,  in  domestic  and  social  life  the  law  of 
Charity ;  in  the  Church,  of  Hope  and  Faith ;  in  the  State 
and  its  tribunals  of  justice,  his  life  was  the  manifestation  of 
these. 

In  this  period  of  the  general  relaxation  of  these  laws,  the 
loss  of  this  great  exemplar  and  exponent  of  them  is  a  public 
calamity.  Very  respectfully  yours, 

JOHN  A.  CAMPBELL, 
CoL.  Washington  Pob,  Macon,  Georgia. 

Response  of  Judge  Iverson  L.  Harris  to  the  report  and 
resolntions : 

IBr.  Chairman  and  Oentlemen  of  the  Bar : — ^The  relation 
in  which  I  have  stood  for  more  than  twenty-five  years  to  the 
late  Chief  Justice  of  this  Court,  demands  of  me  on  this 
moornful  occasion  something  more  than  a  formal  assent  to  the 
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chaste  and  beautiful  tribute  which  you  have  juet  rendered 
to  his  memoiy. 

I  owed  him  living  a  deep^  deep  debt  of  gratitude,  and  whilst 
I  shall  ever  cherish  in  remembrance  that  in  an  hour  of  the 
deepest  affliction  which  it  has  been  my  lot  to  feel,  I  was  sus- 
tained by  the  counsel,  sympathy  and  friendship  of  himself  and 
two  other  distinguished  members  of  our  fraternity  who  have 
preceded  him  to  the  tomb,  I  b^  you  to  believe  that  this  re- 
sponse is  the  dictate  of  an  earnest  desire  to  assist  the  people 
of  Georgia  to  form  a  correct  estimate  of  the  intellectual  char- 
acteristics of  this  remarkable  man  and  of  what  he  has  accom- 
plished, rather  than  to  make  a  record  of  my.  personal  r^ard. 

I  will  not  speak  of  him  as  the  pious.  Christian  gentleman, 
the  husband,  &ther,  friend,  the  patriot,  the  philanthropist,  the 
zealous  advocate  of  temperance  and  of  education.  In  each 
and  all  of  these  relations  and  characters  he  was  well  known 
and  appreciated.  The  beauty  of  his  private  and  inner  li^ 
has  been  so  well  depicted  by  you  and  other  eulogists,  that  I 
dare  not  attempt  to  add  to  the  testimonials  which  have  clus- 
tered over  his  memory. 

It  is  as  to  his  ministry  in  the  temple  of  justice  I  would 
speak ;  of  him  as  the  unequalled  advocate — ^the  great  Judge. 

Whilst  in  doing  so  I  am  conscious  that  I  will  have  to 
occupy  to  some  extent  the  ground  covered  by  your  report — a 
necessity  which  I  would  gladly  avoid  constrains  me,  in 
order  to  give  completeness  to  the  picture  of  him  existing  in 
my  mind. 

Graduating  in  1820  with  one  of  the  highest  honors  of 
Nassau  Hall — the  favorite  resort  of  Southern  students — ^that 
college  which  had  been  presided  over  by  the  celebrated 
Jonathan  Edwards,  the  grandfather  of  Aaron  Burr,  and  at  a 
later  period  by  Witherspoon,  Smith  and  Alexander — that 
college  which  gave  to  theservice  of  the  United  States  Forsythe 
and  Troup,  Gaston  and  Berrien,  and  Seaborn  Jones,  and  hun- 
dreds of  others,  children  of  fame — be  came  back  to  his  native 
State  and  began  the  study  of  law  in  Lexington,  under  the 
late  Judge  Thomas  W.  Cobb. 

At  and  near  this  village  then  resided  the  illustrious  Wm. 
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H.  Crawford,  Stephen  Upson,  Governor  George  R.  Gilmo*, 
Joseph  Molloy,  and  other  lawyers  of  distinction. 

IVas  among  these  gentlemen  he  prosecuted  his  legal 
studies,  securing  their  friendship  and  encouraged  by  their 
praise. 

Very  early  after  admission  to  the  Bar  he  commanded 
notice.  He  was  elected  a  representative  to  the  Legislatures 
of  1824  and  1825,  from  the  county  of  Oglethorpe. 

In  1825  he  presented  resolutions  of  an  ^ithubiasiic  char* 
acter  in  response  to  the  celebrated  declaration  of  Governor 
Tionp— that  **  having  exhausted  the  argument  we  will  stand 
by  our  arms.'^ 

They  however  were  not  acted  on. 

During  the  same  session  of  the  Legislature  he  made  much 
reputation  by  a  highly  finished  speech  in  opposition  to  a  bill 
pmding  to  lay  off  the  State  into  Congressional  Districts. 

I  stood  in  the  gallery,  and  never  but  on  two  other  occasions, 
though  frequenting  the  debates  of  the  L^islature  and  of 
Oonventions  from  early  boyhood,  witnessed  such  breathless  at- 
tention, such  unequivocal  admiration.  At  this  remote  period 
I  recall  the  scene  in  all  its  freshness.  I  hear  yet  that  rich- 
toned  voice.  It  vibrates  now  as  then  on  my  ear.  I  look 
upon  his  fine  &ce,  varying  with  deep  emotion,  his  graceful, 
expressive  attitude.  Can  this  be  an  illusion  ?  Could  any- 
thing but  extraordinary  eloquence  thus  photograph  itself  on 
the  memory  ? 

Retiring  after  a  debut  of  such  promise  from  the  halls  of 
I^islation,  he  engaged  with  the  ardour  and  emulation  of  his 
excitable  temperament  in  the  practice  of  law,  and  in  a  few 
years  he  became  and  was  recognized  as  the  most  eloquent  ad- 
vocate of  the  Northern  Circuit,  a  circuit  abounding  at  that 
time  and  since  in  lawyera  of  eminence. 

After  a  lapse  of  nearly  fifteen  years  since  he  withdrew  from 
politica,  he  was  called,  in  the  discharge  of  professional  duty, 
to  Milledgeville,  the  Legislature  being  in  session  when  an 
opportunity  was  furnished  him  for  the  exhibition  of  the  won- 
derful powera  of  persuasion  and  pathos  for  which  he  was  so 
renowned. 

The  impression  of  thiseflfort  was  profound,  and  contributed 
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ta  extend  his  reputation  as  a  lawyer  and  advocate  throughout 
the  whole  State.  His  name  now  was  on  every  lip.  The 
young  and  old  alike  did  homage  to  the  orator  who  stood  un- 
approachedy  above  all  others. 

When  the  Supreme  Court  for  the  correction  of  errors  of 
law  in  the  Superior  Court  was  established^  (after  a  long  and 
hard  conflict  with  the  prejudices  of  ignorance  and  parsimonious 
legislation,  but  with  the  still  more  powerful  influence  of  many 
of  the  most  distinguished  and  leading  lawyers  of  the  State, 
who  saw  in  its  creation  the' doom  of  their  circuit  power  and 
diminution  of  their  income,)  the  public  wish  of  the  dominant 
party  in  the  Legislature  was  particularly  pointed  to  two  gen- 
tlemen as  the  persons  under  whose  auspices  the  new  Court 
should  be  organized,  and  whose  undoubted  eminence  would 
inspire  confidence  in  it  with  the  people. 

It  so  happened  that  the  person  to  whom  all  eyes  were  first 
directed,  for  many  years  a  Judge  of  the  Superior  Court  of 
the  Eastern  Circuit,  the  acknowledged  head  of  the  Bar  of 
Georgia,  at  one  time  the  Attorney  General  of  the  United 
States  under  General  Jackson's  administration,  a  gentleman 
who  before  the  Supreme  Court  of  the  United  States  had 
mingled  in  debate  with  Webster  and  Wirt,  Taney  and  Taze^ 
well,  and  the  equal  of  any  man  at  that  bar,  was  prevented 
solely  by  the  immense  physical  labor  imposed  by  the  act  orig- 
inally creating  the  Court,  from  accepting  the  station  to  which 
he  was  invited. 

Judge  Berrien  having  declined,  the  members  of  the  Legis- 
lature of  1845,  with  singular  unanimity,  elected  Joseph 
Henry  Lumpkin  to  the  long  term  which  was  virtually  the 
headship  of  that  Court.  He  was  no  candidate ;  he  was  not 
even  in  Milledgeville  nor  had  he  been  here.  The  office  sought 
him,  the  State  claimed  his  services,  and  he  abandoned  a  most 
lucrative  practice  to  obey  her  will. 

At  this  period  there  were  ten  judicial  circuits.  Each  judge 
of  the  Superior  Courts  was  supreme  in  his  district,  the  final 
arbiter  of  life  and  death,  with  almost  unlimited  civil  and 
criminal  powers^ — with  no  existing  tribunal  appellate  or  re- 
visory over  his  judgment,  however  erroneous,  or  discordant. 

it  is  difficult  at  this  day  to  realize  the*  existence  of  such  a 
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judicial  Deeenwiri,  with  sach  unchecked  power,  fiur  trauaoend- 
ing  that  of  the  Roman,  and  that  verdicts  were  in  some  ciroiiitB 
wrung  by  the  eloquence  and  popularity  of  bold,  inflaential 
and  arrogant  lawyers  from  juries,  contrary  to  law  and  rights 
and  that  they  were  final.  'Tis  true  that  the  Circuit  Judge 
oould  and  should  have  granted  a  new  trial,  so  as  toi  have  cor- 
rected such  gross  injustice,  but  oftentimes  he  was  but  a  slave 
to  the  same  power. 

Thus  the  administration  of  law  was  not  only  far  from  being 
uniform,  but  it  was  a  mere  chance  as  uncertain  as  the  hazard 
oi  the  die. 

The  establishment  of  a  tribunal  of  review  became  a  ne- 
cessity, and  if  it  accomplished  nothing  more  than  the  emanci- 
pation of  judges  and  juries  from  this  d^rading  and  per- 
nidous  mental  slavery,  it  would  well  have  repaid  the  expense 
incurred  in  the  experiment. 

Indeed^  every  consideration  of  justice  and  public  policy 
imited  in  requiring  that  able  counsel  who  had  obtained  un- 
righteous .verdicts,  should  be  stripped  of  all  the  advantages 
which  they  had  acquired. 

It  was  moreover  matter  of  great  importance  in  the  adminis- 
tration of  law  that  the  young  barrister  should  be  elevated  to 
bis  proper  level,  so  that  his  industry,  integrity  and  reasoning 
Acuities  might  be  estimated  at  their  true  value. 

A  great  reform  has  occurred  since  1845.  Under  the  ad- 
ministration of  Judge  LuHPKiN,  aided  by  eminent  associates, 
a  new  system  exists,  or  rather  the  judicial  system  of  1799,  so 
simple  and  complete  in  outline  has  been  greatly  evolved,  and 
if  not  yet  entirely  developed,  has  been  made  harmonious  and 
efficient. 

To  the  Greorgia  jurist,  the  change  in  the  administration  of 
law  since  1845,  up  to  1867,  cannot  but  furnish  a  subject  for 
profound  contemplation. 

It  is  undeniably  true  that  previous  to  1845  some  young  and 
ardent  reformers  in  the  Legislature  had  shown  that  they  be- 
longed to  the  advancing  age,  by  the  struggles  they  made  to 
shake  off  the  tight-laced  jackets  of  the  common  law,  and  the 
Chines3  shoes  which  retarded  movement  and  were  unsuited 
to  growth. 
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Change  was  wanting  and  had  b^un.  The  atream  of 
progress  whioh  di£Pu8ed  and  increasing  intelligence  alone  can 
qnicken  into  motion,  was  moving  everywhere  and  in  all  the 
departments  of  human  activity. 

It  was  no  mountain  torrent  owing  its  birth  to  some  sadden 
storm  or  to  dissolving  masses  of  snow,  soon  to  pass  away,  but 
it  was  a  perenniel  stream,  iiftcreasing  in  breadth  and  depth  as 
it  flowed  on  and  continues  to  flow  ^'  volubilia  in  omni  cbvo/^ 

Judge  Lumpkin  had  the  sagacity  to  distinguish  between 
them,  and  with  the  enthusiasm  of  his  temperament  and  com* 
prehensiveness  of  mind,  he  threw  himself  boldly  into  the 
strong  current  and  to  the  end  of  his  life  evinced  neither  ex- 
haustion nor  pause. 

I  have  long  entertained  the  idea  that  every  true  reformer 
must,  in  a  great  degree,  imitate  the  example  of  the  celebrated 
Russian  Field-marshal,  who  slept  on  the  field  he  had  won^ 
amidst  the  entrenchments  he  had  stormed, — ^who  led  his  col- 
umns from  province  to  province,  from  victory  to  victory,  by 
one  word  of  command, ''  Forward  I'' — ^but  oh,  how  ^pressive! 
For  him  there  was  no  rest  as  long  as  there  was  anything  to 
do ; — no  Campanian  plains  abounding  in  enervating  luxuries 
could  stay  his  march,  or  allure  him  from  the  conquests  he 
meditated. 

Judge  Lumpkin  exhibited  a  like  spirit,  a  like  indomitable 
perseverance  in  his  steady  approach  to  the  judicial  reform/^ 
he  contemplated.  The  consciousness  of  the  good  to  be 
accomplished,  cheered  and  compensated  him« 

He  lived  to  see  the  wise  and  beneficent  principles  into 
which  he  had  expanded  the  germs  of  a  crude,  disjointed, 
technical  and  incongruous  Jurisprudence,  embodied  and  bound 
up  in  terse  yet  perspicuous  definition,  funiishing  rules  of  uni- 
form and  essential  service,  by  which  the  controversies  of  men 
could  be  adjusted — ^in  that  masterly  portion  of  our  Cod« 
which  is  generally  understood  to  have  been  the  work  of  his 
beloved  son-in-law,  tlie  late  General  Thomas  B.  £.  Cobb, 
the  ardent  and  enthusiastic  child  of  genius,  the  christian 
patriot  and  great  lawyer. 

It  was  the  good  fortune  of  Judge  Lumpkin  to  give  vitality 
to  the  system  delineated  by  the  act  of  1799,  and  through  the 
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shorty  perspicaouB  forms  devoid  of  teduiicalitieB  anthoriced 
by  it,  to  infose  into  the  administration  of  the  principles  of 
the  Common  law  mnch,  veiy  much  of  the  liberal  views  taken 
by  Coarts  of  Eqaity — and  thus  enabled  the  former  to  give 
adequate  relief  in  most  cases. 

A  reform  like  this^  not  violating  law  but  returning  to  it — 
has  encountered  resistance^  and  will  continue  to  feel  the  hos- 
tility of  that  class  opposed  to  change  in  anything^  however 
necessary  or  demanded  by  advancing  intelligence. 

The  apprehension  that  any  system  of  Jurisprudence  can  be 
suddenly  and  fundamentally  changed^  is  needless.  A  correl- 
ative force  is  ever  at  work  to  check  excess.  When  change 
takes  place,  it  will  be  the  result  of  some  great  minds  of  the 
profession  itself — of  men  whose  intellects  have  been  outraged 
by  the  absurdities  and  injustice  which  are  occasioned  by  com- 
mon sense  being  made  subordinate  to  some  silly  precedent, — 
or  to  the  crude  and  quaint  notions  of  a  remote,  bigoted  and 
intolerant  i^,  being  adhered  to  as  criteria  of  right  and 
justice. 

Looking  back  over  the  gradual  development  of  our  system, 
the  jurist  of  the  present  day  will  most  probably  deem  it  for- 
tunate that  the  tribunal  through  which  thiis  has  been  chiefly 
effected,  was  organized  under  the  auspices  of  a  fresh  mind, 
foil  of  knowledge,  enthusiastic,  and  in  the  vigor  of  man- 
hood,— of  one  who  had  early  imbibed  much  of  the  skeptical 
spirit  of  Bentham  as  displayed  in  his  treatise  on  the  Rationale 
of  Judicial  Evidence. 

I  am  inclined  to  think,  had  Judge  Lumpkin  been  older 
when  called  to  the  Bench — had  he  become  the  head  of  a 
fidiool — ^withdrawn  from  the  contests  of  the  Bar — ^with  repu* 
tation  established  by  previous  judicial  service — ^when  technical 
learning  was  cultivated  assiduously,  and  technical  justice 
rigorously  enforced, — admired,  caressed  and  imitated — ^his 
opinions  received  as  oracles, — ^it  is  questionable  whether  the 
change  of  which  we  are  so  sensible,  would  have  occurred. 
Men  of  the  class  referred  to,  repose  in  their  early  habits  and 
creeds;  they  do  not  re-examine  the  foundations  of  their  early 
opinions,  nor  are  they  patient  when  these  opinions  are 
doubted  or  questioned.    So  long  as  this  class  continue  to 
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oontrol  or  even  influence  the  thoughts  of  others^  little  that 
looks  to  change  or  advancement  can  be  expected  fix)m  it. 
Old  lawyers  like  old  warriors,  adhere  with  tenacity  to  the 
routine  of  the  old  systems  in  which  they  Were  educated^  and 
which  have  been  the  occupation  of  their  manhood. 

AS  THE  ADVOCATE. 

In  early  manhood  he  was  distinguished  by  manly  beauty, 
The  co^itour  of  the  face  was  highly  intellectual — ^the  forehead 
high;  broad  and  fully  exposed.  He  had  dark  grey  eyes^ 
restless  and  constantly  varying  in  expression,  and  a  quivering 
lip.  A  physiognomist  would  have  delighted  to  meet  with 
such  a  subject,  in  whom  the  ideal  of  the  personnel  of  the  orator 
would  be  so  nearly  realized. 

His  voice  was  clear  and  melodious — a  rich  baritone — 
obedient  to  his  will  and  modulated  with  consummate  art,  so 
that  it  continued  to  charm  by  its  cadence  as  long  as  ha  spoke, 
and  at  no  time  exhibited  strain  or  inequality.  This  control 
over  it  was  doubtless  owing  very  much  to  the  distinctness  of 
his  articulation  of  each  syllable  of  a  word, — and  marked 
emphasis. 

.  He  used  little  gesture,  but  it  was  graceful  and  expressive ; 
his  attitude  was  adapted  with  care  to  the  theme  and  occasion. 
Add  to  these  personal,  and  I  might  with  propriety  call  them 
external,  qualifications,  his  lai^  encylopedic  knowledge, 
gathered  from  libraries  of  law  and  literature,  and  wh  can 
begin  to  make  some  estimate  of  the  resources  with  which  his 
oratory  was  supplied. 

Indeed  it  may  be  said  without  exaggeration,  that  learning 
waited  on  him  as  a  hand-maid,  presenting  at  all  times  for  his 
choice  and  use,  all  that  antiquity  had  not  lost — ^all  that  a  - 
prolific  press  has  disseminated. 

With  a  vivid  imagination  quick  to  body  forth  tiie  creations 
of  the  mind,  his  speeches  at  the  bar  abounded  in  imi^ry ; 
but  it  was  not  sought  for  or  culled  from  a  commonplace  book 
tp  dazzle  or  adorn.  It  sprung  up  spontaneeusly  from  the 
exuberance  of  a  mind  heated  with  thought;  his  tropes  were 
the  corruscations  of  the  glowing  axle  in  rapid  motion,  shed- 
ding a  brilliant  light  over  the  pathway  of  reason. 
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It  ^vras  a  remarkable  characteristic  of  Ms  oratory^  that  his 
imagery  was  not  drawn  from  a  converse  with  nature. 

He  had  not  freqaented  mountain  scenery  with  its  colossal 
pileB  of  rocks,  irr^ularly  heaved  high  by  some  convulsive 
force ;  he  had  not  gazed  o'er  the  valleys  stretching  fiir  away 
to  a  distant  mountain  chain,  with  scarce  a  gorge  through 
which  the  fiery  locomotive  could  be  seen  dashing  along  with 
the  freights  of  labor,  carrying  sustenance  and  life  to  lands 
parched  with  skies  of  brass ;  nor  had  he  whiled  away  any 
hours  of  relaxation  in  contemplation  on  the  sea-shore,  look- 
ing in  awe  on  the  broad  and  uncontrollable  power  before 
him — the  highway  of  nations  and  the  home  of  the  tempest, 
the  wat^-spout  and  cyclone,  the  terrific  children  of  the  sun 
and  sea.  'Twas  not  from  a  memory  filled  with  these  grand 
phases  of  nature  and  her  forces,  that  he  collected  his  figures. 
He  was  emphatically  a  man  of  the  closet  and  library. 

His  imagery  was  drawn  from  the  remembered  bright  and 
golden  thoughts  of  Shakspeare  and  Milton,  from  the  sacred 
poeb!y  of  Job  and  David,  the  wisdom  of  Solomon  and  of  the 
son  of  Sirach,  and  from  the  prophetic  inspirations  of  Ezekiel 
and  Isaiah — ^in  a  word,  from  the  whole  Bible.  Most  aptly 
were  his  illustrations  culled  from  such  a  gamer,  and  woven 
into  die  fabric  of  his  speeches. 

It  required  a  person  of  his  precise  mcBtal  constitution,  of 
unafiected  and  humble  piety  and  cultivated  taste,  to  employ 
this  high  poetic  thought  and  wisdom  without  irreverence ; 
and  this  was  done  with  such  marvelous  skill  that  even  hyper- 
critiosm  did  not  venture  to  o^demn. 

This  style  was  peculiarly  his  own.  It  is  a  dangerous  one 
to  attempt.  It  may  not  be  vehtured  upon  except  by  a  man 
of  Qiiquestionable  genius,  vast  knowledge,  exalted  piety, 
enthunastic  temperament  and  exquisite  taste. 

I  have  spoken  of  the  personal  qualifications  and  mental 
resourott  which  united  to  make  him  the  orator  he  was,  the 
great  master  of  pathos  and  persuasion. 

A  reputation  so  wide,  so  high — a  career  so  dazzling — with- 
ost  a  compeer'^ — has  not  been  effaced  by  his  long  judicial 
service;  so  far  from  it,  the  reputation  of  the  Advocate  has 
been  and  «till  is  the  chief  drawback  upon  the  just  fame  he  is 
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entitled  to  as  a  Juc^.  There  is  a  common  reluctanoe,  I  am 
pained  to  say,  which  the  world  hourly  exhibits,  of  according 
to  any  man,  whatever  versatility  of  talent  he  may  have  dis- 
played in  other  departments — ^a  doable  distinction. 

It  is  a  matter  of  gratulation  to  the  friends  who  survive 
and  honor  him,  that  whilst  little  remains — indeed  nothing  at 
all — ^that  can  recall  his  eloquence  at  the  bar  in  defense  of 
persons  accused  of  crime — ^an  eloquence  which  defied  the 
power  of  stenogmphy  to  embalm  or  preserve,  or  to  catch  the 
epea  pteroerUa  so  volatile  that  they  were  exhaled  as  uttered-^ 
there  is  much  left  of  the  power  and  comprehensiveness  of  his 
mind  beyond  the  reach  of  time  and  decay^  and  which  does 
not  rest  in  memory  or  tradition. 

As  the  Chief  Justice  of  the  highest  tribunal  of  the  State, 
there  are  many  memorials  of  his  learning  and  eminence^ 
which  are  secure.  In  the  thirty-five  volumes  of  Georgia 
Reports  are  to  be  found  all  the  written  opinions  of  Judge 
LuMPKiK.  One  third  of  all  the  opinions  belong  exclusively 
to  him. 

What  constitutional  or  legal  question  which  he  has  dis- 
cussed, that  he  has  not  illustrated  from  a  full  mind  V 

Its  exuberance  was  amazing,  resembling  strikingly  the  Nile 
in  its  annual  overflows,  charged  with  the  fertilizing  matter  it 
had  collected  from  hundreds  of  sources,  and  depositing  them 
as  it  passed  through  the  desert,  on  its  barren  sands,  with 
careless  profusion  on  the  right  and  left,  enriching  and  giving 
life  and  abundance  throughout  its  course. 

This  very  abundance  has  aiibjected  his  printed  decisions 
often  to  criticism  neither  tolerant  nor  appreciative,  nor  even 
apologetic.  Ignorance  commonly  sneers  at  what  is  beyond 
its  reach  or  comprehension,  and  complacently  concludes  that 
nothing  is  valuable  in  knowledge  beyond  its  own  limited  ac» 
quisitions — ^nothing  pertinent  to  a  subjeet,  which  is  not  inclu- 
ded within  the  horizon  of  its  view.  To  its  measmre  and 
standard  it  seeks  ever  to  subject  men  of  a  different  class, — 
those  whose  sphere  is  the  lofty  empyrean  where  eagles  ofdy 

fOBT. 

Let  the  bat  wing  his  flight  in  the  dim  twilight  in  search 
of  moths  and  its  insect  food — he  is  doubtless  a  usefiii  breature 
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in  his  place  in  creation ;  but  it  is  a  reproach  to  a  highminded 
and  generous  profession,  to  permit  one  who  soared  alofl  to 
oatdi  the  earliest  rays  of  the  sun  in  his  coming,  and  its  light 
and  heat  high  in  the  heavens,  to  be  hawked  at  bj  mousing 
owls  and  dragged  down  to  the  level  of  inferior  natures,  who 
would  strip  him  of  his  plumage  and  fix  him  to  the  earth. 

Judge  Lumpkin's  opinions  were  written  out  hastily,  often 
a  most  irksome  task,  and  when  the  impressions  of  the  argu- 
ment had  faded  from  the  memory,  and  almost  always  without 
revision.  Certainly  without  revision  they  were  committed  to 
the  press,  and  whilst  they  embodied  the  points  discussed  and 
the  legal  principles  by  which  the  adjudications  were  made, — 
many,  very  many  of  them  are  very  unlike  the  oral  opinions 
deliTered  in  the  same  cases.  They  are  as  unlike  in  animation 
and  glow  and  fresliness,  as  the  dead  corpse  is  to  the  living, 
healthy,  muscular  man. 

It  has  often  occurred  to  me  that  it  was  a  great  misfortune 
that  the  Court  had  not  had  connected  with  it  an  expert  sten- 
ographer, so  as  to  have  taken  down  his  decisions  as  delivered, 
that  they,  aft«r  having  undergone  his  revision,  might  have 
been  preserved  to  us. 

He  was,  in  the  preparation  of  his  written  opinions,  more 
neglectful  than  any  man  I  have  ever  known,  of  his  fame.  In 
this  habit  unknown  to  the  profession  generally — known  only 
to  a  few  intimate  friends,  will  be  found  the  cause  why  some 
of  those  opinions  have  been  subjected  to  a  harsh  criticism  for 
matter  incorporated  and  deemed  too  episodical. 

It  would  have  seemed,  had  not  the  fact  been  otherwise, 
that  generous  natures  partaking  something  of  his  genius,  and 
who  had  traversed  the  Same  fields  of  thought,  would  have 
characterized  whatever  blemishes  of  style  or  taste,  or  pecu- 
liarities of  expression  they  might  have  detected  in  these 
opinions,  as  ''the  overflowings  of  a  mind,  the  richness  of 
whose  wit  was  for  the  time  unchecked  by  its  wisdom.''  This 
was  the  apology  of  Pitt  for  Burke ; — it  was  the  apology  of 
an  opponent  alike  the  scholar  and  gentleman. 

I  have  spoken  of  the  large  knowledge  which  as  a  life-long 
student  he  had  acquired,  yet  I  must  not  omit  to  mention  the 
marvellous  quickness  of  perception  with  which  he  was  en- 
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dowedy  and  which  could  not  have  escaped  the  notice  of  even 
the  casual  practitioner  in  this  Court. 

Upon  the  bare  statement  of  the  facts  of  a  case,  without  ar- 
gument or  authority,  he  intuitively  grasped  it  in  its  whole 
extent  and  without  apparent  effort  with  facility  resolved  a 
complex  mass  oflen  obscure,  into  a  few  simple  propositions. 

Marked  as  was  this  faculty,  he  excited  most  admiration 
when  fresh  from  the  conference  room,  where  the  principles 
controlling  a  case  after  having  been  carefully  reasoned  upon, 
enlarged,  modified  or  explained,  had  been  agreed  on,  it  was 
his  province  to  enunciate  the  judgment  of  the  Court. 

The  facts  in  the  record  had  been  by  him  thoroughly  win* 
nowed,  each  one  forming  an  element  of  the  judgment  had 
been  carefully  examined,  its  value  ascertained,  they  were  col- 
lected into  a  compact  mass,  bound  together  by  cords  of  illus- 
tration, and  then  were  presented  so  lucidly  that  the  Bar  in 
advance  could  always  anticipate  the  legal  principles  which 
would  be  applied,  which  such  a  statement  logically  coerced. 

The  process  by  which  his  conclusions  were  reached,  was 
not  tediously,  step  by  step,  unfolded  with  every  intermediate 
proposition,  forming  a  link  in  the  chain  of  ratiocination  dis- 
tinctly stated ;  his  vigorous  logic  leaped  along  from  one  im- 
portant position  to  another  until  the  goal  was  attained,  leav- 
ing slower  minds  to  supply  what  conscious  ability  in  its  power 
either  disdained  or  intentionally  omitted. 

Perhaps  no  judge  was  more  painfully  conscious  than  he 
was  of  the  immense  astuteness  displayed  by  the  Bench  and 
Bar  everywhere  in  the  exclusion  of  testimony,  instead  of  using 
the  obvious  and  natural  means  of  arriving  at  truth. 

It  would  seem  to  be  a  correct  general  proposition,  if  every 
treatise  on  evidence  did  not  evince  the  contrary,  that  no  species 
of  evidence  which  can  enable  the  mind  to  re-construct  or  re- 
produce a  transaction  in  all  its  details  as  it  occurred,  or  which 
could  throw  light  upon  it,  should  be  rejected. 

How  often  have  technical  rules  of  evidence  frustrated  the 
substantive  provisions  and  ends  of  law,  and  made  the  uUimaie 
decisions  in  cases  to  depend  on  the  accessory  and  adjective  means 
adopted  to  arrive  at  a  proper  end,  rather  than  Hie  end  itself 
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which  was  the  administration  of  that  which  was  jost  and 
right. 

Xor  are  many  of  these  rales  the  creatures  of  legislative 
will,  prescribed  law  demanding  a  strict  compliance  with  them ; 
tixey  are  rales  made  by  the  judges  themselves  as  aids  or  means 
to  &cilitate  the  investigation  of  truth. 

So  unfixed  are  some  of  these  rules,  so  broken  down  by  ex- 
ceptions, their  obligatory  force  has  been  so  much  impaired  by 
the  contrariety  of  opinions  existing  with  judges  in  their  ap- 
plication, that  it  would  seem  to  be  a  necessity,  aye  more,  a 
high  duty  in  Courts  at  this  day  to  adopt  broader  rules  for  the 
admissioki  of  testimony,  repudiating  all  objections  to  the  com- 
petency of  witnesses,  and  letting  them  go  upon  their  credi- 
bility. This  course  appears  to  be  in  accordance  with  prin- 
ciple and  the  analogies  of  law. 

And  so  thought  Judge  Lumpkin.  In  relaxing  the  bands 
which  fettered  truth  and  endeavoring  to  adjudicate  each  case 
upon  its  own  intrinsic  merits,  not  much  regardful  of  mere 
technical  rule,  he  became  thereby  and  will  be  hailed  at  a  future 
day  as  a  great  public  benefiictor. 

CMT  Judge  Lumpkin  it  may  be  said  truly,  as  it  has  been 
said  by  Mr.  Welsby,  in  his  life  of  Lord  Mansfield:  "It  is 
certain  that  he  was  most  anxious  to  decide  every  cause  on  its 
merits,  rather  than  on  a  mere  matter  of  form ;  it  was  his  dis- 
position to  slight  or  overrule  judgments  which  had  been 
founded  on  principles  obviously  no  longer  applicable  to  the 
state  of  a&irs  and  of  society ;  in  short,  it  was  his  constant 
wish  to  administer  justice  as  well  as  law  (they  are  not  always 
synonymous)." 

In  fine,  he  cloeedhisbrilliantand  useful  life  near  the  period 
allotted  to  man  on  earth.  It  was  in  every  way  a  fitting  moment. 
It  was  sadden ;  fortunately  for  him  and  for  those  who  loved  and 
honored  him,  he  was  not  doomed  to  linger  out  a  few  years 
more  in  helpless  paralysis. 

His  fiiculties  shone  out  to  the  last,  not  in  their  meridian 
splendor,  yet  (for  the  last  year  when  in  feeble  health)  with 
the  milder  and  mellow  light  of  a  setting  sun  on  a  fine 
automnal  eveniag,  leaving  behind  him  the  skies  lit  up  with 
his  descending  glor^. 
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Your  oommittee  propose  to  erect  a  monument  to  his 
memory.  It  would  be  a  fitting  tribute  to  exalted  worth. 
The  best  end  probably  which  such  a  structure  can  accom- 
plish will  be  the  inspiration  of  the  young  Georgian  who  gazed 
on  its  inscriptions,  to  tread  with  emulation  the  paths  which 
ensured  such  distinction. 

We  are  told  that  the  trophy  erected  on  the  field  of  Mara- 
thon in  honor  of  Miltiades  would  not  permit  the  young  The- 
mistocles  to  sleep. 

More  lasting  than  the  marble  from  which  time  will  efface 
the  record  of  the  virtues  and  talente  inscribed  by  affection  and 
admiration  will  be  the  enduring  monument  which  he  himself 
erected. 

Wherever  the  Georgia  Reports  may  be  found  there  is  his 
monument.  As  long  as  Georgia  exists,  as  long  as  any  vestige 
of  law  or  equity  remains  to  govern  or  to  be  applied  in  the 
transactions  of  daily  life,  indeed  until  a  long  night  of  bar- 
barism shall  ensue  in  which  the  past  will  be  obliterated  by 
the  fanaticism  of  ignorance  and  hate,  the  principles  of  law 
80  luminously  expounded  by  him  in  his  long  judicial  service 
will  be  hourly  appealed  to  in  the  settlement  of  the  contro- 
versies of  future  generations. 

In  the  evolution  of  society  which  must  ensue  in  a  more  ad- 
vanced civilization,  it  cannot  be  doubted  that  before  the  then 
existing  tribunals  of  jurisprudence  the  name  of  Chief  Justice 
Lumpkin  will  be  uttered  with  veneration,  and  his  opinions 
cited  as  those  of  the  upright*  Judge  who  loved  truth  and 
justice  and  right  for  their  own  intrinsic  excellence. 

May  we  not  be  assured  ^  that  in  the  love  and  admiration  of 
the  young  who  are  to  succeed  us  in  ministering  in  this  Temple, 
in  the  order  of  every  votary  to  the  science  of  Law,  there  will 
be  a  perpetual  guard  of  honor  to  watch  over  his  &me.  It  can- 
not but  live  should  no  shaft  or  pyramid  inscribed  with  his 
name  arise  towards  the  skies,  and  some  stranger  wandering 
through  the  land,  not  unfamiliar  with  his  eminence,  ask 
"  where  is  his  monument, "  let  the  sons  of  our  soil  proudly 
bid  him  '^  look  around.'' 
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BEBP0N8S  OF  CHIEF  JUSTICE  WABNEB. 

The  report  of  the  Committee^  which  has  just  been  read, 
makes  the  formal  announcement  to  this  Court  of  the  death  of 
Chief  Justice  LuBCPKiN. 

The  loss  of  such  a  man,  at  anj  time,  would  be  a  great  pub* 
lie  calamity,  more  especially  is  it  so  at  the  present  time,  when 
the  troubled  condition  of  our  country  imperatively  demands 
the  counsel,  wisdom  and  genius  of  our  best  and  most  ex* 
perienced  men. 

No  man  better  understood  the  wants  and  material  interests 
of  the  people  of  his  native  State  than  our  lamented  brother. 
None  was  more  devoted  to  their  permanent  welfare  and  pros- 
perity. 

Associated  with  him  upon  this  bench  for  eight  years,  in 
the  discharge  of  the  respective  duties  incident  to  the  organ- 
ization of  the  Court,  I  can  bear  testimony  that,  at  all  times 
and  upon  all  occasions,  he  laboriously  and  faithfully  per- 
formed his  whole  duty.  His  high  intellectual  attainments, 
his  great  professional  learning,  his  strong  sense  of  justice,  his 
polished  manners,  added  to  his  great  moral  worth  and  Chris- 
tian charity,  deeply  impressed  those  of  us  who  have  been  the 
witnesses  and  companions  of  his  judicial  labors,  with  the  ir- 
reparable loss  which  this  Court  and  the  Bar  have  sustained 
in  his  death. 

Let  us  endeavor  to  emulate  his  manly  conduct,  his  judicial 
int^rity,  his  high  moral  standard  and  Christian  charity,  and 
when  the  dread  summons  shall  come,  be  prepared  to  follow 
him  into  the  mansions  of  eternal  rest. 

Heartily  concurring  in  the  eloquent  tribute  of  affectionate 
respect  to  his  memory  expressed  in  the  resolutions,  let  them 
be  entered  on  the  minutes  of  the  Court  as  a  perpetual  me- 
morial of  the  high  estimation  in  which  he  was  held  by  his 
professional  brethren  when  living,  and  of  their  deep,  heartfelt, 
moomful  sorrow  at  his  death. 

"  The  committee  appointed  at  a  meeting  of  the  bar  of  this 
Court  having  made,  through  their  chairman,  His  Excellency, 
Charles  J.  Jenkins,  their  report  on  the  death  of  the  Hon. 
Joseph  Henby  LiUHFKIN,  late  Chief  Justice  of  this  Court, 


42  IN  MEMOBIAM. 

"  It  is  ordered  by  the  Court  that  said  report  be  entered  on 
the  minutes,  and  that  the  Clerk  of  this  Court  do  transmit  a 
oop7  thereof  to  Mrs.  Lumpkin  for  the  family  of  the  de- 
ceased." 

EXTRACT  FBOM  THE  MINUTES. 

The  following  members  of  the  bar  were  appointed  as  the 
*'  Monument  Committee  ": 
Hon.  E.  Starnes,  W.  G.  McKinley, 

J.  R.  Parrott,  Geo.  N.  Lester, 

HcGH  Buchanan,  L.  E.  Bleckley, 

Junius  Hillyer,  H.  K.  McCay, 

J.  L.  WiMBERLY,  Hon.  R.  F.  Lyon, 

Cincinnatus  Peeples,         Gen.  Henry  L.  Bennikg, 

Gen.  John  B.  Gordon. 


C  u^SES 


ARGUED   AND  DETERMINED 


a  TRK 


§^tmt  ©fliirt  rf  t|[j  itate  a!  (Si  0rgia, 

AT  MILLEDGEVILLE, 

JXTUE;     TERl^,     1867. 

Present— HIRAM  WARNER.  Chief  Juttice. 
IVERSON  L.  HARRIS,  \  r.,  ,^,, 
DAWSON  A.  WALKER,  /  •'««^"- 


Leonard  Worthy,  plaintiff  in  error,  vs.  Mary  A,  Worthy, 
bf  her  proehein  ami,  Nathan  Bespass,  defendant  in  error. 

NoTB.— Wabkib,  C.  J.,  did  not  preside  in  this  out. 

A  suit  for  a  total  divorce,  brought  in  the  name  of  a  lunatic  wife,  by  pro- 
chein  amif  against  her  hasband,  cannot  be  maintained.  The  right  to 
inttitate  such  suit  is  strictly  personal.  It  is  at  the  Tolition  of  the  wife 
only,  whether  such  suit  shall  be  begun  and  prosecuted  or  not. 

The  win  of  a  proehein  ami  or  guardian  of  a  confirmed  lunatic  may  not 
be  the  win  of  the  lunatic.  Courts  wiU  regard  only  the  iwUUigent  wiU 
of  the  lunatic. 

Divorce.  Demurrer.  Decided  by  Judge  Cole.  From 
Crawford  Superior  Court.    Chambers,  May,  1866. 

This  case  was  argued  December  Term,  1866,  and  held  up. 
Mary  A.  Worthy,  (sueing  by  her  next  friend  and  father, 
^ftthan  Bespass,)  in  her  libel,  allied,  that  she  married  de- 
fendant in  1868,  lived  with  him  till  about  the  first  of  Novem- 
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Worthy  vs.  Worthy. 

ber,  1865;  when  she  became  insane,  and  was  bj  him  sent  to 
the  Lunatio  Asylum,  where  she  then  was^  and  that  he  was 
guilty  of  adultery  with  persons  therein  named,  with  the 
other  usual  allegations  in  such  cases,  and  a  schedule  of  prop- 
erty, verified  by  said  next  friend. 

The  defendant,  by  his  solicitors,  filed  a  general  demurrer. 
By  consent  it  was  argued  in  Chambers. 

The  Court  overruled  the  demurrer,  and  ordered  defendant 
to  answer.    This  action  of  the  Court  is  assigned  as  error. 

RoBEBT  p.  Trippb,  P.  W.  ALEXANDER  and  Jahbb  W. 
Green,  solicitors  for  plaintiff  in  error. 

James  M.  Smith,  for  defendant  in  error. 
Harris  X 

This  is  a  suit  instituted  by  the  &ther  of  a  female  lunatic 
as  her  next  friend,  against  the  defendant,  her  husband,  for  a 
total  divorce,  on  the  ground  of  adultery,  and  the  question  is, 
whether  a  guardian  or  next  friend  can,  of  his  own  will,  insti- 
tute such  a  suit,  and  prosecute  or  abandon  it  at  his  pleasure  ? 

Mrs.  Worthy  was  at  the  institution  of  this  suit  a  lunatic, 
and  confined  in  the  asylum  near  Milledgeville. 

It  does  not  appear  that,  after  her  affliction,  at  any  time, 
she  had  a  lucid  interval ;  for  if  she  had,  and  that  being 
shown,  and  that  during  that  interval  she  had  directed  suit  for 
divorce  to  be  brought,  it  should  have  been  in  her  own  name, 
without  appearance  by  next  friend.  This  suit  is  an  indirect 
admission  that  she  had  no  lucid  interval,  and  for  the  purpoees 
of  this  decision  we  will  assume  that  the  fact  is  so. 

If  a  guardian  or  next  friend  has  the  power  insisted  upon/ 
we  desire  to  learn  whence  it  is  derived.  It  certainly  is  not 
given  by  express  provision  of  law,  nor  can  it  legitimately  be 
deduced  from  the  personal  custody  of  the  ward,  which  im- 
poses certain  duties  on  the  guardian  which  he  must  perform. 
We  confess  that,  notwithstanding  the  very  able  argument  of 
the  counsel  for  the  father  of  Mrs.  Worthy,  we  are  unable  to 
regard  the  right  to  sue  for  a  divorce  in  any  other  light  than 
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as  drieUy  personal  to  the  party  aggrieved.  It  is  Boldy  under 
the  control  of  the  person  injured  by  the  infidelity  of  the  other/ 
it  is  at  the  votUion  of  that  party  whether  a  suit  shall  be  begun 
and  prosecuted  or  not.     (See  2  Kent  Com.y  p.  100.) 

This  principle  laid  down  by  Chancellor  Kent,  if  correct,  is 
decisive  of  the  case. 

It  is  clear  the  wife  gave  no  assent  to  the  bringing  of  this 
suit ;  she  is  a  confirmed  lunatic,  and  from  the  first  was  inca- 
pable  of  volition.  What  though  she  should  continue  a  con- 
firmed lunatic,  and  the  husband  should  continue  by  repeated 
adulteries  to  violate  his  marriage  vow  and  duties? — the 
marriage  cannot  be  dissolved  at  the  instance  and  will  of 
iather,  brother,  or  fnend,  whose  feelings  and  delicacy  may 
have  been  outraged  by  the  conduct  of  the  husband  ?  Their 
will  may  not  be  her  will ;  her  will,  intelligent  will,  only  can 
be  r^arded  by  a  Court,  not  theirs.  It  may  be  inconvenient 
and  greatly  to  be  deplored  that  such  a  state  of  things  exist. 
Nor  can  it  be  remedied  by  law,  without  destroying  the  safe 
foundation  on  which  the  continuance  of  the  marriage  relation 
reposes — that  of  its  being  personal  to  the  party  aggrieved. 

For  the  crime  of  adultery  with  which  the  husband  is 
diarg^,  the  law  has  provided  punishment,  and  the  father  or 
fiiend  may  prosecute  at  their  will — but  whether,  after  gross 
and  repeated  infidelities,  the  wife  will  continue  to  regard  him 
as  her  husband,  and  live  with  him  as  his  wife,  is  for  her 
decision  only.  Death  only  can  dissolve  the  marriage  relation 
without  her  consent,  and  no  divorce  can  or  ought  to  be  had 
in  this  or  any  case  but  through  the  agency  and  will  of  the 
injored  wife. 

Let  the  judgment  be  reversed,  on  the  ground  that  the  suit 
should  have  been  dismissed,  as  it  was  improperly  brought  by 
Skprochein  ami. 
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Patbice  McIntybe,  plaintiff  in  error,  vs.  Jas.  M.  Gb£EN, 

defendant  in  error. 

Nots.^Waekbb,  C.  J.,  did  not  preside  in  thla  caae. 

Trespass  vi  ei  armis  does  not  lie  against  a  Surgeon  of  a  militarj  posti 
who  makes  a  requisition  of  the  commanding  officer  for  a  particular 
house,  as  in  his  opinion  suitable  for  a  hospital,  it  not  appearing  that 
the  Surgeon  participated  personally,  or  rendered  aid,  or  incited  the 
forcible  dispossession  of  the  plaintiff. 

Judge  Walker  duiUarUe^ 

Trespass  vi  d  armis.    Nonsuit.     Impressment.     Tried  be- 
fore Judge  CoLE^  Bibb  Superior  Court^  May  Term^  1866. 

The  petition  alleged  that  the  plaintiff  was  the  owner  of  a 
certain  close  therein  described;  that  on  the  17th  October, 

1863,  defendant,  with  force  and  arms,  entered  the  same,  and 
ejected  him  therefrom  to  his  damage,  etc.,  with  various  cir- 
cumstances of  aggravation.     It  was  returnable  to  April  Term, 

1864,  of  said  Court.  At  the  trial,  plaintiff's  attorney  read 
in  evidence  the  answers  of  D.  Wyatt  Aikin,  to  interrogato- 
ries propounded  by  defendant,  who  stated  in  substance  that 
he  was  Commandant  at  Macon,  in  said  county,  and  that 
defendant  was  there  also,  by  authority,  as  Surgeon  of  the 
post ;  defendant, ''  as  was  his  duty,''  made  frequent  requisi- 
tions on  him  for  hospital  qua^rs,  and,  amongst  other  houses, 
insisted  on  securing  defendant's  house.  Witness  wished  to 
know  why  so  small  a  house  was  required,  and  learned  that 
it  was  the  rendezvous  of  convalescing  soldiers,  that  defendant 
was  warned  about  furnishing  the  soldiers  with  liquor,  and 
threatened  with  having  his  house  taken  from  him — a  squad 
of  soldiers  got  drunk  and  created  disturbance  of  the  sick. 
Orders  had  been  received  from  Oeneral  Joseph  E.  Johnston 
to  him  and  to  defendant  first  for  five  hundred,  and  so  on  to 
two  thousand  sick.  Witness  issued  an  order  demanding  the 
house  for  a  hospital  in  twenty-four  hours.  Defendant  closed 
it.  Witness  had  it  opened  with  as  little  damage  as  possible, 
and  found  the  house  empty,  denuded  even  of  its  furniture : 
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all  this  ooconed  in  the  spring  of  1864.  Defendant  had 
refused  to  rent  the  house,  though  offered  one  hundred  per 
coit  more  than  it  was  worth.  It  was  his  duty  to  get  hospital 
quarters  upon  requisition  of  Post  Surgeon.  This  dwelling 
was  impressed  by  witness  upon  a  written  requisition  from 
Dr.  Green ;  thinks  no  other  dwelling  was  impressed. 

The  plaintiff  examined  Peteb  McIimrBEy  who  testified : 
That  he  was  plaintiff's  brqther ;  that  his  brother  was  bed- 
ridden with  consumption ;  that  a  file  qf  men,  with  an  officer, 
Inoke  open  the  house  and  put  plaintiff  and  his  furniture  out  • 
of  the  residence  of  himself  and  family,  and  they  were  never 
restored  to  possession  during  the  war.  Witness  applied  to 
Dr.  Green  for  his  brother's  restoration,  and  Green  replied 
that  he  would  not  be  restored,  that  the  house  was  a  liquor- 
shop,  a  business  that  sent  many  men  to  hell.  Witness' 
brother  had  no  other  means  of  living. 

Dr.  Boon  swore  that  at  the  time  plaintiff  was  dangerously 
ill,  and  his  recovery  doubtful. 

Mr.  LuHQUBBT  swore  that,  at  night,  when  he  returned,  he 
fimnd  plaintiff  in  back-yard,  unsheltered,  sitting  on  the 
ground,  in  a  cold  rain,  and  took  him  into  witnesses'  house 
till  he  got  shelter  elsewhere. 

Colonel  Chables  Habrib  testified  that  he  appealed  to 
Akin  not  to  turn  plaintiff  out  while  sick,  and  asked  Akin 
what  Dr.  Green  said  about  it,  and  whether  Dr.  Green  directed 
or  required  it?  The  Court  refused  to  let  plaintiff  give  in 
Alan's  reply  to  that  question. 

The  evidence  being  dosed,  dafewdant's  attorney  moved  for 
a  nonsuit^  whick  was  granted. 

Plaintiff's  attorney,  during  the  term,  moved  that  said  non- 
suit be  set  aside,  and  for  a  new  trial,  upon  the  grounds  that 
the  Court  erred  in  refusing  to  let  Colonel  Harris  give  Akin's 
tvfij  to  said  question,  and  in  holding  the  Act  of  15th  Feb* 
roaiy,  1866,  constitutional. 

The  Court  refused  to  set  aside  the  nonsuit,  and  refused  a 
oew  Uial,  and  plaintiff's  attorney  assigns  said  refusals  as 
eiTor* 
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This  case  was  argued  December  Term,  1866,  and  held  up. 
S.  T.  Bailey,  attorney  for  plaintifiP  in  error. 
E.  A.  &  J.  T.  Nbsbit,  attorneys  for  defendant  in  error. 
Harris,  J. 

The  facts  disclose  a  timidity  on  the  part  of  the  military 
authorities  in  the  discharge  of  a  high  duty,  which,  in  my 
judgment,  was  very  censurable.     The  preservation  of  the 
health  and  efficiency  of  tlie  men  under  arms,  demanded  that 
the  house  of  the  plaintiff  should  have  been  closed,  and  hi8 
liquor  poured  out  in  the  street.     An  indirect  sort  of  pro- 
oeeding  wai*  resorted  to,  to  get  possession  of  the  house,  under 
the  idea  of  converting  it  into  a  hospital,  and  force,  unauthor- 
ized force,  was  employed  to  accomplish  what  was  defensible 
in  the  first  view,  but  illegal  in  the  last.     But  the  question  is, 
who  used  the  force,  who  dispossessed  the  plaintiff  violently  ? 
There  is  nothing  in  the  testimony  which  inculpates  Dr.  Green, 
the  Surgeon  of  the  post,  either  as  an  actor  or  accessory.     He 
simply  made  a  requisition  on  the  Commandant  for  a  suitable 
building  for  an  hospital,  and  indicated  the  house  of  plaintiff 
as  fit  for  such  purpose.     I  take  it  to  be  clear  law,  that  the 
action  of  trespass  vi  et  armisy  for  damages,  cannot  be  main- 
tained, except  against  a  person  participating  personally  in  the 
force,  or  rendering  aid  to  those  engaged,  or  inciting   the 
forcible  dispossession.     It  is  not  pretended  that  he  partici- 
pated or  rendered  aid.    A  requisition  made  in  the  course  of 
duty,  though  even  had  it  been  with  an  indirect  end  id  view, 
cannot,  without  both  an  alteration  and  expansion  of  the 
technical  meaning  of  the  word  '4ncite,^'  be  held  to  fall  within 
its  definition. 

The  decision  below,  dismissing  plaintiff's  suit,  was  placed 
on  the  ground  that  the  defendant  was  protected  by  the  Act  of 
the  Legislature,  approved  15th  February,  1866,  for  the  relief 
of  all  persons  who  were  bona  fde  soldiers  of  the  army  of  the 
late  Confederate  States,  for  acts  done  or  committed  under  an 
order  or  orders  from  any  officer  of  the  same ;  also,  to  relieve 
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offioen  for  any  act  done  under  orders  from  a  superior  officer. 
I  will  express  no  opinion  upon  this  act,  as  to  how  fkv  it  can 
protect  anj  one  from  personal  acoountability  to  damages^  as 
there  is  no  actual  trespasser  before  the  Court.  The  judgment 
below  is  affirmed  solely  on  the  technical  principle  herein 
stated. 


Jambs  F.  O'Keixy,  plaintiff  in  error,  vs.  The  Athbnb 
MANUFAGTUBiira  COMPANY,  defendant  in  error. 

A  qui  iam  action  by  the  common  law  generally  should  be  instituted  in 
the  name  of  the  king. 

By  the  (new)  Code  of  Geoigia,  it  should  be  in  the  name  of  the  Governor, 
or  Attorney  General  or  Solicitor  General. 

It  eannot  be  brought  and  prosecuted  in  the  name  of  the  informer  unless 
a  right  tku»  to  sue  shall  have  been  given  distinctly  by  statute. 

No  l^al  right  having  vested  in  the  informer  by  the  institution  of  this  suit 
in  his  own  name,  the  act  of  the  Legislature  remitting  the  penalties  in- 
curred by  manufacturing  companies  for  failing  to  publish  the  names  of 
their  stockholders,  is  not  violative  of  that  clause  of  our  State  Constitu- 
tion which  prohibits  the  enactment  of  any  law  injuriously  affecting  any 
right  of  a  citizen. 

Qui  iam.  Motion  for  nonsuit  decided  by  Judge  Hutchikb, 
Clark  Superior  Court,  February  Term,  1867. 

James  F.  O'Kelly,  in  his  own  name,  for  the  use  of  the  County 
of  Clark  and  of  himself,  brought  qui  tarn  actions  against  The 
Athens  Manufacturing  Company,  The  Georgia  Manufactur- 
ing Company,  and  The  Prineton  Factory.  The  cases  being 
similar,  it  was  agreed  that  the  judgment  in  one  of  them  should 
be  the  judgment  in  all. 

The  substance  of  the  petition  is  that.  The  Athens  Man- 
Q&cturing  Company,  a  chartered  company  under  the  laws 
of  this  State,  for  the  manufacture  of  cotton  goods  and  cot- 
ton yams,  and  required  by  statute  to  publish  twice  dulring 
each  year,  in  a  public  gazette  nearest  their  place  of  busi- 
ness, a  list  containing  the  names  of  each*  and  every  stock- 
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holder,  with  the  amount  of  stock  owned  bj  himor  h^*, 
had  fiuled  so  to  do  five  times;  to  wit,  once  in  1863,  and 
twice  in  each  of  the  years  1864  and  1866,  whereby  it 
became  liable  to  pay  to  said  plaintiff  $5,000  for  each  of  said 
failures,  one-half  of  which  forfeiture  belongs  to  said  ooanty 
and  the  other  half  to  the  plaintiff.  The  failures  being  ad- 
mitted, the  defendants  moved  a  nonsuit  on  the  grounds  :  Ist. 
Because  the  action  was  in  the  plaintiff's  private  name,  and 
not  in  the  name  of  the  State,  or  of  the  Governor,  or  Solicitor 
Greneral ;  and,  2d.  Because  the  penal  statute  on  which  the 
action  was  bottomed  had  been  repealed  since  this  action  was 
brought,  and  the  penalties  incurred  thereby  remitted  by  the 
State. 

The  Court  sustained  the  motion,  and  ordered  said  case 
dismissed.    Upon  this  the  plaintiff  assigns  errof. 

W.  L.  Mitchell,  attorney  for  plaintiff  in  error. 

Wh.  Hope  Hull  and  J.  Hillyeb  attorneys  for  defend- 
ant in  error. 

Harris,  J. 

The  action  "qui  tam^'  was  originally  one  given  to  the  people 
at  large,  or  rather  the  forfeitures  and  -penalties  prescribed  by 
acts  of^  Parliament  were  permitted  to  be  sued  for  by  any  in- 
former, the  act,  however,  reserving  a  portion  to  the  king,  the 
poor,  or  some  public  use,  and  hence  the  name.  A  suit  begun 
by  the  informer  gave  him  an  exclusive  right,  and  was  there- 
fore a  bar  to  other  suits.  This  led  offenders  to  procure  their 
friends  to  b^in  this  "  popular  "  action,  in  order  to  forestall 
or  prevent  other  actions.  This  abuse  of  the  suit  producing 
so  much  collusion,  caused  the  enactment  of  4th  Heniy  7th 
ch.  20.  After  this  enactment,  suits  to  recover  penalties  and 
forfeitures  were  brought  most  usually  in  the  name  of  the 
king,  upon  the  relation  of  the  informer,  and  not  otherwise, 
unless  by  statutory  provision. 

Such  we  believe  to  be  a  condensed  statement  of  the  law  as 
it  existed  in  England  up  to  14th  of  May,  1776. 


MILLEDGEVILLE,  JUNE  TERM,  1867.       53 

O'EeUj  «t.  The  Athens  Mannfhctoring  Company. 

Bat  even  if  precedents  might  be  found  in  England  pre- 
yioos  to  1776,  in  which  the  informer  sued  in  his  own  name, 
they  would  not  be  obligatory  on  this  Court,  since  we  have  a 
distinct  statutory  provision  in  our  Code,  section  3178,  which 
prescribes  that  in  penal  actions  allowed  in  pursuance  of  public 
justice  under  particular  laws,  if  no  special  officer  is  authorized 
l^  such  particular  laws  to  be  ^  plaivJtiff  therein,  the  State, 
or  the  Governor,  or  the  Attorney  or  Bolicitor  General  may  be 
the  plaintiff.  This  certainly  confines  the  right  of  being  plainr- 
tiff  in  such  suits  to  the  persons  enumerated,  or  the  section  is 
unmeaning  and  would  be  worthless.  The  suit  here  was  in- 
stituted since  this  enactment.  Neither  the  pleadings  nor  tes- 
timony show  CyjSldWy  to  be  such  officerj  or  to  be  authorized 
by  the  act  which  imposed  the  forfeiture  sued  for,  to  be  the 
plaintiff  in  the  suit. 

Having  by  the  institution  in  his  own  naiAe  of  an  unau- 
thorized suit  acquired  no  legal  right  to  maintain  or  prose- 
cute it,  the  motion  made  by  him  to  allow  the  vrrit  to  be 
amended,  by  substituting  the  State  or  Solicitor  General  as 
plaintiff,  was  properly  denied.  Possessing  no  right  to  sue  as 
he  did,  the  argument  which  was  pressed  with  so  much  ear- 
nestness and  ingenuity  on  our  attention,  that  the  L^islature 
could  not,  by  the  act  of  the  6th  March,  1866,  Pamphlet  p.  6, 
remit  or  release  the  penalties  incurred  by  the  act  of  9th  De- 
cember, 1862,  after  suit  had  been  brought  by  the  informer, 
as  it  would  divest  a  vested  right  in  violation  of  our  State 
Constitution,  is  deprived  of  all  its  force.  Had  the  suit  been 
in  the  name  of  the  State  or  Governor,  on  his  relation  as  in- 
former, the  question  then  as  to  the  extent  of  legislative 
capacity  to  release  the  interest'  so  acquired  by  him,  would 

have  demanded  of  us  an  interpretation  of  that  clause  of  the 
Constitution  of  1865  prohibiting  the  Legislature  from  passing 

any  retroactive  act  injuriously  affecting  any  right  of  the  citi- 
zen.   We  forbear  expressing  any  opinion  on  this  question,  as 
SQch  expression  is  entirely  unnecessary  to  the  disposition  of 
the  case  in  the  record. 
Judgment  affirmed. 
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M.  C.  SuMMBRLiN,  plaintiff  in  error,  vs.  John  T.  Dent  and 
JoBEPH  E.  Dent,  executors  of  Wm.  B.  Dent,  deceased^ 
defendants  in  error. 

When  the  leading  or  controlling  coansel,  especially  if  he  theretofore  con- 
dacted  the  case  on  trial  (although  his  name  does  not  appear  on  the 
Judge^s  docket,  and  notwithstanding  he  was  not  directly  employed  bj 
the  party  whom  he  represented ),  is  absent  by  leave  of  the  Court,  the 
case  should  not  be  tried  without  the  consent  of  the  suitor. 

Equity.  Continuance.  Absence  of  counsel.  Decided  bj 
Judge  Underwood,  Coweta  Superior  Court,  March  Term, 
1867. 

So  much  of  this  heavy  record  as  is  material  to  an  under- 
standing of  the  decision  of  the  case,  is  as  follows : 

Complainant  moved  the  Court  for  a  continuance,  on  ac- 
count of  the  absence  of  his  leading  counsel,  Benjamin  H. 
Hill.  The  Court  refused  the  continuance,  because  Mr.  Hill 
had  no  leave  of  absence,  and  no  sufficient  cause  for  his  ab- 
sence was  shown. 

The  cause  was  opened  to  the  jury,  and  complainant  Mras 
proceeding  to  submit  his  evidence,  when  the  Court  an- 
nounced the  receipt  of  a  telegram  from  Mr.  Hill  asking  leave 
of  absence  from  the  court,  on  account  of  indisposition. 

Leave  of  absence  was  granted  Mr.  Hill. 

Complainant  thereupon  again  moved  to  continue  the  cause 
on  account  of  Mr.  Hill's  absence,  without  whom  he  did  not 
feel  he  could  go  safely  to  trial. 

Defendant's  solicitors  objected  to  the  continuance,  because 
it  did  not  appear  that  Mr.  Hill  was  original  or  leading  coun- 
sel in  the  cause,  and  stated  that  Wm.  Dougherty,  who  filed 
the  bill,  had  told  them  a  week  before  then  that  he  would, 
and  Mr.  Hill  would  not,  attend  that  term  of  Coweta  Court 

Mr.  Dougherty  was  also  absent. 

Complainant's  solicitors  stated  that  Mr.  Hill  had  repre- 
sented complainant  on  a  former  occasion  when  there  was  a 
mistrial. 

The  complainant  swore  that  he  had  employed  Mr.  Dough- 
erty, and  had  never  employed  Mr.  Hill ;  that  Mr.  Hill  had 
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repreeeoted  Mr.  Dougherty,  and  complainant  was  satisfied 
with  him ;  would  be  content  with  his  presence  then,  and  had 
expected  him  to  attend  at  that  term  of  the  Court. 

The  continuance  was  refused,  the  cause  was  tried,  and  re- 
sulted in  a  verdict  for  the  defendants. 

A  new  trial  was  moved  for,  because  of  the  refusal  of  said 
ocmtinaanoe  (among  other  grounds),  and  the  new  trial  was 
refused  by  the  Court. 

This  is  assigned  as  error. 

The  Judge  says,  ''  On  the  final  argument  of  the  motion 
(for  a  new  trial),  I  heard  Mr.  HilPs  statement,  but  I  could 
not  allow  it  to  operate  on  a  decision  already  made." 

B.  H.  HiLii,  L.  H.  Feathbrstone,  S.  Freeman,  Wh. 
DouoHEBTT,  solicitors  for  plaintiff  in  error. 

W.  F.  Wbight  and  Hugh  Buchanan,  solicitors  for  de- 
fendants in  error. 

Harris,  J. 

We  refrain  from  the  expression  of  any  opinion  upon  the 
merits  of  the  case  in  the  voluminous  record  before  us,  and 
which  were  so  elaborately  argued  by  counsel,  as  the  case  can 
properly  be  disposed  of  for  the  present  by  the  decision  of  the 
question  as  to  the  continiuince  moved  for  below. 

An  importance  was  given  to  the  &ct8  that  Mr.  Dougherty 
was  the  original  counsel  of  Summerlin  and  that  Summerlin 
had  employed  him  only,  and  not  Mr.  Hill,  which  other  &cts 
in  the  case  should  have  greatly  diminished.  Whilst  the 
name  of  Mr.  B.  H.  Hill  does  not  appear  to  any  of  the  pa- 
pers, nor  is  marked  on  the  docket  (the  mere  memorandum 
book  of  the  Judge),  as  solicitor  for  the  complainant,  the  fact 
that  he  had  appeared  and  conducted  on  a  previous  trial  (Mr. 
Dougherty  not  being  at  the  Court)  the  cause  as  leading  or 
oontroUing  counsel  is  not  denied.  The  testimony  besides 
shows  that  by  a  recent  arrangement,  just  before  the  last  trial, 
lir.  Dougherfy  had  withdrawn  entirely  fVom  the  case,  aban- 
doned praetioe  in  that  Court,  and  had  turned  over  his  entire 
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fee  and  the  case  to  Mr.  Hill.  Summerlm,  though  he  had  not 
employed  Mr.  Hill^  was  entirely  satisfied  with  his  represent- 
ing him.  In  consequence  of  the  sickness  of  Mr.  Hill's 
family,  he  applied  by  telegram  to  the  Judge  for  leave  of  ab- 
sence from  the  Court  in  which  the  suit  was  pending,  and 
leave  of  absence  was  granted. 

When  application  was  made  by  the  local  junior  oonnael 
associated  with  Mr.  Hill  for  a  continuance  ot  the  cause,  on 
the  ground  of  his  absence  with  leave,  it  ought  to  have  been 
allowed.  Being  absent  wUh  leave,  all  cases  in  which  Mr. 
Hill  was  leading  or  controlling  counsel  were  necessarily  ex- 
empt from  being  tried  during  his  absence,  without  the  aasent 
of  the  complainant  and  other  counsel  thai  it  should  be. 

Let  new  trial  be  had. 


Shadback  Wall,  plaintiff  in  error,  vs.  Babtley  Mc- 

Craby,  defendant  in  error. 

•  NoTB. — Warksb  G.  J.,  did  not  preside  in  this  case. 

A  new  trial  will  be  granted  when  the  Terdict  is  strongly  i^tnst  the 

weight  of  the  testimony. 
A  charge  unauthorized  by  the  evidence  is  good  ground  for  new  trial. 

Equity.  Charge  of  the  Court.  Trial  before  Judge  Wor- 
BILL,  Marion  Superior  Court,  April  Term,  1867. 

The  case  made  by  the  bill  is  as  follows : 

Shadrack  Wall,  on  the  third  day  of  December,  1861,  sold 
and  conveyed  to  Bartley  McCrary  lots  Nos.  186, 199,  and 
200,  and  the  half  of  Nos.  185  and  218  each,  all  in  the  fourth 
district  of  originally  Muscogee,  then  Marion  County,  oon- 
taining  eight  hundred  acres,  at  and  for  the  price  of  $10,000, 
upon  a  credit. 

It  was  to  be  paid  for  in  installments,  as  follows :  $1,333.33 

due ;  $2^00.00  due  1st  January,  1862 ;  $3,333.33  due 

Ist  January,  1863;  and  $3,833.33  due  1st  January,  1864. 
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The  first  installmeDt  was  paid,  and  all  of  the  third  was 
paid  except  $700.85.  After  the  last  note  became  dae,  to  wit, 
in  January,  1864,  McCraiy  proposed  to  pay  off  this  last  note 
and  said  balance  on  the  third  in  Confederate  Treasury  notes 
of  the  old  issue.  Wall  refused  to  receive  them.  Thereupon 
McCraiy  proposed  that,  if  Wall  would  receive  them  and 
coold  not  use  them  in  payment  of  certain  debts  on  Solomon 
Wall  and  Shadrack  Wall  as  his  security,  that  McCrary  would 
tike  them  back.  With  this  understanding  the  same  was  re- 
ceived, and  said  promissory  notes  delivered  up. 

Aftervrards,  to  wit,  in  Janu^y,  1864,  Wall  ofibred  said 
Treasury  notes  to  Mrs«  Amanda 'Butt,  who  held  a  claim 
against  said  Solomon  Wall  and  Shadrack  Wall  as  his  secu* 
rity,  and  she  refused  to  take  them. 

During  the  same  month,  Shadrack  Wall  notified  McCrary 
(through  one  J.  T.  Wall)  of  said  refusal,  and  requested  that 
he  would  call  at  Shadrack  Wall's  house  and  receive  back 
said  Treasury  notes,  according  to  said  promise.  McCrary 
idhsed  to  go  to  the  house  of  Wall  and  take  them  b^ok,  and 
tbejr  have  become  worthless. 

The  prayer  is  for  discovery,  and  that  McCrary  be  com- 
pelled to  pay  said  $2,000.00  note  with  interest,  and  the  bal- 
ance on  the  third  installment  aforesaid,  and  the  last  install- 
ment aforesaid  with  interest;  and  that  the  said  lands  be  sold 
for  the  purpose  of  paying  the  same ;  •  and  for  injunction 
against  the  sale  of  said  lots  by  said  McCrary. 

The  injunction  was  issued. 

The  defendant  answered  the  bill,  but  complainant  after- 
wards amended  the  bill  by  waiving  an  answer,  and  so  the 
answer  was  not  read  to  the  jury  upon  the  trial,  as  evidence. 

The  evidence  was  as  follows : 

EVIDENCE  FOB  COMPLAINANT. 

Deed  firom  complainant  to  defendant  for  said  lands  and  at 
said  price,  dated  1st  December,  1861. 

The  note  of  said  date,  due  1st  January,  1862,  for  $2,000. 

SoiiOifON  Waxl  testified  that  he  was  present  at  the  sale  of 
said  lands ;  the  price  was  $10,000.00,  to  be  paid  in  gold ; 


^ 
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there  was  no  Confederate  money  then  in  circulation;  the 
notes  given  were  for  $1,333.33  and  $2,000.00  due  1st  Jan- 
uary, 1862,  and  for  $3,333.33  and  $3,333.33  due  respectively 
Ist  January,  1863,  and  Ist  January,  1864;  the  numbers  of 
the  lots  of  land  were  specified  in  the  notes,  because  the  par- 
ties thought  that  that  would  constitute  a  vender's  lien ;  de- 
fendant examined  the  lands  before  the  purchase ;  the  lands 
were  worth  the  price  in  gold ;  witness  sold  the  land  to  oom- 
plainant  to  pay  debts  for  which  complainant  had  become  wit- 
ness' security,  and  complainant  sold  them  to  defendant  to 
raise  money  to  pay  those  debts ;  witness  in  1863,  at  com- 
plainant's instance,  tried  to  pay  a  debt  due  by  witness  to  La- 
mar, of  Macon,  on  which  complainant  was  security,  but  La- 
mar refused  to  take  the  money ;  witness  requested  complainant 
to  receive  no  more  such  money  from  defendant;  in  early 
part  of  February,  1864,  complainant  told  witness  that  he, 
complainant,  had  received  more  Confederate  money  from 
defendant,  which  the  complainant  wished  witness  to  pay  to 
debts  on  which  complainant  was  his  security,  and.  witness 
immediately  called  on  Mrs.  A.  M.  Butt,  administratrix  of  E. 
C.  Butt,  deceased,  and  tried  to  pay  such  debt  due  her,  but 
she  refused  to  take  such  money ;  witness  told  complainant  of 
this  refusal,  and  complainant  requested  him  to  tell  defendant 
to  come  to  complainant's  house  and  take  back  said  currency  ; 
and  some  time  after  that,  and  a  short  time  before  the  funding 
law  was  passed,  witness,  at  an  election  of  militia  officers,  told 
defendant  of  said  refusal,  and  delivered  said  message ;  de- 
feihlant  said  he  would  go  and  get  the  money. 

JLt  the  time  of  the  sale,  the  grist  mill  was  in  tolerable 
ordV,  and  in  the  condition  as  represented  to  MoOrary ;  and 
the  Unds  were  seen  and  known  to  McCrary  at  the  time,  and 
were  Worth  the  price  agreed  on  without  the  mill.  The  debt 
due  tb  Lamar  was  $2,300.00  and  interest ;  that  due  to  Mrs. 
Butt  was  $3,500,00 ;  that  due  to  the  estate  of  Stubbs,  about 
$500.00 ;  and  that  due  to  the  estate  of  Battle  was  about 
$1,500.00  or  $2,000.00. 

James  T.  Wall  testified  that  he  was  requested  by  his 
ftther^  Solomon  Wall,  to  see  defendant  and  tell  him  to  go  to 
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oomplainant  and  get  the  money  which  he  had  paid  com- 
plainant ;  he  saw  defendant  before  the  funding,  and  defendant 
said  he  would  go  to  complainant's  and  get  the  money ;  that 
he  promised  to  come  back  by  complainant's  when  he  went  to 
Americas,  but  he  could  not,  as  he  had  to  come  by  Buena 
Vi^ta  and  bring  Bulloch. 

Eli  6.  Picket  (by  interrogatories  taken  25th  January,  1867) 
testified  that  he  was  at  complainant's  house  (about  two  years 
ago)  about  25th  January,  1864,  overseeing  for  him  and 
others;  then  saw  defendant  pay  complainant  $4,000.00  in 
Confederate  money ;  complainant  refused  at  first  to  take  it ; 
defendant  told  complainant  to  take  the  money,  as  he,  defend- 
ant, was  going  to  Americus,  and  would  be  back  next  day,  or 
the  day  aflcr,  and  would  then  give  oomplainant  a  written 
pmmise  to  retake  the  money  if  was  not  good  or  would  not 
answer  complainant's  purpose ;  complainant  said  :  **  do  it 
now ;"  defendant  replied  :  '^  I  can't  do  it  now,  but  will  as 
I  oome  back  from  Americus ;"  don't  know  age  of  complain- 
ant, but  he  is  very  old  and  feeble,  nearly  helpless,  and  has 
little  power  of  locomotion ;  this  occurred  in  complainant's 
room,  and  he  said  he  would  take  the  money  with  that  un- 
derstanding, as  he  wanted  the  money  to  pay  a  debt  (witness 
thinks  a  security  debt),  and  wished  not  to  take  it  unless  he 
could  use  it  for  that  purpose ;  complainant  insisted  on  the 
written  promise  then,  but  defendant  insisted  on  waiting  his 
return  from  Americus,  and  he  did  not  return  there ;  witness 
says  he  charged  his  mind  with  the  matter  at  the  time,  and 
has  often  thought  of  it  since,  and  is  clear  in  bis  recollection. 

Maby  Glover,  complainant's  daughter,  testified  by  in- 
terrogatories in  substance  the  same  as  Picket.  She  did  not 
give  the  exact  date.  .  Was  in  the  adjoining  room  and  heard 
all  the  conversation ;  defendant's  excuse  for  not  giving  the 
writing  then  was  that  he  was  in  a  hurry. 

Complainant  in  his  own  behalf  (by  interrogatories)  testi- 
fied that  the  original  note  (co]>ying  it)  was  given  for  800  acres 
of  land ;  he  stated  the  contract  as  set  forth  in  the  bill ;  late 
in  1862  or  early  in  1863,  defendant  paid  him  $3,886.81  in 
Confederate  Treasury  notes,  which  was  taken  absolutely  ia 
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part  payment  of  said  land ;  about  1st  Januaryy  1864,  defend- 
ant paid  him  about  $4,114.18,  which  he  accepted  condition- 
ally; he  said  this  money  was  then  dead;  defendant  made  the 
promise  to  make  it  good  if  it  proved  bad,  and  promised  the  - 
writing  to  that  efifect  on  his  return  from  Americns  Bext  day, 
saying  that  he  himself  had  taken  it  conditionally,  and  if  it 
was  worthless  he  would  take  it  back  and  return  it  to  the  per- 
son from  whom  he  got  it ;  this  was  at  complainant's  house, 
in  Schley  County,  Georgia. 

The  whole  amount  thus  taken  was  funded  in  four  per  cent, 
certificates  for  Confederate  bonds,  which  complainant  now 
has;  before  the  payment  of  the  $3,885.80,  witness  had 
threatened  suit  if  defendant  did  not  pay,  but  after  that  pay- 
ment he  had  not  asked  payment  nor  threatened  suit. 

Upon  cross-examination,  he  stated  that  when  this  last  pay- 
ment was  made  to  him  he  did  give  up  to  defendant  two  notes, 
but  he  gave  them  up  conditionally :  t .  e.,  McCrary  would 
take  back  the  money  if  it  was  not  good,  and  give  back  the 
notes ;  Eli  Picket,  Mary  A.  Glover,  and  Georgia  Glover  were 
present  at  the  time. 

EVIDENCE  FOR  DEPENDANT. 

Defendant  testified  that  he  bought  the  lands  and  gave  the 
notes  as  stated  by  the  bill ;  that  he  paid  off  all  of  the  notes 
except  one  for  $2,000.00 ;  that  complainant  represented  the 
mill  to  be  in  good  running  order ;  that  it  cost  the  defendant 
about  $1,200.00  in  Confederate  money  to  put  it  in  good  run- 
ning order ;  that  said  last  payment  to  Wall  was  absolute,  and 
he  did  not  promise  to  take  the  money  back  it  Wall  could  not 
use  it,  nor  did  he  promise  to  put  this  in  writing  on  his  return 
from  Americus ;  but  on  his  return  from  Americus  he  paid 
complainant  $800.00. 

James  Adams  testified  that  ,he  put  the  mill  in  running 
order  for  defendant,  but  did  not  itoollect  how  much  had  to 
be  done  to  it ;  he  did  not  know  what  the  lands  and  mill  were 
worth ;  the  mill  would  yield  $600.00  or  $600.00  annually 
above  expenses;  as  a  millwright,  he  thought  the  mill  worth 
about  $200.00. 
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John  McMichael  testified  that  defendant  borrowed 
$1000.00  of  Confederate  money  from  him  in  January,  1864, 
for  what  purpose  he  did  not  state;  the  land  sold  by  complain- 
ant to  defendant  is  now  worth  $8.00  to  $10.00  per  acre ;  con- 
sidering the  condition  of  the  couatry,  last  fall  it  would  have 
been  worth  $10.00  to  $12.00  per  acre,  perhaps  more ;  it  was 
a  good  place  and  pretty  fair  land. 

Wm.  M.  Brown  testified  that  sometime  in  January,  1864 
defendant  borrowed  $2,000.00  from  him,  as  he  stated,  for  the 
purpose  of  paying  complainant. 

H£KBY  Penn  testified  that  complainant  requested  him  to 
tdl  drfendant,  if  he  did  not  pay  his  notes  he  would  sue  him, 
sometime  in  the  latter  part  of  1863  or  first  of  1864 ;  that  he 
80  informed  defendant,  and  defendant  said  that  he  would  pay 
him,  and  started  to  AmericuB  the  next  day;  complainant 
lived  on  the  road  to  Americus. 

William  M.  Butt  testified  that  he  was  one  of  the  admin- 
istrators of  E.  C.  Butt,  deceased,  and  that  Solomon  Wall 
cune  to  him  about  15th  or  21st  February,  and  proposed  to 
pay  a  debt  which  himself  as  principal  and  complainant  as 
lecurity,  owed  said  estate;  witness  agreed  to  take  the  money 
at  first,  but  upon  seeing  Mr.  Crawford,  he  refused  to  take  iU 
(it  was  Confederate  money)  unless  Wall  would  lose  one-third 
which  Wall  refused  to  do ;  witness  took  Confederate  money 
a  few  dajrs  before  that  time,  (about  $6,000.00,)  from  a  Mr. 
Montfort,  and  would  have  taken  it  from  Wall  had  he  ofiTored 
it  a  few  days  sooner;  witness  knew  the  lands,  and  thought 
diem  now  worth  only  $7.00  per  acre,  owing  to  the  condition 
of  the  country ;  by  agreement  with  Amanda  M.  Butt,  his  co- 
administratrix,  witness  had  the  exclusive  management  of 
K  C.  Butf  8  estate  under  the  direction  of  Blanford  &  Craw- 
ford, Attorneys  at  Law. 

Defendant  also  produced  and  read  in  evidence,  the  three 
promissory  notes  of  same  date  with  said  deed,  for  $1,333.38 
doe  January  1st,  1863,  for  $3,333.33  due  1st  January,  1863, 
and  for  $8,333.33  due  Ist  January,  1864,  which  he  claimed 
to  have  paid  ofi. 
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The  Court  charged  the  jury  that  it  was  for  them  to  find 
whether  or  not  this  was  a  case  where  the  consideration  should 
be  scaled  down,  in  order  to  do  equity  between  the  parties ; 
that  if  they  should  find  that  false  representations  were  made 
by  Wall  to  McCrary  touching  the  condition  of  the  mills, 
and  that  the  defendant  acted  on  such  in  the  purchase,  then 
whatever  it  reasonably  cost  McCrary  to  put  the  mills  in  the 
condition  represented,  would  be  the  measure  of  damages  for 
such  false  representations,  (this  principle  of  law  was  conced- 
ed in  the  argument  of  the  case,  says  the  Judge);  that  it  was 
the  province  of  the  jury,  under  the  ordinance  of  the  Conven- 
tion and  the  evidence  given  in  upon  this  trial,  to  adjust  ih€ 
equities  of  these  parties  and  render  a  verdict  upon  principles 
of  equity ;  that  in  rendering  a  verdict  between  these  parties 
upon  principles  of  equity,  both  sides  admit  that  the  value  of 
the  land  in  present  currency,  would  be  the  proper  criterion  by 
which  to  make  an  equitable  adjustment  of  this  controversy ; 
that  after  deducting  the  amount  of  purchase-money  paid 
complainant  by  defendant,  they  would  determine  what  the 
land  was  worth  in  present  currency,  and  the  amount  of  un- 
paid purchase-money  together  with  interest,  would  be  the 
amount  of  the  verdict ;  that  it  was  admitted  in  the  argument 
that  defendant  was  to  pay  complainant  for  the  lands  and 
mills  in  Confederate  money,  and  complainant  admitting  that 
a  large  part  of  the  purchase-money  has  been  paid,  has  filed 
his  bill  to  recover  something  over  $6,000.00,  which  he  avers 
is  due  to  him  from  defendant,  that  defendant  admits  hb  liabil- 
ity to  pay  the  $2,000.00  note,  but  contends  that  the  $4,000.00 
paid  to  complainant  in  January,  1864,  was  an  absolute  and 
not  a  conditional  payment ;  that  this  was  the  great  question 
in  this  case,  and  if  at  the  time  the  money  was  paid,  complain- 
ant received  it  under  an  agreement  that  defendant  was  to 
retake  it  if  complainant  could  not  use  it  to  pay  certain  debtA 
whereon  he  was  security  for  Solomon  Wall,  and  the  proof 
shows  that  he  could  not  pay  those  debts  with  the  money,  and 
in  a  reasonable  time  he  gave  defendant  notice  of  this  and  sent 
him  word  to  come  and  get  the  money,  and  defendant  said  he 
would  do  so,  then  complainant  would  be  entitled  to  recover 
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the  $4,000.00 ;  but  if  the  jury  should  find  the  evidence  to 
be  as  ooDtended  for  by  defendant's  counsel,  that  defendant  was 
only  to  take  back  the  Confederate  money  or  make  it  good  in 
the  event  it  was  worthless,  and  complainant  has  not  proved  it 
was  worthless,  complainant  was  not  entitled  to  recover. 

The  decree  was  that  complainant  recover  $2,000.00  with 
interest  from  the  Ist  January,  1862,  with  costs;  that  this  be  a 
lien  of  said  lands,  that  they  be  sold  and  proceeds  applied  to  pay 
said  sum,  and  if  proceeds  thereof  were  not  sufficient  therefor, 
complainant  should  recover  the  balance  out  of  other  property 
of  defendant  The  assignment  of  error  is  that  the  said  charge 
was  erroneous  generally. 

B.  Hill,  Blanford  &  Miller,  solicitors  for  plaintiff  in 
error. 

B.  B.  Harteen,  solicitor  for  defendant  in  error. 

Harris,  J. 

1.  There  is  a  difficulty  that  this  Court  has  to  encounter 
very  often,  of  passing  upon  the  credibility  of  witnesses  indi- 
rectly, who  are  utterly  unknown  to  us,  who  are  not  sworn 
aod  examined  in  our  presence, — which  we  feel  very  sensibly, 
and  which  furnishes  generally  the  reasons  for  acquiescence  in 
verdicts,  especially  when  new  trials  are  moved  and  refused  by 
the  presiding  Judge.  But  cases  sometimes  come  up  which 
forbid  that  our  practice  should  be  unalterable — not  to  be 
modified.  In  this  case  all  are  paper  witnesses.  Three  swear 
distinctly  that  the  Confederate  notes  paid  by  McCrary  were 
taken  conditionally,  not  absohiidy — ^that  is,  if  old  Mr.  Wall 
could  use  these  notes  in  payment  of  debts  due  by  him— old 
man  Wall  being  one  of  the  three  witnesses — ^and  by  them  all 
circumstances  attending  the  transaction  are  narrated.  This 
body  of  testimony  is  really  opposed  only  by  the  oath  of 
McCrary  in  a  general  denial.  If  ever  a  verdict  was  rendered 
against  the  weight  of  testimony,  this  is  the  case.  There 
most  be  a  new  trial  on  this  ground.  And  whilst  we  award 
a  new  trial  on  the  ground  stated,  we  deem  it  proper  to  say 
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we  are  neither  satisfied  with  the  instractioDS  of  the  Court, 
nor  the  manner  of  submitting  them  to  the  jury. 

2.  We  find  nothing  in  the  record  to  authorize  that  portion 
of  the  charge  in  reference  to  false  representations  by  Wall  as 
to  the  mills,  and  the  measure  of  damages  in  such  case.  There 
are  other  portions  which  do  not  accord  with  our  ideas,  in  the 
mode  of  submission  pursued,  which  we  forbear  to  remark 
upon,  as  the  case  goes  back  for  a  re-hearing;  and  if  it  should 
be  returned  here  again,  it  will  come  back  unembarrassed  by 
admissions  said  to  have  been  made  by  counsel  in  the  progress 
of  the  trial,  which  counsel  here  assert  were  misapprehensions 
of  what  they  said. 

New  trial  ordered. 


John  H.  Elder,  plaintiflF  in  error,  vs.  Absalom  OaLETREB, 
executor  of  Joshua  Elder,  deceased,  defendant  in  error. 

NoTS.— Wabvxb,  C.  J.,  did  not  preside  in  thie  oaae. 

Opinions  of  witnessesi  other  than  subscribing  witnesses  to  a  will,  unless 
in  questions  of  sanity  or  insanity  or  those  involving  the  admissibility 
of  experts,  are  inadmissible  as  testimony. 

If  an  ambiguity  exists  in  a  will  made  daring  the  war,  by  the  ase  of  the 
word  *'  dollars/'  and  testimony  has  been  admitted  to  show  that,  at  the 
time  of  making  the  will,  the  currency  where  the  testator  lived  consisted 
of  Confederate  Treasury  notes,  the  value  of  such  currency,  as  compared 
with  gold,  at  the  time  of  making  the  will,  should  be  allowed  to  be 
proven,  so  as  to  enable  the  jury  to  collect  the  intention  of  the  testator 
and  render  their  verdict  accordingly. 

Assumpsit.  Motion  for  new  trial.  Decided  by  Judge 
Speer,  Spalding  Superior  Court,  February  Term,  1867. 

In  August,  1863,  Joshua  Elder,  in  said  county,  made 
and  executed  his  last  will  and  testament. 

His  bequests  were  as  follows :  Item  Ist.  Heniy,  Susan, 
Abbey  and  her  two  children,  (slaves,)  to  his  wife  during  life, 
and  at  her  death,  Henry  to  go  to  his  daughter^  Mary  £• 
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Starr,  and  the  heirs  of  her  body,  and  Abbey  and  her  children 
and  tbdr  increase  to  his  son  Samuel. 

2d.  To  said  Samuel,  George  (slave),  and  one  hundred  acres 
of  land  described  by  metes  and  bounds. 

3d.  To  James,  his  son,  four  slaves — Jane,  Ciller  and  her 
two  children — and  a  parcel  of  land  described  by  metes  and 
bounds. 

4th.  To  his  daughter,  Nancy  E.  Hindsman,  and  the  heirs 
of  her  body,  Harriet,  Anthony  and  Jordan,  (slaves). 

5th.  To  his  daughter,  Martha  A.  Molair,  and  the  heir^  of 
her  body,  certain  lands  therein  described,  and  Tena,  Malinda^ 
Sherwood,  Jack  and  Nathan,  (slaves,)  ''by  paying  back 
1500.00  to  the  estate.'' 

6th.  To  David  P.  Elder,  Amanda,  America,  Emanuel, 
Abe,  Mary,  Harriet  and  Calvin,  (slaves,)  with  their  increase. 

7th.  To  his  son,  John  H.  Elder,  a  parcel  of  land  described 
therein ;  ''also  six  negroes,  Caroline  and  her  children,  Jerry, 
Wood,  David,  and  little  Tiner,  with  all  their  increase,  he 
paying  back  $500.00  to  the  estate." 

8th.  To  his  wife  the  remaining  lands  during  life ;  remain- 
der to  James,  upon  condition  that  he  take  care  of  his  mother 
doring  her  life ;  also  furniture  and  various  articles  of  per- 
^Dalty  to  be  used  by  his  wife  while  living,  and  at  her  death 
to  be  sold,  and  proceeds  equally  divided  amongst  "the 
children." 

9th.  The  remnant  of  his  property  to  be  sold,  and  proceeds, 
•ifter  reserving  $150.00  to  build  a  rock  wall  at  the  grave- 
yard where  he  wished  to  be  buried,  to  be  equally  divided 
between  the  children  of  Elizabeth  B.  Starr. 

10th.  All  the  money  and  notes  of  testator  to  be  divided 
between  the  children  last  aforesaid  as  they  arrive  at  age. 
John  H.  Elder  appointed  guardian  for  Benjamin  M.  Starr 
aad  Martha  E.  Starr. 

11th.  To  his  grand-son,  Joshua  H.  Starr,  $300.00,  and  to 
his  grand-<iaughter,  Martha  E.  Manly,  $500.00  at  his  death. 

12th.  To  James  Coleman,  Sr.,  to  live  on  and  cultivate  the 
Iftod  on  which  he  now  lives  and  which  he  now  cultivates  as 
lo&g  as  he  wishes ;  and  when  he  dies  or  abandons  Ahe  same, 
5 
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then  the  land  to  belong  to  the  testator's  son,  James  R.  Elder. 

13th.  Absalom  Ogletree  and  Robert  B.  Anderson  are 
nominated  as  executors.    • 

Joshua  Elder  died,  and  Ogletree  became  his  executor.  As 
such  executor  Ogletree  sued  John  H.  Elder,  alleging  that,  on 
the  first  day  of  January,  18G5,  said  John  H.  being  one  of 
the  legatees  under  said  will,  and  having  by  said  will  be- 
queathed to  him  land  worth  $2,000.00,  which  is  more  of  his 
estate  than  testator  intended  for  said  John  H. ;  said  John  H. 
elected  and  desired  to  possess  the  said  land  and  pay  the 
$500.00  (which  by  the  7th  Item  of  the  will  is  made  a  charge 
upon  it,)  and  then  and  there  demanded  of  said  executor  and 
recovered  possession  of  said  land  under  said  clause  of  the 
will,  whereby  said  John  H.  became  liable  to  pay  said  executor 
said  $600.00,  etc. 

The  defendant  plead  nan  assumpsitj  and  that  said  will  was 
made  during  the  late  war,  when  Confederate  Treasury  notes 
was  the  only  circulating  medium,  and  testator,  iii  charging 
said  legacy  with  the  payment  of  said  $500.00,  meant  and 
intended  that  the  same  should  be  paid  in  said  currency^ 
which  was  then  greatly  depreciated,  and  plaintiff  should  not 
have  more  than  the  specie  value  of  said  $500.00  in  such  curren- 
cy :  and  further,  that  testator  having  intended  this  $500.00  to 
be  paid  only  in  said  currency,  and  said  currency  having  ceased 
to  be  a  circulating  medium,  there  should  be  no  recovery. 

At  the  trial,  after  the  will  had  been  read  in  evidence,  the 
plaintiff  examined  as  a  witness  R.  B.  Andrews.  Andrews 
testified  that  he  knew  the  land  mentioned  in  said  7th  Item  ; 
that  defendant  took  possession  of  it  soon  after  testator's  death, 
and  had  had  it  ever  since;  that  defendant  rented  part  of 
said  land  from  the  executor,  and  another  part  of  it  was 
rented  to  another  person  in  1864,  and  in  1865  defendant 
rented  said  land  to  freedmen ;  (witness  did  not  know  bow 
defendant  held  the  land;)  that  defendant  also  hired  the 
negroes  given  him  in  1864  from  the  executor ;  that  there  was 
no  distribution  of  the  property  nnder  the  will,  and  the  land 
is  worth  about  $5.00  or  $6.00  per  acre,  and  there  are  probably 
about  one  hundred  and  forty  acres  of  the  land ;  that  the 
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oldest  field  was  rented  at  89*00  per  acre  in  1864^  in  Confed- 
erate mone7 ;  that  since  the  war^  the  land  would  not  have 
■  rented  for  more  than  half  what  it  rented  for  before ;  that 
Confederate  money  was  generally  in  circulation  when  the 
will  was  made ;  that  witness  wrote  the  will ;  that  testator 
died  28th  August,  1863 ;  that  all  the  legatees  got  possession 
of  the  land  and  n^roes  given  to  them ;  that  there  was  a 
contest  about  the  will,  and  the  executor  hired  out  the  negroes 
and  rented  the  land  for  one  year  to  the  legatees ;  after  that 
year  (1864),  they  took  charge  of  them  in  1865  as  their  own, 
and  exercised  acts  of  ownership  over  them  till  the  negroes 
were  set  free,  but  that  he  did  not  know  under  what  kind  of 
an  agreement  they  took  and  held  them. 

Plaintiff  proposed  to  prove  by  this  witness  the  instructions 
and  directions  of  testator  to  him  at  the  time  of  making  the 
will.  This  was  objected  to,  because,  as  it  was  said,  there  was 
no  sach  ambiguity  in  the  will  as  could  be  explained  by  parol 
testimony,  and  because  testator^s  sayings  could  not  bind  de- 
fendant^ as  he  accepted  the  legacy,  if  at  all,  under  the  Mrritten 
will. 

The  Court  said  he  would  admit  the  evidence,  as  defendant 
bad  proved  that  Confederate  money  was  in  general  circulation 
when  the  will  was  executed. 

The  witness  then  testified  that  in  giving  directions  about 
drafting  the  will,  testator  said  nothing  about  what  kind  of 
corrency  was  to  pay  this  charge  of  $500.00 ;  that  testator 
said  that  he  had  intended  to  give  Mrs.  Elizabeth  Starr's 
children  $500.00,  but  as  it  was  uncertain  what  the  money 
wonld  be  worth,  as  ever^rthing  was  so  uncertain,  that  he 
wonld  give  them  what  his  perishable  property  sold  for,  less 
said  $1 50.00 ;  that  testator  always  meant  what  he  said,  and  said 
what  he  meant ;  when  he  said  a  dollar  he  meant  a  dollar :  it 
is  therefore  my  opinion  that  it  was  his  intention  that  this 
charge  should  be  paid  in  good  money.  Upon  cross-examina- 
tion, defendant,  it  being  shown  that  Confederate  money  was 
the  corrency  when  the  will  was  made,  proposed  to  prove  its 
valae  at  that  time.  Plaintiff  oljected,  and  the  Court  sus- 
tained the  objection,  remarking  that  if  defendant  could  prove 
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that  testator  intended  that  the  charge  of  $500.00  should  be 
paid  in  such  currency,  then  he  would  admit  the  evideace. 

Plaintiff  then  examined  John  H.  Stabb,  who  testified  that 
the  said  land  was  worth  $6.00  or  $7.00  per  acre ;  that  John 
H.  Elder  had  the  negroes  given  him  from  the  executor  for 
the  year  1864,  and  rented  the  lands  and  kept  possession  of 
the  negroes  and  land  after  1864,  then  gave  them  up  to  the 
legatees;  that  John  H.  exercised  acts  of  ownership  over 
them,  but  under  what  agreement  with  the  executor,  witness 
did  not  know.  In  1865,  John  H.  Elder  hired  one  of  the 
negroes  to  Manly,  and  exercised  acts  of  ownership  over  the 
land;  that  witness  caveated  the  said  will,  and  afterwards 
settled  with  the  executor;  that  the  executor  gave  up  the 
property  to  the  legatees  1st  January,  1865,  (witness  was  not 
present  at  the  delivery,)  under  what  agreement  witness  did 
not  know,  but  from  that  time  the  legatees  controlled  the 
negroes  as  their  own ;  that  said  will  was  not  finally  set  up 
till  November,  1865. 

The  verdict  was  for  $500.00,  with  interest  and  costs. 

Defendant  moved  for  a  new  trial  on  the  following  grounds : 

1st.  Because  the  declaration  states  that  in  consideration 
that  defendant  would  and  did  accept  voluntarily  a  legacy 
under  said  will,  it  being  a  tract  of  land,  defendant  undertook 
and  promised,  etc.,  when  the  proof  showed  that  the  consid- 
eration mentioned  was  a  tract  of  land  and  six  slaves,  and 
there  was  no  allegation  or  proof  that  said  negroes  were  ever 
turned  over  as  a  legacy  under  said  will. 

2d.  Because  the  Court  erred  in  not  allowing  proof  of  the 
value  of  Confederate  money. 

3d.  Because  the  Court  charged  that  if  the  jury,  from  the 
evidence,  believed  that  the  defendant  had  elected  to  take  the 
legacy  under  the  will,  and  it  had  been  paid  and  turned  over 
to  the  defendant  under  the  will  as  a  legacy,  then  defendant 
was  bound  by  his  election,  and  the  plaintiff  might  recover ; 
and  the  jury,  without  evidence,  and  contrary  to  the  charge  of 
the  Court,  found  said  verdict. 

4th.  Because  the  Court  erred  in  holding  and  in  chai^ng 
the  jury  that  the  facts  and  statements  of  the  will  of  Joshua 
Elder  constituted  a  case  of  election. 
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5th.  Becanse  the  Court  erred  in  permitting  the  plaintiff  to 
prove  what  the  testator  said  to  the  writer  of  his  will  as  to 
testator^s  instmction  as  to  whal  kind  of  money  defendant 
sboald  pay  under  his  election,  and  holding  that  defendant 
was  bound  by  the  intention  thus  expressed,  whether  this 
intention  appeared  in  the  will  or  not,  the  Court  holding  that 
the  will  contained  such  an  ambiguity  as  would  allow  parol 
testimony,  to  explain  such  ambiguity  between  plaintiff  and 
defendant  in  this  case. 

6th.  Because  the  jury  found  a  verdict  against  the  defend- 
ant contrary  to  the  evidence  in  the  case,  contrary  to  the 
ehai^  of  the  Court,  and  without  any  allegation  in  the  decla- 
ration to  authorise  such  verdict  or  testimony  to  sustain  it. 

7th.  Because  the  Court  erred  in  giving  his  opinion  as  to 
the  testimony  of  R,  B.  Andrews,  as  to  what  he  proved,  to- 
mt:  the  Court  said  the  testimony  of  the  witness  (to  the 
effect  that  testator  in  giving  instructions  to  the  prothonatory, 
add  he  had  intended  giving  Elizabeth  Starr's  children 
$500.00,  bat  everything  was  so  uncertain,  and  the  money  de- 
dining  in  value,  he  had  concluded  to  give  them  what  the 
personal  property  sold  for),  proved  anything  else  than  that 
he  intended  this  charge  to  be  paid  in  Confederate  money; 
and  again  refased  to  permit  the  defendant  to  prove  the  value 
of  Confederate  money.  (The  Court  says  this  remark  was  not 
addressed  to  the  jury,  but  to  counsel,  in  giving  to  them  a 
reason  for  rejecting  the  evidence.) 

8th.  Because  the  Court  erred  in  stating  in  presence  of  the 
jnr^that  this  will  contained  a  latent  ambiguity,  and  that 
therrfore  he  would  hear  parol  testimony  to  explain  it.  (The 
Judge  certifies  that  he  held  it  contained  such  ambigil^ity,  upon 
the  motion  of  defendant's  attorneys  to  allow  such  testimony, 
th^  contending  that  it  contained  such  ambiguity,  from  the 
condition  of  the  country  and  currency  when  the  will  was 
made.) 

9th.  Because  the  Court  erred  in  refusing  to  allow  defendant 
to  prove  the  value  of  Confederate  money  after  the  plaintiff 
had  closed  his  case. 
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The  record  does  not  show  what  was  the  charge  of  the 
Courts  nor  is  there  any  certificate,  otherwise  than  as  aioresaid, 
that  the  statements  in  the  mOtion  for  new  trial  are  true.  The 
Court  refused  a  new  trial,  and  this  refusal  (on  said  grounds) 
is  assigned  as  error. 


N.  W.  Hammonb  a  Son,  |  ^^^'^^Y^  ^^t  plaintiff  i 


m  error. 


Peeples  &  Stewaht,  attorneys  for  defendant  in  error. 

Harris,  J. 

The  ordinance  of  the  Convention,  in  November,  1865, 
applies  in  terms  to  contracts  unexecuted  (within  two  named 
periods)  and  were  it  to  be  strictly  construed,  no  evidence 
whatever  touching  wills  and  other  transactions,  which  do  not 
technically  fall  within  the  denomination  of  contracts,  as  to 
currency,  its  value  &c.,  could  be  admitted.  Its  spirit 
and  intention  was  to  include  all  transactions  involving 
money  or  its  representative,  and  to  ascertain  the  truth  of 
every  agreement  or  design.  And  hence,  as  the  defendant 
below  was  allowed  to  prove  that,  at  the  time  of  the  making 
of  the  will.  Confederate  treasury  notes  was  the  prevailing 
currency,  we  think  that  the  Judge  erred  in  not  permitting 
their  value  in  market  at  the  residence  of  testator  to  be  given 
in  testimony. 

It  is  palpable,  in  considering  closely  the  ordinance^  that 
the  Convention  must  have  deemed  the  expression  ''dollars"  in 
notes,  accounts,  etc.,  to  be  ambiguous  in  meaning,  as  carrying 
a  doubt  along  with  it  as  to  what  was  meant,  currency  or  gold  and 
silver,  or  they  would  not  have  permitted  the  wide  range  they 
have  in  trying  to  arrive  at  the  truth  of  every  transaction  at 
the  time  of  it,  and  what  was  intended.  We  would  not  be 
understood  as  saying  that  because  a  depreciated  currency  had 
supplanted  a  better  one,  the  worst  was  meant.  Far,  very  fiur 
irom  it.  We  leave  this  to  be  settled  upon  testimony,  positive 
or  circumstantial,  by  the  Jury.  The  many  clauses  of  the  will, 
the  various  sums  of  money  to  be  paid  to  legatees  so  as  to  ad* 
just  and  equalize  their  shares,  (it  being  the  general  presump- 
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tion  that  such  is  the  wish  of  every  parent^  unless  the  oon- 
tnry  k  distinctly  exhibited)  furnish  means  from  which  an 
intelligent  jary  can  collect,  with  pretty  great  certainty,  what 
the  testator  meant,  whether  he  meant  gold  or  currency. 

There  was  error  in  suffering  Mr.  B.  B.  Andrews,  who  was 
not  a  subscribing  witness  to  the  will,  to  give  his  opinion  as 
to  what  testator  meant.  The  fact  that  he  was  the  amanuensis 
in  diafling  the  will,  does  not,  under  the  rules  of  evidence 
now  existing, sanction  his  giving  his  opinion;  he  can  testify 
as  to  &cts  only. 

Judgment  reversed. 


Wu.  Nbwsom,  guardian,  ad  litems  of  C£LINA  E.  Bamsey, 
vs.  Jesse  Tucker,  executor  of  Benjamin  Bamsey^  de- 
oeased,  defendant  in  error. 

Wliilst  the  recognition,  by  tlie  State  of  Georgia,  of  the  abolition  of  slavery 
ia  its  borders,  may  hare  been  destructive  of  legacies  of  that  species  of 
property,  asaUo  of  the  general  testamentary  scheme  of  a  testator,  such 
facts  furnish  no  sufficient  grounds  of  caveat  to  the  probate  of  a  will. 

Probate  in  solemn  form.  Emancipation.  Decided  by 
Judge  Vason.    Lee  Superior  Court,  April  Term,  1867. 

On  the  eighth  day  of  January,  1866,  in  Lee  county,  Georgia, 
Benjahin  Bamsey,  made  and  executed,  in  the  presence  of 
three  witnesses,  the  following  as  his  last  will  and  testament : 

*  «  «  *  4t  ♦  Item  Ist.  I  give  and  bequeath  to 
my  daughters,  Mrs.  Penelope  Carrol  and  Mrs.  Martha  Free- 
man, lot  of  land  (No.  143)  number  one  hundred  and  forty- 
three,  in  the  (2d)  second  district  of  said  oounty,  to  be  equally 
partitioned  off  and  the  half  falling  to  each,  I  give  and  be- 
qaeath  to  them  for  and  during  their  natural  lives,  and  at  their 
death  to  such  child  or  children  as  they  may  leave  living  at 
their  death,  and  in  no  event  to  be  subject  to  the  debts,  con- 
tracts or  liabilities  of  any  husband  they  may  have. 

Item  2d.  I  give  and  bequeath  to  my  son,  Henry  C. 
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Bamsey^  lot  of  land  number  one  hundred  and  forty-seven, 

(147)  in  the  (2d)  second  district  of  said  county,  together  with 
all  the  improvements  on  the  same,  and  negro  boy  Elick,  about 
eleven  years  old,  to  have  and  hold  them  during  his  natural 
life,  and  at  his  death  to  such  child  or  children  as  he  may  have 
living  at  his  death,  or  may  be  born  within  the  usual  period 
of  gestation  thereafter,  but  in  no  event  to  be  subject  to  his 
debts,  contracts  or  liabilities.  I  further  give  and  bequeath  to 
him  in  fee  simple  my  calico-colored  horse,  Celam,  one  bed 
and  furniture,  my  small  yoke  of  oxen  and  cart,  one  cow  and 
calf  and  one  sow  and  pigs. 

Item  3d.  I  give  and  bequeath  to  my  daughter,  Bebeoca 
A.  Ramsey,  lot  of  land  number  one  hundred  and  forty-eight, 

(148)  in  the  (2d)  second  district  of  said  county,  and  negro  girl 
Jaqueline,  about  eleven  years  of  age,  for  and  during  the 
natural  life  of  my  said  daughter,  and  at  her  death  to  such 
child  or  children  as  she  may  have  living,  and  said  laud  and 
negro  in  no  event  to  be  subject  to  the  debts,  contracts  or  lia- 
bilities of  my  said  daughter,  or  any  husband  she  may  have. 
I  further  give  to  my  said  daughter,  in  fee  simple,  two  cowb 
and  calves,  one  bed  and  furniture,  and  one  sow  and  pigs.  And 
I  further  will  and  desire  that,  my  said  daughter,  as  long  as 
she  remains  single,  be  allowed  to  remain  and  live  in  the  house 
where  I  now  live.  It  is  further  my  will  and  desire,  and  I 
hereby  bequeath,  with  the  lot  of  land  herein  given  to  my 
said  daughter,  all  the  improvements  on  the  same,  including 
gin-house  and  screw,  and  the  sugar-mill  and  boiler,  but  my 
son  Henry  is  to  have  the  use  of  them  as  long  as  my  said 
daughter  lives  in  the  house  with  him. 

Item  4th.  It  is  my  will  and  desire  that  all  of  my  other 
negroes,  not  herein  otherwise  disposed  of,  be  equally  divided, 
share  and  share  alike  between  my  daughters,  Penelope  Carrol, 
Martha  Freeman,  Kebecca  A.  Ramsey,  and  my  son  Henry  C. 
Ramsey,  and  my  grand-daughter,  Celina  Elizabeth  Ramsey^ 
daughter  of  my  son,  Benjamin  Ramsey,  the  share  falling 
to  each  of  them,  for  and  during  their  lives,  and  at  their  death 
to  ^ch  child  or  children  as  they  may  have  living  at  their 
death,  and  in  no  event  to  be  subject  to  their  debts,  contracts. 
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orliabilitieSy  or  the  debts,  contracts  or  liabilities  of  any  hus- 
band they  may  have ;  and  should  my  said  grand-daughter 
die,  without  leaving  child  or  children  surviving  her,  then  I 
desire  her  said  share  of  negro  property  to  be  equally  divided 
between  my  said  children  or  their  representatives,  and  I  hereby 
appoint  my  friend,  Jesse  Tucker,  of  said  county,  trustee  for 
my  said  children  and  grand-child. 

Item  3d.  I  desire  my  executor,  hereinafter  appointed,  to 
sell  all  my  other  property  not  otherwise  disposed  of  by  this 
will,  at  such  time,  after  my  death  and  under  such  circum- 
stances, either  privately  or  publicly,  as  may  in  his  judgment 
be  deemed  best,  and  with  the  proceeds  pay  my  just  debts  and 
Ae  balance  after  the  payment  of  my  debts,  I  wish  equally 
divided  between  my  daughters,  Mrs.  Penelope  Carrol  and  Mrs. 
Martha  Freeman,  provided  said  balance  does  not  exceed  two 
thousand  dollars,  and  in  the  event  it  does,  I  desire  the  said 
excess  to  be  equally  (divided)  between  my  daughters,  Penelope 
Ckrrol,  Martha  Freeman,  Rebecca  A.  Ramsey  and  my  son, 
Henry  C.  Ramsey.  My  object  in  giving  my  two  daughters 
Mrs.  Carrol  and  Mrs.  Freeman,  the  two  thousand  dollars  in 
the  event  of  there  being  that  much,  is  to  make  them  up  the 
difference  in  the  land,  as  nearly  as  I  can.  If,  in  the  opinion 
of  my  executor,  it  shall  be  thought  best  to  postpone  a  sale  of 
my  other  property  herein  mentioned,  he  shall  keep  up  my 
plantation  until  such  sale,  and  not  pay  off  the  legacies  or  give 
off  the  property  until  after  the  sale.  I  desire  such  money  as 
I  may  have  on  hand  at  my  death,  and  such  as  may  be  col- 
lected firom  debts  due  me,  to  be  put  with  the  proceeds  of  the 
sale  of  the  aforesaid  property,  and  disposed  of  as  the  same  is 
herein,  in  this  item,  directed  to  be. 

Item  6th.  I  nominate  and  appoint  my  friend  Jesse  Tucker, 
of  said  county,  my  executor  to  this  will.'' 

Upon  application  to  prove  this  will  in  solemn  form  made 
bjrthe  executor,  a  caveat  was  filed  by  William  Newsom,  duly 
appointed  guardian,  ad  litem,  of  said  grand-daughter,  Cdina 
£•  Eams^. 

The  objections  to  the  probate  were : 

l8T.  Because  said  pretended  will  was  revoked,  for  the  reason 
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that  said  pretended  will  constitutes  one  testamentary  scheme, 
showing  that  it  was  the  intention  of  said  pretended  testator, 
to  divide  his  estate  between  his  heirs*at-law,  of  whom  there 
were  five,  Mrs.  Carrol,  Mrs.  Freeman,  Rebecca  and  Henry 
Ramsey,  and  his  grand-child,  Celina  E.  Ramsey,  minor  child 
of  his  son,  Benjamin  H.  Ramsey,  deceased,  but  that  after  the 
execution  of  said  pretended  will,  and  before  the  death  of 
testator,  such  a  change  took  place  in  the  condition  and  situa- 
tion of  his  estate  that  the  4th  item  of  said  pretended  will,  at 
and  before  his  death,  was  inoperative  and  void,  so  that  testa- 
tor's scheme,  disclosed  by  said  pretended  will  was  defeated  and 
said  will  revoked,  as  it  could  not  be  presumed  that  said  testa- 
tor intended  the  other  portions  of  said  will  to  take  effect, 
thereby  disinheriting  caveaior^s  ward,  in  violation  of  his  in- 
tention, expressed  in  said  pretended  will. 

2d.  Because  said  pretended  will  is  void,  for  the  reason  that 
the  4th  item  of  said  pretended  will  conveying  slaves,  was  at 
the  time  of  testator's  death  illegal,  and  the  said  pretended 
will  so  constitutes,  one  testamentary  scheme,  that  the  remain- 
ing portions  thereof  cannot  give  effect  to  the  testator's  inten- 
tions, but  on  the  contrary  would  violate  his  intention  as  dis-. 
closed  by  said  pretended  will,  by  disinheriting  oaveaUnr^s  ward 
and  one  of  his  heirs-at-law. 

3d.  Because  said  pretended  will  is  void  for  the  reason  that 
the  whole  of  said  will  constitutes  and  discloses  one  testamen- 
tary scheme,  the  testator  dividing  his  estate,  consisting  o^ 
lands,  negro  slaves,  and  other  property,  among  all  his  heirs^ 
at-law,  showing  that  at  the  making  thereof  and  at  his  death 
he  believed  he  owned  all  the  property  conveyed  by  said  will 
and  intended  to  be  conveyed  thereby,  and  that  the  same 
would  take  effect  and  be  beneficial  to  all  the  objects  of  his 
bounty  as  disclosed  therein,  whereas  he  was  mistaken  as  to 
the  kinds  of  property  he  owned  and  the  value  therec^  and 
had  no  property,  of  any  value  whatever,  in  the  negro  slaves 
bequeathed  by  the  4th  item  of  said  pretended  will,  so  that  by 
reason  of  such  mistake,  his  testamentary  scheme  as  disclosed 
by  said  pretended  will  was  destroyed,  and  said  pretended  will 
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18  a  violatioD  of  testator's  intention  and  a  fraud  upon  the 
rights  of  caveator^ 8  ward. 

It  was  on  the  appeal  by  eonsent,  and  was  bj  consent  sub- 
mitted to  the  Judge  without  a  jury.  Qweaior  waived  the 
examination  of  more  than  one  of  the  attesting  witnesses. 

The  witness  examined  testified  that  he  saw  testator  sign, 
seal,  declare  and  publish  the  paper  (aforesaid)  as  his  last  will 
and  testament,  that  witness  John  H.  Pope  and  Charles  H. 
Conners  signed  the  same  as  witnesses  by  request  of  testator, 
and  in  his  and  each  other's  presence ;  that  at  that  time  testa- 
tor was  of  sound  and  disposing  mind  and  memory ;  that  at 
the  time  of  its  execution,  testator  owned  three  lots  of  land 
which  composed  his  plantation  in  the  2d  district  of  said 
county,  containing  about  six  hundred  acres,  twenty  negro 
slaves  and  other  personal  property ;  that  the  land  was  then 
(whoi  the  will  was  executed)  worth  $35  per  acre  in  Confeder- 
ate currency,  and  said  slaves  wortli  on  an  average  $2,000  or 
$2,500  in  said  currency  and  his  other  personal  property  was 
worth  $6,000  or  $7,000  in  said  currency ;  that  after  the  close 
oi  the  war,  and  now  said  land  was  and  is  worth  $10  per  acre 
in  greenbacks,  and  all  other  personal  property  of  testator 
(besides  the  slaves  who  were  now  free)  was  and  is  worth 
$1,800;  that  testator  died  in  November,  1865,  during  the 
session  of  the  Convention  of  the  State  of  Georgia,  at  Millcdge- 
ville;  that  the  legatees  named  in  said  will  are  all  of  theheirs- 
at-law  of  said  testator. 

Propounder  then  read  in  evidence  the  will,  and  the  testi- 
mony was  closed. 

The  Court  admitted  the  will  to  probate  in  solemn  form. 
Oaiveaior  assigns  this  as  error. 

F.  H.  West,  attorney  for  plaintiff  in  error. 

Wbiqht  &  Warren,  attorneys  for  defendant  in  error. 

Harris,  J. 

When  the  will  of  Benjahin  Ramsey,  made  in  January^ 
1865,  was  presented  for  probate  before  the  ordinary,  a  caveat 
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was  filed  by  the  plaintiff  in  error,  chiefly  on  the  ground  "that 
the  will  constituted  one  testamentary  scheme,  and  that  that 
scheme  had  been  defeated  by  what  subsequently  occurred,  to- 
wit:  the  emancipation  of  the  slaves,  by  the  recognition  of 
the  State." 

Upon  this  the  Ordinary  was  asked  to  refuse  the  probate  of 
this  will. 

However  unequal  the  legacies  may  have  been  made  by  the 
recognition  in  the  State  Constitution  of  the  emancipation  of 
slavery  produced  by  the  recent  war,  it  is  to  us  very  clear  that 
the  Court  of  Ordinary  has  no  jurisdiction  over  such  a  ques- 
tion. Its  jurisdiction  is  limited  by  law  to  the  making  and 
execution  of  the  will,  and  beyond  the  matters  connected 
therewith  it  has  no  authority  to  go.  The  "  eaveaf'  was  not 
decided  by  the  Ordinary.  An  appeal  by  consent  was  taken 
to  the  Superior  Court,  and  by  Judge  Vason  the  Ordinary 
was  required  to  admit  the  will  to  probate. 

We  affirm  the  judgment. 


\ 


Thomas  W.  Howell  and  Farley  B.  Adams,  plaintiffs 
in  error,  vs.  Joseph  A.  L.  Lee,  defendant  in  error. 

Note.    Warkbr,  G.  J.  did  not  preside  in  this  case. 

It  is  the  well  settled  rule  of  the  Sapreme  Court  not  to  reverse  a  refusal 
to  dissolve  an  injunction,  upon  the  coming  in  of  the  answers  of  the  defeti- 
dantsy  unless  it  is  made  clearly  to  appear  that  the  discretion  of  the  court 
was  improperly  exercised  in  retaining  the  injunction. 

Motion  to  dissolve  injunction.  Decided  by  Judge  WoB- 
BILL.  Superior  Court  of  Muscogee  County.  November 
Term,  1866. 

Farley  B.  Adams  brought  an  action  of  ejectment,  return- 
able to  the  November  Term,  1858,  of  said  Court,  on  the 
several  demises  of  Thomas  W.  Howell  and  Farley  B.  Adams, 
against  the  defendant  in  error  as  tenant  in  possession,  for  the 
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reooveiy  of  lot  namber  two  hundred  and  sixty  and  all  of  lot 
number  two  hundred  and  fifty,  (except  ninety ^two  acres  on  the 
east  side  of  it)  in  the  tenth  district  of  said  county,  and  for 
mesne  profits. 

On  ike  trial  before  the  petit  jury,  said  plainti£P  introduced 
in  evidence,  a  deed  for  the  said  premises  from  William  B. 
Tinsle^,  (dated  prior  to  the  deed  to  defendant  in  error,  here- 
inafter mentioned,)  to  Thomas  W.  Howell,  and  a  deed  from 
Howell  to  said  plaintiff  Adams.  The  defenses,  of  fraud  and 
combination  between  Howell  and  Adams  hereafter  set  forth, 
fidled,  and* the  plaintiff  in  ejectment  recovered  the  premises 

in  dispute  and > —  dollars  for  mesne  profits.     Thereupon 

the  defendant  Lice  appealed. 

Lee  then  filed  this  bill,  praying  discovery,  the  cancellation 
of  said  deed  from  Tinsley  to  Howell,  and  injunction  against 
aid  action  of  ejectment. 

In  said  bill  Lee  allied  that  on  16th  February,  1866,  he 
purchased  said  land  from  William  B.  Tinsley  aforesaid,  then 
of  said  county,  but  now  of  Bussdl  County,  Alabama,  who 
was  then  and  for  many  years  before  had  been,  in  possession 
of  it,  claiming  and  holding  title  to  the  same,  for  which  he 
then  and  there  paid  said  Tinsley  the  price  agreed  on  between 
them.  As  an  exhibit,  he  attached  to  his  bill  a  deed  made  in 
said  County  of  Muscogee,  of  that  date,  for  said  land  from 
Tinsley  to  himself.  The  consideration  expressed  in  said  deed 
is  $1,000.00.  It  purports  to  have  been  executed  in  presence 
of  J.  J.  Bockmore  and  B.  H.  Davis,  and  afterwards,  to-wit, 
on  the  21st  July,  1856,  probated  by  Bockmore  before  ^'  F.  B. 
Adams,  J.  P.'^  in  said  county.  It  was  in  the  usual  form  of 
fee  simple  warranty  deeds. 

Complainant  allies  that  he  immediately  took  possession 
of  said  land,  and  has  held  it  as  his  own  ever  since  under  said 
deed.  He  recites  the  facts  of  the  ejectment  case  aforesaid.  He 
further  states  that  the  deed  from  Howell  to  Adams  was  made 
and  dated  long  after  his  said  purchase,  and  during  his  posses* 
sion  of  the  same,  and  by  a  combination  between  Howell  and 
Adams  to  defraud  him ;  that  Tinsley  was  and  had  been  for 
several  years  in  possession  of  said  land  and  certain  slaves  and 
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other  personalty,  claiming  them  as  his  own ;  that  Tinsley  was 
a  weak-minded  man,  ignorant,  easily  daped  and  imposed 
upon  by  any  one  whom  he  counted  as  his  friend ;  that  How- 
ell was  the  executor  of  Tinsley's  father,  and  possessed  Tin&- 
ley's  confidence ;  that  Howell  or  said  Adams,  or  others  at  his 
or  their  instigation,  as  he  was  informed,  induced  Tinsley  to 
believe  that  a  warrant  had  been  issued  or  was  about  to  be 
issued  against  him  for  a  crime,  the  punishment  for  which 
would  be  imprisonment  in  the  penitentiary,  and  his  property 
would  be  sacrificed ;  that  thus  was  he  so  alarmed  that  he  hid 
himself  for  several  days,  and  at  a  fit  time  for  the  purpose, 
Howell  came  and  represented  to  him  that  the  only  way  for 
him  to  save  his  property,  was  to  convey  it  to  Howell,  taking 
Howell's  notes  therefor,  then  Howell  would  settle  the  diffi- 
culty and  re-convey  to  him  the  property ;  that  Tinsley  under 
said  fear,  made  the  conveyance  of  the  said  land  and  of  all  his 
personalty,  even  down  to  the  chickens  in  his  yard,  and  took 
therefor  Howell's  note  for  $6,000.00,  due  twenty-one  years 
after  date,  and  induced  Tinsley  to  believe  that  to  guard  and 
protect  said  property,  it  was  necessary  that  he,  Howell,  should 
move  upon  the  land. 

Complainant  avers  that  thus  Howell  took  possession,  when 
there  was  no  such  warrant,  but  only  a  report  circulated  by 
Howell  for  said  purpose;  that  some  of  complainant's  friends 
having  learned  the  facts,  became  indignant  and  declared  their 
purpose  to  protect  him ;  and  thereupon  said  Howell,  having 
been  in  possession  only  a  few  days,  took  back  his  notes  from 
Tinsley,  induced  Tinsley  to  believe  he  would  deliver  or  des- 
troy said  deed,  and  moved  ofi^  the  land  back  to  his  home ; 
that  Tinsley  remained  in  possession  during  said  time ;  that 
complainant  purctiased  of  Tinsley  without  knowledge  of  any 
claim  of  any  kind  by  Howell ;  that  Howell  knew  of  his  pur- 
chase and  lived  neighbor  to  him  for  several  years,  and  made 
no  claim  to  said  land  within  complainant's  recollection.  It 
is  alleged  that  Howell  was  insolvent;  said  Adams  knew  said 
insolvency ;  he  knew  Tinsley  was  weak-minded  as  aforesaid ; 
be  was  the  justice  of  the  peace  who  witnessed  the  deed ;  he 
was  cognizant  of  the  fraud  by  Howell  from  the  beginning ; 
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5th.  Because  the  Conrt  erred  in  permitting  the  plaintiff  to 
prove  what  the  testator  said  to  the  writer  of  his  will  as  to 
testator's  instruction  as  to  whal  kind  of  money  defendant 
should  pay  under  his  election,  and  holding  that  defendant 
was  bound  by  the  intention  thus  expressed,  whether  this 
intention  appeared  in  the  will  or  not,  the  Court  holding  that 
the  will  contained  such  an  ambiguity  as  would  allow  parol 
testimony,  to  explain  such  ambiguity  between  plaintiff  and 
defendant  in  this  case. 

6th.  Because  the  jury  found  a  verdict  against  the  defend- 
ant contrary  to  the  evidence  in  the  case,  contrary  to  the 
duu^  of  the  Court,  and  without  any  allegation  in  the  decla- 
ration to  authorise  such  verdict  or  testimony  to  sustain  it. 

7th.  Because  the  Conrt  erred  in  giving  his  opinion  as  to 
the  testimony  of  R.  B.  Andrews,  as  to  what  he  proved,  to- 
wit:  the  Court  said  the  testimony  of  the  witness  (to  the 
effect  that  testator  in  giving  instructions  to  the  prothonatory, 
said  he  had  intended  giving  Elizabeth  Starr's  children 
$500.00,  but  everything  was  so  uncertain,  and  the  money  de- 
clining in  value,  he  had  concluded  to  give  them  what  the 
personal  property  sold  for),  proved  anything  else  than  that 
he  intended  this  charge  to  be  paid  in  Confederate  money; 
and  again  refused  to  permit  the  defendant  to  prove  the  value 
of  Confederate  money.  (The  Court  says  this  remark  was  not 
addressed  to  the  jury,  but  to  counsel,  in  giving  to  them  a 
reason  for  rejecting  the  evidence.) 

8th.  Because  the  Court  erred  in  stating  in  presence  of  the 
JQTj  that  this  will  contained  a  latent  ambiguity,  and  that 
therefore  he  would  hear  parol  testimony  to  explain  it.  (The 
Judge  certifies  that  he  held  it  contained  such  ambigiiity,  upon 
the  motion  of  defendant's  attorneys  to  idlow  such  testimony, 
they  contending  that  it  contained  such  ambiguity,  from  the 
condition  of  the  country  and  currency  when  the  will  wa? 
made.) 

9th.  Because  the  Court  erred  in  refusing  to  allow  defendant 
to  prove  the  value  of  Confederate  money  after  the  plaintiff 
had  closed  his  case. 
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he  was  not,  at  the  time  of  the  trade  with  Howell,  a  weak- 
minded  man,  and  in  the  management  of  property  and  money 
and  in  trading,  showed  considerable  shrewdness,  and  could 
not  be  usually  duped  or  imposed  upon  by  any  one;''  How- 
ell was  Tinsley's  intimate  friend  and  his  father's  executor, 
but  whether  Howell  had  his  confidence,  he  has  not  knowl- 
edge or  belief.     He  denies  that  he  ever  did  in  any  way 
frighten  said  Tinsley  by  the  matters  charged,  as  to  the  warrant 
etc.,  and  does  not  believe  that  Howell  did,  or  that  Tinsley 
made  the  deed  under  such  influence  or  circumstances  as 
charged,  or  under  a  promise  by  Howell  to  re-convey  to  him. 
It  is  admitted  that  the  purchase  was  of  the  comprehensive 
character  described,  and  was,  as  he  is  informed  and  believes, 
in  consideration  of  two  hundred  dollars  cash  and  Howell's 
twelve  notes  for  five  hundred  dollars,  one  to  be  due  each  year 
for  twelve  years  after  said  trade,  and  that  Howell  took  posses- 
sion of  the  n^roes  and  other  personalty,  and  was  in  exclusive 
possession  of  said  land  four  or  five  weeks,  not  fraudulently 
but  in  good  faith.     He  answers  that  during  part  of  this  time 
Tinsley  had  left  the  plantation  and  was  staying  with  his  sis- 
ter ;  that  he,  respondent,  was  not  present  at  the  agreeement, 
but  he  believes  there  was  some  arrangement  and  partial  can- 
cellation of  said  trade,  but  not  as  complainant  alleged ;  he  is 
informed  and  believes  that  the  deed  was  not  to  be  delivered 
up,  but  that  Tinsley  was  to  have  back  all  the  personalty  ex- 
cept one  negro,  and  to  have  the  privil^e  of  living  on  the 
land,  and  that  <2omplainant  knew  all  this  at  the  date  of  his 
purchase.      He  did  ofier  to  sell  Howell's  title  to  Lee  at  one 
time,  but  Lee  said  it  had  been  offered  to  him  before,  and  that 
he  would  not  purchase  said  title.     His  deed  was  not  without 
consideration,  but  he  paid  Howell  some  money,  a  mule  and  a 
debt  of  three  or  four  hundred  dollars  which  he  held  against 
Howell ;  this  was  not  full  value,  but  that  was  because  it  was 
burdened  with  the  lien  of  a  judgment  against  Howell  for 
abofft  five  hundred  dollars. 

He  denies  any  knowledge  of  any  fraud  or  improper  induce- 
ments for  said  deed ;  witnessed  it  as  a  justice  without  any 
suspicion  of  fraud ;  and  denies  that  Howell  surrendered  the 


J 


MILLEDGEVILLE,  JUNE  TERM,  1867.       81 

Howell  and  Adams  va,  Lee. 

aegfo  saed  for,  but  believes  that  the  n^ro  was  sold  and  five 
handled  dollars  paid  to  Tinslqr,  and  three  hundred  to  How- 
ell on  compromise.  He  admits  Howell's  insolvenqr ;  that  he^ 
when  Howell  was  about  to  leave  the  State,  tried  to  sell  the 
title  to  Lee  in  order  to  collect  a  debt,  and  so  told  Lee ;  but 
did  not  offer  to  take  one  hundred  dollars  or  other  sum,  but 
Lee  said  he  would  not  give  a  damned  dollar  for  Howell's 
title,  and  it  was  after  this  that  he  purchased  from  Howell. 

Tiie  answer  of  Thomas  W.  Howell  alleged  that  he  went 
into  possession  of  said  land  for  a  valuable  consideration,  and 
in  good  fiuth  took  possession,  and  afier  six  or  seven  weeks, 
under  a  new  trade,  moved  out  and  leit  Tinsley  in  possession, 
apon  condition  that  Tinsley  was  to  remain  on  the  land 
and  have  the  usufruct  as  long  as  he  lived ;  and  if  Tinsley 
left  it  at  any  time  he  was  to  forfeit  his  said  right ;  that  he 
bought  it  with  no  intended  fraud,  but  took  it  upon  the  t^rms 
stated  in  Adams'  answer  (which  was  Tinsley's  own  proposi^- 
tion),  promising,  in  addition  thereto,  to  furnish  Tinsley  with 
board,  washing,  mending,  <&c.,  which  was  to  be  in  lieu  of  in- 
terest on  said  debt.  About  six  or  seven  weeks  after  that, 
Tinsley  bought  back  all  the  property,  taking  the  land  on  the 
t&nns  aforesaid. 

He  answered  that  b^ore  he  moved  into  said  land  he  gave 
a  mortgage  securing  conditionally  to  Tinsley  all  of  the  prop- 
erty therein  contained,  which  conditions  were  that  if  at  any 
time  he  fiiiled  to  pay  his  regular  installments  to  Tinsley,  the 
trade  was  to  be  of  no  effect,  and  he  was  to  lose  all  past  pay- 
ments and  forfeit  possession  of  the  property.  Adams  knew 
nothing  of  the  trade  till  next  morning,  when  Howell  (and 
Wm.  B.  Weed  for  a  witness)  went  to  have  the  papers  signed ; 
then  and  there  the  papers  were  read  over  to  Tinsley  and  to 
the  said  Weed  and  Adams,  and  Tinsley  said  he  was  satisfied 
with  the  trade  and  delivered  the  deed.  Howell  was  then 
going  to  Columbus,  and  said  he  would  get  his  deed  recorded, 
and  Tinsley  wished  him  to  take  the  mortgage' and  have  irte* 
oorded  also ;  and  Howell  declined,  saying,  Tou  had  better 
attend  to  that  yourself.  Upon  Howell's  return  from  CSolum- 
bna^  Tinsley  was  highly  elated  with  his  trade,  saying, "  Now^ 

6 
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by  Gody  I  will  go  where  I  please/'  Tinsley  was  not  a  weak 
minded  person,  nor  is  he  aware  he  was  so  considered  in  the 
neighborhood,  but  a  tolerably  shrewd  man,  especially  wh^re 
money  was  concerned.  After  the  trade  had  been  made  and 
the  papers  exchanged,  he  heard  that  there  was  a  difficulty 
between  Adams  and  Tinsley,  because  Tinsley  had  sworn  to  a 
lie,  thereby  involving  Adams  in  a  debt  in  which  he  was  se- 
curity ;  that  the  first  direct  information  he  had  of  this  was 
by  an  offer  of  five  hundred  dollars  to  him  by  Tinsley  if  he 
would  effect  a  reconciliation  between  Adams  and  Tinsley ;  he 
saw  Adams,  and  Adams  said  if  Tinsley  would  never  speak  to 
him  he  would  pass  and  repass  with  him.  He  is  informed 
and  believes  that  Lee  swapt  lands  in  Fayette  County  with 
one  Larkin  Tinsley  for  the  lands  in  Muscogee ;  that  about 
the  time  Tinsley  moved  off,  one  James  Anderson  went  into 
possession  under  this  arrangement.  Anderson  came  to  re- 
spondent and  said  Lee  wished  to  lease  him  the  land  for  five 
years,  but  that  he  knew  Lee's  title  was  defective,  and  that  if 
respondent  would  consent  he  would  go  on  said  lands  and 
build;  it  was  agreeable,  and  Anderson  went  into  possession 
as  respondent's  tenant.  Subsequently,  Some  free  negroes 
went  into  possession,  who  are  believed  to  be  tenants  of  Lee. 
Afterwards  respondent  was  about  to  go  West,  was  in  debt 
to  Adams  and  others,  and  proposed '  to  sell  to  him  because 
Adams  was  oontiguous  to  it,  and  respondent  supposed  he 
would  purchase  it  for  that  reason.  Respondent  told  Adams 
he  would  sell  the  land  low,  as  he  was  in  debt  to  him,  and 
would  take  a  mule  or  a  horse  if  he  would  pay  two  executions 
which  were  against  him.  Adams  said  he  would  see  com- 
plainant  and  ofier  him  the  land,  and  he  believes  he  did,  and 
that  complainant  said  '^he  would  not  give  a  d— d  dollar  for 
Howell's  title!"  Respondent  was  ne&rly  a  year  trying  to 
effect  a  trade  with  Adams,  and  was  meanwhile  informed  that 
Lee  said  that  respondent  was  so  poor  that  be  could  not  enter  a 
suit  for  the  land,  and  he  would  hold  it  by  Statute  of  Limita- 
tions. Respondei)t  says  he  made  the  deed  to  Adams  for  a 
consideration  satisfactory  to  himself.  Respondent  says  that 
'^  there  was  no  warrant  or  other  process  of  law  held  before 
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Tind^  to  terrify  him  or  otherwise  force  him  to  sell  said 
property,  (and  denies  all  fraud  and  fraudulent  combination 
with  Adams  or  others,)  that  all  Adams  ever  said  to  re- 
spondent about  Lee's  false  swearing,  was  several  days  before 
Uie  trade  made  with  this  respondent,  and  all  he  then  said 
was,  that  he  had  a  good  will  to  cut  Tinslcy's  throat  for  the 
lie;  that  a  short  time  before  Tinsley  moved  away,  respondent 
came  home  from  Court  Saturday  evening,  and  found  Tinsley 
locked  up  in  the  smoke-house  find  pretending  to  be  very 
much  excited,  and  upon  inquiry  Tinsley  told  this  respondent 
that  he  was  secreting  himself  because  one  Rich,  to  whom 
Tinsley  owed  seventy  dollars,  had  been  there  for  his  money, 
and  upon  learning  that  Tinsley  had  sold  all  his  property, 
threatened  to  levy  an  attachment  on  one  or  two  little  mulatto 
D^roes  which  he  had  not  sold  to  respondent,  although  they 
were  at  his  house.  Shortly  afterwards  respondent  told  Rich 
he  would  pay  the  debt ;  Rich  was  satisfied ;  and  then  Tinsley 
paid  Rich.  This  was  the  cause  of  Tinsley's  leaving  the 
plantation  and  staying  with  his  sister,  who  afterwards  bought 
these  little  negroes.  He  charges,  that  he  believes  that  Lee 
took  with  knowledge  of  his  deed,  and  upon  the  idea  that  he 
was  too  poor  to  assert  his  rights  by  law. 

Respondent  says  Lee  caused  a^  /a.  for  $41.00  to  be 
levied  on  the  land,  and  somebody  paid  it  off,  and  that  Tins- 
ley  admitted  in  his  lifetime  to  James  M.  Henry  and  Joseph 
Henry  that  it  was  respondent's  land,  he  having  the  right  to 
occupy  till  he  died. 

Respondent  admits  that  trover  was  brought  for  the  negro, 
bat  denies  that  there  was  any  compromise,  but  sajrs  he  sold 
the  negro  to  one  Grallnp  for  a  valuable  consideration,  and 
Gallap  effisoted  some  arrangement  with  Tinsley  whereby  the 
action  was  stopped ;  he  admits  the  cancellation  of  the  trade 
except  na  to  one  negro,  and  that  the  deed  was  to  be  kept  by 
him,  with  privilege  to  Tinsley  to  occupy  as  aforesaid.  Tins- 
1^  some  time  after  moved  to  Columbus.  No  one  was  present 
at  this  cancellation  but  some  of  respondent's  family,  and 
Adams  knew  nothing  of  it  till  the  business  was  finally 
arranged,  the  papers  destroyed,  and  respondent  ready  t» 


84  SUPREME  COURT  OP  GEORGIA. 

Howell  and  Adams  vs.  Lee. 

move  away ;  and  Adams  always  expressed  great  repugnance 
to  trading  for  the  land^  but  yielded  to  this  respondent's  solici- 
tations in  that  regard.  Respondent  denies  that  he  got  only  a 
nominal  consideration  ;  he  got  a  price  satis&ctory  to  him  and 
a  release  from  a  considerable  indebtedness  to  Adams,  with  a 
prospect  of  paying  other  liabilities,  and  also  got  a  mule  and 
some  cash/  amounting  in  all  to  $600.00.  He  admits  the 
land  was  worth  more,  but  that  was  all  he  could  get  at  the 
time.  No  one  but  Adams  ever  offered  the  land  to  Lee  with 
respondent's  knowledge  or  consent;  he  heard  that  others  had, 
but  he  believed  it  was  in  bad  faith,  to  injure  respondent's 
title.  Adams  made  his  offer  without  respondent's  knowledge 
or  consent,  but  afterwards  told  him  of  it  and  of  Lee's  reply, 
and  said  he  would  buy  it  and  bring  an  action  of  gectment 
for  it,  and  did  buy  it  as  aforesaid. 

Upon  these  answers  the  motion  to  dissolve  was  predicated. 
The  Ck)urt  refused  to  dissolve  the  injunction,  and  of  this 
decision  the  plaintiff  in  error  complains. 

Wm.  Dougherty,  M.  L.  Patterson,  represented  by  N. 
J.  Hammond,  solicitors  for  plaintiff  in  error. 

Wiley  Wiixiams,  solicitor  for  defendant  in  error. 

Harris,  J. 

Notwithstanding  the  repeated  decisions,  from  the  very 
establishment  of  the  Court  itself,  it  seems  very  difficult  to 
eradicate  a  prevalent  but  mistaken  idea  with  members  of  the 
bar,  that  upen  the  «oming  in  of  the  answer  of  a  defendant, 
and  swearing  off  (as  it  is  called  in  common  parlance^)  the 
eqvity  of  complainant's  bill,  the  injunction  in  the  cause  will, 
as  a  matter  of  course,  be  dissolved.  The  granting  and  the 
dissolution  of  injunctions  must  ever  remain  matters  for  the 
carefttl  and  sound  discretion  of  the  Judges  of  the  Superior 
Courts.  Injunctions  are  the  most  efficient  instruments  known 
to  jurispradenae  with  which  to  en&rce  right  and  to  protect 
against  present  4>r  prospective  wrong. 

This  Court  is  always  reluctant  to  interfere,  by  oidering  a 
dissolution^  when  the  J4jdge  Jbelow  has  refused  such  motion. 
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It  will  interfoe  whenever  it  is  manifest  to  it  that  the  discre- 
lioii  was  abused  or  unsoundly  exercised.    We  do  not  think 
the  lefiisal  here  calls  for  a  reversal. 
Judgment  affirmed. 


South-western  Railroad  Cjompany,  plaintiff  in  error^  vs. 
Thomas  PickjettTi  defendant  in  error. 

Note. — Warnkr,  G.  J.,  did  not  preside  in  this  case. 

If  a  Railroad  Company  allows  a  slave  to  go  off  on  their  cars  without  a 
ticket  or  permit. from  the  master,  overseer,  or  person  controlling  the 
slave,  the  Company  is  liable  to  the  owner  for  damages.  It  is  so  by  our 
statate. 

Howev^  white  in  color  such  slave  may  be,  that  fhct  cannot  be  consid- 
ered by  Coorts  as  excusatory  of  the  Railroad  Company,  or  altering  the 
owner's  right  to  damages. 

Trover.  Tried  before  Judge  Vason.  From  the  Superior 
Court  of  Sumter  County j  April  Term,  1867. 

This  case  being  upon  trial,  plaintiff  introduced  John  V. 
Pbice,  who  swore  that  he  had  in  his  possession  the  negro 
Amanda ;  that  plaintiff  had  left  with  him  on  sale  a  negro 
manr  who  belonged  to  the  plaintiff,  plaintiff's  mother  and 
brother  jointly,  and  said  negro  man  had  been  swapped  for 
Amanda,  She  was  a  good  cook,  washer,  ironer,  seamstress, 
and  house-woman,  worth  |2,600.00,  and  worth  for  hire$150.00 
per  annum. 

In  the  fall  of  1860,  Amanda  went  away  on  the  South- 
western Bailroad,  and  remained  away  a  year  and  a  day,  and 
was  then  brought  back  by  the  agents  of  the  Company, 
the  Company  having  exerted  themselves  to  recover  her 
from  the  date  of  her  leaving.  She  had  a  ticket  and  went  on 
t  tnin  on  which  Mr.  Hancock,  an  employe  of  the  C(»npany, 
thoagh  not  an  agent  or  a  conductor,  also  went  to  Macon.  Wit-* 
oe»  went  to  Macon  in  pursuit  of  her,  at  an  expense  of  fi% 
dollars. 
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Upon  crosg-exaDiinatioDy  he  stated  that  she  was  as  wliite 
as  himself,  <&c.;  and  that  no  one  who  did  not  know  her  and 
her  atataa  would  have  suspected  that  she  was  a  slave ;  and  that 
she  went  away  on  Sunday.  It  was  admitted  that  she  paid 
the  Company  for  the  ticket  which  she  had. 

The  plaintiff  closed.    Defendant  introduced  no  testimony. 

After  the  argument  and  charge  of  the  Court,  the  jury  gave 
a  verdict  for  $207.00,  with  costs. 

During  the  argument,  defendant's  attorney  requested  the 
Court  to  charge  the  jury  ^^  that  in  order  to  recover,  plaintiff 
must  prove  property  in  himself,  and  right  of  possession  at 
the  commencement  of  the  action,  possession  by  defendant,  and 
a  demand  and  refusal,  from  which  a  conversion  was  presumed 
or  inferred ;  also,  that  there  must  be  negligence  on  part  of 
defendant,  and  that  the  color  of  the  girl  Amanda,  being  white, 
the  defendant  was  justifiable  in  selling  her  a  ticket,  for  the  pre- 
snmption  was  she  was  a  free  woman ;  and  plaintiff  having 
proved  property  in  himself  and  two  others,  he  could  not  re- 
cover in  that  event,  for  there  was  a  variaiSoe  between  all^a- 
tions  and  proof." 

The  Court  refused  so  to  charge,  and  charged  that  no  matter 
what  was  Amanda's  color,  if  the  defendant  allowed  her  to  go 
off  on  their  cars  without  a  ticket  from  her  owner  or  control- 
ler, the  defendant  was  liable  for  her  hire. 

For  this  refusal  to  charge,  and  for  the  charge  as  given, 
the  plaintiff  in  error  asks  a  reversal  of  the  Court  below.  - 

Jahes  J.  ScABBOBOUOH,  attorney  for  plaintiff  in  error. 
W.  A.  Hawkins,  attorney  for  defendant  in  error. 

Habbib,  J^ 

It  is  the  stem  enactment  of  the  L^islature  that  if  a  Rail- 
road Company  allow  a  '^  slave  "  to  go  off  on  their  oars  with- 
ont  it  ticket  or  permit  from  the. master,  overseer,  or  person 
controlling  said  slave,  the  Bailroad  Company  shall  be  liable 
therefor  in  damages  to  the  owner.  Thei^  is  no  questioii  in 
the  case  as  to  whether  Amanda,  the  mulatto  woman^  when 
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tikea  on  the  cars  of  the  Company,  was  a  slave  or  not^  and 
the  pf«^)erty  of  *Pickett.  These  facts  admitted  coerce  an  affijv 
manoe  of  the  judgment  below*  However  white  in  color,  as  it 
seems  she  was  (though  she  had  n^ro  blood  in  her  veins),  we 
have  no  power  to  r^ard  that  fact  as  excusatory  or  altering 
the  right  of  the  owner  to  a  recovery  of  damages. 

This  is,  in  its  peculiar  character,  a  hard  case  on  the  Bail* 
road  G>mpany ;  but  such  an  one  cannot,  since  the  abolition 
of  slavery,  occur  again. 

Jodgment  affirmed. 


GiLBs  Shxtte,  plaintiff  in  error,  vs.  The  State  of  OEOBOiAy 

defendant  in  error. 

The  Testing,  by  the  Legislature,  in  County  Courts,  the  trial  of  minor 
oifences,  including  simple  larceny,  does  not  confer  on  suck  Courts 
txeUuwt  jariadiction.  Under  the  Constitution,  concurrent  jurisdiction 
remains  in  the  Superior  Courts. 

Larceny.  Jurisdiction,  etc.  Tried  before  Judge  Vason. 
Calhoan  Superior  Court,  March  Term,  1887. 

The  indictment  charged  plaintiff  in  error  with  the  larceny 
of  a  bushel  of  com,  worth  one  dollar,  the  property  of  Dr.  F. 
W.  Cheney,  on  the  8th  September,  1866,  in  said  county. 
Tbe  plea  was  not  guilty. 

The  State  introduced  and  examined  as  a  witness  Jacob  S. 
Baksb,  who  swore:  Hearing  the  corn  being  broken,  he 
looked  and  saw  defendant  breaking  and  pulling  the  corh  off 
the  stalk  and  putting  it  into  his  wallet — ^he  pulled  some 
fifteen  or  twenty  ears.  It  was  in  Dr.  Cheney's  field,  in  said 
ooaaty,  in  the  fall  of  1866.  Wttness  was  then  overseeing 
there.  It  was  about  thirty  steps  from  the  fence,  and  from 
that  point  defendant  walked  across  to  the  opposite  side  of  the 
field  and  got  over  thence  to  the  right.  Witness  had  fre- 
quently seen  drfendant  going  this  route  to  feed  his  hogs ;  be 
was  going  rather  away  from  home.    Witness  did  not  speak 
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to  defendant  then,  but  followed  him  to  the  fence  where  be 
expected  him.  It  occurred  about  two  hours  of  the  sun  in 
the  evening.  Witness  thinks  from  the  signs  of  mud,  etc.,  as 
much  as  two  wagon  loads  of  com  was  taken  from  the  field 
before  it  was  gathered.  Witness  is  neighbor  to  defendant 
and  friendly  with  him.  Defendant  got  out  of  the  field  at  a 
road  and  took  it ;  the  road  was  an  open  road ;  the  field  is 
very  near  Morgan. 

The  State  closed.  Defendant  introduced  no  testimony. 
He  ofiered  himself  as  a  witness  in  his  own  favor,  but  the 
Court  refused  to  allow  him  to  testify.  The  jury  found  the 
defendant  guilty,  and  he  was  sentenced  to  jail  for  forty  days. 

The  record  does  not  contain  the  charge  of  the  Court,  but 
the  Bill  of  Exceptions  states  that  the  grounds  taken  in  the 
motion  for  new  trial  are  true. 

The  defendant  moved,  during  the  term,  for  a  new  trial, 
upon  the  grounds :  1st.  Because  the  Court  refused  to  aflow 
defendant  examined  as  a  witness  in  his  own  favor. 

2d.  Because  the  Court  erred  in  charging  the  jury  that  if 
the  defendant  took  and  carried  away  the  com,  not  to  account 
to  the  owner  in  future,  the  same  was  larceny. 

3d.  Because  the  verdict  is  contrary  to  law  and  to  the  evi- 
dence. In  this  Court,  plaintiff  in  error  contended  that  tne 
proceedings  were  void,  because  the  Superior  Court  had  not 
jurisdiction  of  misdemeanors. 

• 

Lyon,  DeGraffenreid  &  Shobteb,  attorn^  for  plain- 
tiff in  error. 

N.  A.  Smith,  Solicitor  OenercUf  for  defendant  in  error. 

Harris,  J. 

■ 

The  sole  question  on  this  record  is  whether,  by  the  creation 
of  the  County  Courts,  an  exclusive  jurisdiction  was  not  con- 
fierred  on  them  for  the  trial  of  minor  offences,  as  simple 
larcenies,  etc.,  etc.  A  careful  examination  satisfies  as  that 
exdumve  jurisdiction  for  the  trial  of  such  minor  ofienoes  was 
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not  oon&ned  on  the  County  Courts,  but  that  by  the  Consti- 
totion  of  the  State,  concurrent  jurisdiction  remains  in  the 
Superior  Courts. 
Juc^ment  aflKrmed. 


EEiimoN  &  Klink,  plaintiffs  in  error,  vs.  EvAirs,  Gabdner 

&  Co.,  defendants  in  error. 

1.  The  aUegatioB  in  an  affidavit,  '*  that  the  said  Kennon  k  Klink  are 
removing  their  property  to  be  removed  beyond  the  limits  of  this  State, 
and  that  said  John  F.  Klink  is  absconding/'  is  a  sabstantial  com* 
pliance  with  our  attachment  laws,  which  are  now  to  be  liberMp  con- 
ttnied. 

2.  That  the  affidavit  contains  two  grounds  on  which  the  attachment 
iftaes,  instead  of  one,  is  not  a  good  objection  to  the  attachment. 

Motion  to  dismiss  Attachment.  Decided  by  Judge  Clabke. 
Clay  Superior  Court,  February  Term,  1867. 

The  affidavit  upon  which  this  attachment  vtbb  issued  was 
in  this  language :  "  Personally  appeared  before  me  Thomas 
K.  Appling,  attorney  at  law,  for  Evans,  Gardner  &  Co., 
represented  by  T.  W.  Evans,  B.  C.  Gardner,  W.  B.  Buokner, 
W.  H.  Evans,  T.  D.  Feto,  W.  Porter,  and  R.  W.  Jennings, 
*  *  *  ^ho,  on  oath,  says  that  the  firm  of  Kennon  & 
Elmk,  represented  by  B.  E.  Kennon  and  John  Klink,  is 
justly  indebted  to  said  firm  of  Evans,  Gardner  &  Co.  in  the 
sum  of  fifty-two  hundred  and  fifly-nine  dollars  and  ninety* 
one  cQnts :  two  thousand  five  hundred  and  thirty-three  dol- 
lars and  seventy-six  cents  is  due,  and  two  thousand  seven 
hundred  and  twenty-six  dollars  and  fifteen  cents  soon  to  &11 
doe,  and  that  the  said  Kennon  &  Klink  are  removing  their 
property  to  be  removed  beyond  the  limits  of  this  State,  and 
that  said  John  F.  Klink  is  absconding.'' 

The  attachment  was  levied  30th  November,  ^'on  the 
goods  claimed  by  C.  A.  Klink,"  and  1st  December  following 
^  on  the  goods  in  the  store  of  Kennon  &  Klink." 
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The  Bill  of  Exceptions  recites  that  a  motion  was  made  to 
dismiss  the  attachment  ''on  grounds  appearing  on  the  face  of 
said  attachment  affidavit/' 

The  Judge^  in  his  certificate,  says  the  motion  was  on  two 
grounds  only :  Ist^  ''That  the  allegation  in  the  affidavit  that 
the  defendants  are  removing  their  property  to  be  removed 
beyond  the  State,  is  not  a  good  cause  of  attachment ;  and  2dy 
That  the  affidavit  contains  an  additional  ground,  to-wit :  that 
John  F.  Klink  is  absconding,"  and  that  with  this  qualificar 
tion  the  Bill  of  Exceptions  is  true,  etc. 

The  Court  refused  to  dismiss  the  attachment,  anu  this  de- 
cision is  assigned  as  erroneous. 

Wm.  Dougherty  and  A.  B.  Seals,  represented  by  N.  J. 
Hammond,  attorneys  for  plaintiffs  in  ^ror. 

Douglass  &  Appling,  attorneys  for  defendants  in  error. 
Habris,  J. 

1.  Under  the  attachment  laws,  previous  to  the  adoption  of 
our  Code,  the  exceptions  taken  to  the  affidavit  on  which  the 
attachment  issued  in  this  case,  would  very  probably  have 
been  sustained ;  for  the  Courts  were  required  to  hold  all  pro- 
ceedings void  which  did  not  strictly  conform  to  the  provisions 
of  said  laws.  We  apprehend  that  the  legislature,  by 
simply  requiring  now  a  substantial  compliance  in  ^11  matters 
of  form  relative  to  attachments,  and  omitting  the  declaration 
of  their  being  void  for  non-conformity,  has  entirely  changed 
the  rule  of  interpretation  which  had  theretofore  existed. 

Subjected  to  a  fair  and  liberal  construction^  the  first  ground 
on  which  this  attachment  was  sought,  viz : — "  that  they  are 
removing  their  property  to  be  removed  beyond  the  limits  of 
the  State,'' — ^is  substantially  equivalent  to  an  allegation  that 
they  are  causing  their  property  to  be  removed  beyond  the 
limits  of  the  State.  , 

2.  The  other  ground,  also,  "  that  John  F.  Klistk  (one  of 
the  copartners,)  is  absconding,''  strikes  us  as  embodying  the 
idea  conveyed  by  the  words  "iie  absconds." 
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^  Either  ground  as  sworn  to  seems  to  be  a  substantial  com- 
pliance with  the  provisions  of  the  Ckxle,  and  would  have 
entitled  ajflfiant  to  the  attachment  sought 

We  cannot  comprehend  the  force  of  the  objection  that 
aflbuit  has  indaded  two  grounds  upon  which  attachments 
issue,  instead  of  confining  himself  in  his  affidavit  to  one. 
The  Code  prescribes  six  grounds,  and  if  they  could  coexist, 
and  a  debtor  brought  himself  within  them  all,  we  do  not 
perceive  any  sufficient  reason  why  the  creditor  might  not  set 
forth  all — ^it  would  be,  at  most,  but  "ridiculous  excess,^'  as 
the  existence  of  one  ground  is  always  sufficient. 

Judgment  affirmed. 


Andrew  J.  Floyd,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

NoTB.-~WABirBB,  C.  Jn  did  not  preside  in  this  case. 

Holesa  there  be  great  saperiortty  in  physical  streDgth  of  an  assailant, 
who  strikes  another  a  blow  with  his  fist,  or  ill-health  in  the  assailed  at 
the  time,  or  other  circumstance  producing  relatively  great  inequality 
between  them  in  combat,  the  assailed  catinot  justifiably  resent  the  blow 
by  stabbing  the  assailant. 

The  general  role  is,  that  whether  the  stabbing  is  in  self-defence  depends 
on  the  nature  and  yiolence  of  the  assault  made  on  him  who  stabs. 

Indictment  for  Stabbing.  Motion  for  new  trial.  Decided 
by  Jodge  Holt.  Burke  Superior  Court,  November  Term, 
1860. 

Floyd  stood  conversing  with  the  two  Messrs.  Brinson.  He 
had  open  in  his  hand  such  a  knife  as  farmers  carry,  and  was 
perhaps  whittling  or  cleaning  his  finger  nails. 

Whilden  approached  and  asked  Floyd  if  he  had  been  ao- 
CQfiing  him  of  collecting  money  for  his  (Floyd's)  slave  and 
stealing  it  Floyd'  said  he  did.  Immediately  Whilden 
stmck  Floyd  with  his  fist,  and  Floyd  stabbed  him,  and  pur- 
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suing  Whilden^  who  walked  backward^  continued  stabbing 
him. 

Whilden  drew  his  knife ;  Floyd  ran ;  Whilden  caught 
him  and  stabbed  him.  An  interval  occurred  while  each  was 
examining  his  wounds :  Whilden  got  an  axe-helve,  ran  after 
Floyd,  (who  retreated,)  and  beat  him. 

The  Court  charged  the  jury  that,  if  they  found  against  the 
defendant  the  fact  of  stabbing  as  alleged  in  the  indictment, 
they  must  inquire  whether  or  not  the  stab  was  inflicted  in 
defendant's  own  defence ;  that  the  d^ree  of  violence  which 
defendant  might  use,  and  the  weapon  he  might  employ,  must 
depend  upon  the  nature  and  violence  of  the  assault.  The 
Court  read  to  the  jury  the  twelfth,  thirteenth,  fourteenth, 
fifteenth  and  sixteenth  sections  of  the  fourth  division  of  the 
Penal  Code,  relating  to  homicide,  as  the  law  governing  the 
measure  and  extent  of  self-defence  in  this  case. 

The  jury  found  the  defendant  guilty. 

He  moved  for  a  new  trial  upon  the  grounds — 

Ist.  That  the  verdict  is  contrary  to  law. 

2d.  That  the  verdict  is  strongly  and  decidedly  against  the 
weight  of  evidence. 

3d.  That  the  verdict  is  contrary  to  law  and  evidence. 

4th.  That  the  Court  erred  in  charging  the  jury  in  manner 
and  form  aforesaid. 

The  Court  refused  the  new  trial,  and  defendant  excepted. 

John  K.  Jackson  and  Jones  &  Sturqis,  for  plaintiff  in 
error. 

Alphetjs  M.  Bodgers,  attorney-general,  by  Akebman, 
for  the  State. 

Harris,  J. 

The  general  rule  in  criminal  law  in  reference  to  assaults 
made  on  a  person,  and  how  they  may  be  repelled  defermvelyf 
is  that  contained  in  the  charge  of  Judge  Holt  to  the  jury, 
which  tried  this  indictment,  "that  whether  the  stabbing  by 
plaintiff  in  error  amounted  to  sdf-defenoe,  dep^ded  on  the 
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natare  and  violence  of  the  assault  made  on  him/^  In  this 
case  the  plaintiff  in  error  received  a  blow  with  the  fist  of  the 
assailant.  As  it  does  not  appear  by  the  record  that  there  was 
great  saperioritj  in  physical  strength  on  the  part  of  the 
assailant  over  that  possessed  by  Floyd^  nor  it  appearing  that 
Floyd  was  in  ill-health  at  the  time^  nor  other  circumstance 
existing  at  the  time  which  produced  relatively  great  inequality 
between  them  for  sudden  combat,  we  are  not  able  to  find  any 
fiKt  in  the  case  which  could  justify  him  in  repelling  the  blow 
of  the  fist  by  the  use  of  his  knife.  As  a  general  rule,  it  may 
safely  be  asserted  that  the  law  will  not  excuse  or  justify  a 
man  who  repels  a  blow  given  him  with  the  fist,  by  stabbing 
the  assailant. 
Judgment  affirmed. 


AuQusTUB  R.  Raifobd,  plaintiff  in  error,  vs.  James  Hyde, 

defendant  in  error. 

PoMessorf  warrants  cannot  be  instained  when  brought  against  public  oflS- 
cen,  as  Sheriffs  and  Constables,  to  recover  possession  of  property 
levied  on  by  them  in  the  course  of  their  oflScial  duty. 

A  person  aggrieved  by  a  levy  on  his  property,  he  not  being  a  defendant 
in  the  attachment  or  ezecutioui  has  his  remedy  by  a  claim  or  action  of 
trespass  againt  the  officer. 

Possessory  Warrant  against  Sheriff.  Decided  by  Judge 
Vason,  Chambers,  March,  1867. 

Raiford,  as  Sheriff  of  Sumter  County,  levied  an  attachment 
in  fiivor  of  Chas.  T.  Goode  w.  Thomas  V.  Hyde,  upon  cer- 
tain carpenters'  tools. 

While  he  had  possession  of  the  tools  under  that  levy, 
James  Hyde  sent  out  a  possessory  warrant  against  Raiford, 
claiming  that  he  was  entitled  to  the  possession  of  said  tools. 

The  warrant  was  issued  and  the  case  tried  by  Judge 
Vasqn.    The  evidence  was  a  follows : 

Jaius  Hyde  swore  that  said  tools  formerly  belonged  to 
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the  firm  of  Hyde  Brothers,  composed  of  himself  and  Thomas 
V.  Hyde;  that  on  the  1st  March,  1867,  said  firm  was  dis- 
solved, and  on  that  day  the  tools  were  tamed  over  into  his 
possession  as  his  own ;  that  they  were  his  own ;  that  he  had 
been  in  the  peaceable  and  legally  acquired  possession  of  them 
till  said  Raiford  took  possession  of  them  without  his  consent; 
that  he  and  Thomas  V.  Hyde  were  both  insolvent,  and  these 
tools  were  then  the  implements  of  his  trade,  and  were  also 
the  tools  of  himself  and  brother  during  said  partnership  as 
mechanics. 

Raiford  testified  that  he  levied  on  the  tools  on  the  8th 
March,  1867,  under  said  attachment,  as  the  property  of 
Thomas  V.  Hyde,  who  had  absconded,  and  held  them  under 
and  by  virtue  of  that  levy.  The  attachment  was  admitted 
to  be  regular. 

The  Judge  ordered  the  tools  turned  over  to  James  Hyde, 
without  requiring  any  bond  to  have  them  forthcoming  to  an- 
swer any  judgment,  <&c.,  which  Raiford  might  obtain  against 
him  for  the  same. 

Plaintiff  in  error  assigns  "said  order"  as  error.  The 
Judge  certifies  that  he  required  no  bond,  "  for  the  reason 
that  Raiford  claimed  no  title  or  interest  in  the  property,  and 
only  acted  as  Sheriff,  and  I  held  his  levy  to  be  a  trespass. 

C.  T.  GooDE,  N.  N.  Smith,  (represented  by  MonaAN,) 
attorneys  for  plaintiff  in  error. 

W.  A.  Hawkins  (represented  by  N.  J.  Hammond),  attor- 
ney for  defendant  in  error. 

Habbis,  J. 

Raiford,  a  Deputy  Sheriff  of  Sumter  County,  levied  an 
attachment  on  carpenters' tools  belonging  to  James  Hyde,  a 
person  not  a  party  to  the  proceeding.  James  Hyde  sued  out 
a  possessory  warrant  against  this  officer,  and  the  question 
made  is,  "  Is  James  Hyde  entitled  to  this  summary  remedy 
against  the  officer?" 

Upon  examining  carefully  the  Act  of  1821,  we  cannot 
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think  that  the  Legislature  ever  contemplated  that  Sherifis 
and  Constables  ahoald  be  made^  as  such,  in  the  discharge  of 
their  ministerial  duties,  amenable  to  this  summary  proceed- 
ing.   To  sanction  it  would  be  to  sacrifice  the  interests  of  the 
pabiic,  as  the  inconvenience  which  would  arise  from  sustain- 
ing the  right  claimed  would  be  incalculable.     Public  policy 
demands  of  us  an  interpretation  which  will  avoid  it.     We 
leave  the  party  injured  by  the  levy  on  his  carpenters'  tools  to 
liis  action  of  trespass  against  the  ofScer,  or  to  his  claim  of 
the  property  levied  on — ^put  in  as  directed  by  statute— or 
both.     The  redress  may  not  be  quite  so  quick,  but  if  he  has 
been  damaged  it  is  to  be  presumed  that  a  jury  will  award  in 
a  proper  case  as  much  as  he  is  entitled  to. 
Jadgment  affirmed. 


3,M.  &  R*  'W-  Wade  &  Co.,  plaintiffs  in  error,  vs.  Thomas 

H.  Stoxjt,  defendant  in  error. 

^       "Wu.  Li.  Mitchell,  plaintiff  in  error,  w.  David  Williams, 

defendant  in  error. 

^)edal  BuliffiB,  created  by  the  County  Court  acta,  are  subBtantially,  in 
their  duties  and  powers,  Constables. 

AtUchments,  though  not  directed  to  tbem  by  name,  when  served  by 
them  returnable  to  the  Superior  Courts,  will  be  sustained  as  legal. 

Attachment.     Motion  to  dismiss  levy.    Decided  by  Judge 
Clarke,  Early  Superior  Court,  April  Term,  1867. 

These  attachments  were  returnable  to  the  Superior  Court 
of  Early  County.  The  levies  were  made  by  the  Special  Bai- 
liff of  the  County  Court  of  said  county.  Defendants  replev- 
ied the  goods.  Upon  motion  of  defendant's  attorney,  said 
levies  were  dismissed  by  the  Court,  upon  the  ground  that  the 
Special  Bailiff  was  not  authorized  by  law  to  levy  the  attach- 
ments. 

This  decision  and  order  of  the  Court  is  assigned  as  error. 
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There  is  no  record  (the  cases  are  here  on  agreed  state  of 
facts),  and  it  does  not  appear  who  issued  the  attachments. 

S.  S.  Stafford,  Lyon,  DeGraffenreid  &  Shorter, 
attorneys  for  plaintifi&'in  error. 

R.  Holmes  PowelI!,  attorney  for  defendant  in  error. 

Harris,  J. 

By  the  Act  creating  County  Courts  their  executive  officers 
are  called  Special  Bailiffs,  and  th^y  are  invested  with  as  full 
powers  in  the  general  performance  of  their  duties  as  are 
Sherifis — ^more  powers  than  are  given  to  Constables,  the  offi- 
cers of  Justices'  Courts.  Snbstantially,  in  all  their  powers 
and  duties,  they  are  Constables.  It  would  be  strangely  an- 
omalous were  we  to  hold  that  a  class  of  officers  intermediate 
in  grade  between  Sheriffs  and  Constables  were  not  designed 
by  the  Legislature  to  be  fully  competent  to  perform  the  min- 
isterial duties  that  are  required  of  the  lower  class  of  such 
officers.  As  the  Act  is  indefinite,  it  is  our  duty  to  give  it  a 
liberal  construction,  so  as  to  fnlfill  what  we  think  the  Legis- 
lature must  have  intended ;  and  therefore  we  hold  that  al- 
though attachments  are  not  directed  to  them  by  name,  as  they 
are  "  to  Shcrifis  and  Constables,"  these  writs  may  be  served 
and  returned  by  "Special  Bailiffs"  of  the  County  Courts  as 
fully  and  subject  to  the  same  rules  as  if  served  and  returned 
by  "Constables." 

Judgment  reversed. 
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John  T.  DickinsoK^  et  cU.,  plaintifis  in  error,  t».  Talia- 
FSBBO  Jokes  and  Jesse  M.  Thobnton  et  uxor,  defend- 
ants in  error. 

Threatened  waste  or  destmction  of  timber  land,  by  sawing  np  the  timber 
or  deadening  timber  land  preparatory  to  opening  it  for  cnltivation,  or 
cntting  the  wood  for  firewood  and  sale,  by  any  life-tenant  or  person 
dwming  throagh  such  an  one,  will  be  promptly  and  efficiently  re- 
strained by  a  Court  of  Equity  upon  application  by  any  remainderman. 

(The  Qianoellor  is  ordered  to  grant  the  ii\ittnction. ) 

Rule  tUsi  for  iojunctioD.  Decided  by  Judge  Vason, 
Chambers,  April,  1867.    Dougherty  County,  Greorgia. 

JoHX  T.  Dickinson,  for  himself,  and  in  right  of  his  wife, 
Julia,  and  his  children,  Henry  G.  Rogers  and  John  T.  Dick- 
inson, Jr.;  and  William  Q.  Dickinson,  for  himself  and  his 
wife,  Cornelia,  and  as  trustee  for  the  wife  and  children  of 
Richard  A.  Dickinson,  deceased,  to  wit :  Archibald  and  Ze- 
lima  Bell  Dickinson,  averred  that  the  aforesaid  are  the  chil- 
dren and  grand-children  of  Roger  Q.  Dickinson,  late  of  said 
ormnty,  deceased,  and  as  such  are  entitled  to  an  estate  in  re- 
mainder, in  a  certain  plantation  in  the  1st  District  of  said 
coanty,  deecribed  in  the  third  item  of  the  will  hereinafter  set 
forth,  containing  1,500  acres,  more  or  less,  which  was  devised 
by  said  Roger  Q.  Dickinson,  by  his  last  will  and  testament, 
to  his  wife,  Catharine. 

In  support  of  this  averment  they  attached  as  an  exhibit 
to  said  bill  a  copy  of  said  will,  the  items  of  which  are  as 
follows : 

Item  1st.  I  desire  that  my  executors,  as  soon  aft^r  my 
death  as  possible,  from  the  sales  of  crops  and  other  means  I 
may  have,  shall  pay  all  my  just  debts. 

Itex  2d.  I  have  heretofore  advanced  to  each  of  my  sons 
John  T.  and  Richard  A.,  in  lands,  negroes,  stock,  &c.,  amount- 
ing to  the  sum  of  $8,000.00  each,  which  said  property  I  hereby 
convey  to  them  in  fee ;  for  the  purpose  of  making  my  wife, 
Catharine,  and  my  son  William  Q.  equal  with  my  said  sons, 
1  do  hereby  give  to  my  wife,  Catharine  T.  (in  lieu  of  her 
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dower  interest,)  to  be  held  by  her  in  fee  forever,  the  follow- 
ing property:  (here  follows  the  names  and  ages  of  four 
slaves ;)  also,  three  choice  mules,  ten  head  cattle,  twenty  head 
of  stock  hogs,  provisions  for  negroes  and  stock  for  one  year, 
and  my  carriage  and  match-horses ;  which  property  I  esti- 
mate to  be  worth  $8,000.00. 

The  balance  of  this  item  is  a  bequest  to  William  Q.  of 
slaves  and  other  personalty  to  the  same  amount. 

Item  3d,  I  wish  my  plantation  lying  east  of  Flint  River, 
in  the  First  District  of  Dougherty,  to  be  divided  into  two 
parcels,  by  a  line  as  follows :  beginning  at  the  south-west 
corner  of  lot  number  193  and  the  south-east  corner  of  199, 
thence  north  on  the  line  to  the  Flint  River,  all  the  land  lying 
west  of  that  I  do  hereby  give  to  my  wife,  Catharine,  during  her 
life,  with  remainder  over  to  my  children,  as  hereafter  pro- 
vided :  the  eastern  portion  of  said  plantation  I  do  hereby  give 
to  my  son  William  Q.,  to  be  held  by  him  as  hereinafter  stated. 

Itbm  4th  gives  to  his  son  John  T.  certain  lands  therein 
described,  to  be  held  by  him  "  as  hereinaft;er  provided." 

Item  5th  gives  to  his  son  Richard  A.  certain  lands  (de- 
scribing them)  in  fee,  and  certain  other  lands  (describing 
them)  to  be  held  and  enjoyed  by  him  '^  as  hereinafter  pro- 
vided." 

Item  6th.  "The  whole  of  the  balance  of  my  estate,  both 
real  and  personal,  I  wish  to  be  equally  divided  between  my 
wife,  my  sons,  John  T.,  Richard  A.,  and  William  Q.,  share 
and  share  alike,  that  part  of  share  to  which  my  wife  may  be 
entitled,  as  well  as  the  lands  hereinafter  devised  to  her,  to  be 
enjoyed  by  her  during  her  life,  with  remainder  over  to  my 
children."  The  remaining  parts  of  this  item  directed  that  the 
property  given  to  said  John  T.  and  William  Q.  (except  that 
given  in  fee)  shall  be  held  in  trust  by  each  of  them  for  his 
and  his  wife's  support,  and  for  the  support  and  education  of 
their  respective  children,  not  to  be  subject  to  the  husband's 
or  wife's  liabilities  or  contracts,  and  at  their  respective  deaths 
to  vest  in  their  children ;  and  the  executors  shall  hold  Rich- 
ard A.'s  (except  that  given  him  in  fee)  upon  the  same  terms, 
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with  power  in  the  executors  to  deliver  the  same  to  Bichard 
A.  when  they  are  satisfied  that  he  is  steady  and  provident. 

Item  7th.  Should  either  of  my  boys  die  without  leaving 
children  or  wife  him  surviving,  the  whole  of  the  property 
hereb  conveyed^  except  such  as  is  given  them  in  fee,  shall  be 
divided  equally  between  my  surviving  children.  Should 
dther  of  them  leave  a  wife  and  no  children,  then  the  wife  to 
have  a  lifetime  estate  in  the  same,  with  remainder  over  as 
herein  before  stated.     * 

The  balance  of  the  will  directs  the  lands  to  remain  undi-^ 
vided  till  the  crop  shall  be  gathered;  gives  the  executor 
power  to  sell  at  public  or  private  sale,  on  such  time  as  they 
think  best  for  the  estate,  and  appoints  said  Catharine,  said 
John  T.,  and  David  A,  Vason,  executors.  [It  was  made 
29th  April,  1858,  and  probated  14th  June,  1858.] 

They  averred  that  said  Catharine  took  possession  of  said 
plantation  under  and  by  virtue  of  said  will,  and  married 
John  Thornton,  who  took  possession  of  it  by  virtue  of  said 
marriage ;  that  when  testator  died,  and  when  Thornton  so 
took  possession,  said  lands  were  used  as  a  plantation  for 
fanning  purposes,  and  were  so  desired  [designed] ;  but  since 
^t  time,  said  Thornton  has  [injured]  and  is  injuring  and 
damaging  the  said  plantation,  by  cutting  and  selling  off  said 
lands  the  most  valuable  timber  upon  the  same ;  to  wit,  large 
quantities  of  ash  and  hickory  from  the  river  lands,  to  the 
permanent  injury  of  said  plantation,  which  is  not  necessary 
to  the  enjoyment  of  the  plantation  for  farming  purposes ; 
that  Thornton  has  contracted  to  said  Jones  the  privilege  of 
using  the  timber  on  the  woodlands  belonging  to  said  planta- 
tion, for  the  purpose  of  being  sawed  up  into  lumber ;  and 
said  Jones  is  preparing  to  erect  a  steam  saw  mill  on  or  near 
said  lands,  for  the  purpose  of  sawing  up  said  timber. 

Timber  is  becoming  scarce  in  the  neighborhood  of  said 
plantation,  and  if  these  things  are  persisted  in  said  remainder 
estate  will  become  of  little  value. 

They  further  averred  that  there  is  an  abundance  of  open 
land  on  said  plantation  for  the  full  and  free  enjoyment  of  said 
life  estate ;  but  Thornton  and  Jones  are  having  a  large  quan- 
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tity  of  timber  deadened^  merely  as  a  pretext  to  cut  the  same 
into  lumber;  that  this  is  pine  timber,  which,  for  rails  and 
other  farming  purposes,  is  very  valuable  many  years  after  it 
is  dead.  Many  of  the  remaindermen'  are  mere  children,  and 
this  remainder  estate  is  almost  all  they  have,  and  said  de- 
fendants are  not  able  to  pay  damages.  Without  restricting 
the  proper  use  of  said  life  estate,  they  prayed  an  injunction 
against  the  acts  of  waste  aforesaid. 

The  Chancellor  granted  an  injunction  to  last  until  the 
hearings  and  ordered  the  defendants  to  show  cause  why  he 
should  not  extend  it. 

Thornton  and  Jones  each  answered  the  bill,  and  admitted 
all  the  charges  in  the  same,  exceipt  as  follows : 

Thornton  says  that  in  right  of  his  wife,  the  life-tenant,  he 
is  entitled  to  all  the  enjoyment  of  said  life  estate  in  as  full 
and  ample  a  manner,  for  that  term,  as  though  a  tenant  in  fee ; 
and  in  exercise  of  that  right  he  sold  and  conveyed  to  said 
Jones  his  entire  interest  in  one  of  those  lots ;  that  he  is  not 
bound  to  use  the  property  as  a  plantation  only,  but  in  any 
way  he  sees  proper,  so  that  he  does  not  ruin  or  destroy  the 
freehold.  He  denies  that  he  is  injuring  or  damaging  the 
plantation ;  says  he  has  cut  and  sold  a  small  quantity  of  the 
aah  and  hickory  off  some  of  the  swamp  lands  not  susceptible 
of  cultivation,  leaving  enough  timber  on  the  land  to  furnish 
all  the  plantation  will  need  till  the  lands  will  be  worn  out* 
He  denies  that  there  is  sufficient  open  land  on  the  plantation, 
stating  that  testator  gave  his  wife  fifteen  or  twenty  able 
hands;  that  the  cleared  lands  were  not  sufficient  for  this 
force,  and  some  of  it  was  worn  out,  and  he  had  a  right  to 
clear  more ;  and  that  this  clearing  will  not  injure,  but  will 
benefit  the  remaindermen's  estate  by  $2,000.00.  He  states 
that  after  the  sap  has  rotted  from  deadened  pines,  they  are 
sometimes  used  for  rails,  when  green  timber  cannot  be  had ; 
but  that  there  will  be  sufficient  green  timber  on  this  planta- 
tion till  it  is  worn  out  and  worthless ;  that  Jones  is  intending 
to  saw  up  only  the  timber  already  dead  and  decaying  on  the 
land,  and  unsuitable  for  rails ;  and  that  he  (Thornton)  in- 
tends clearing  no  more,  as  he  now  has  sufficient  cleared.  He 
says  nothing  as  to  insolvency. 
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Jones'  answer  is  the  same,  with  these  variations:  He  sajs 
the  deadening  of  the  timber  was  only  for  purposes  of  culti- 
vation ;  that  he  has  only  deadened  part  of  one  lot  of  the 
land,  about  one  hundred  and  sixty  acres,  leaving  between 
eighty  and  one  hundred  acres,  which  is  sufficient  for  fencing 
the  same  hereafter ;  and  that  this  clearing  will  increase  the 
value  of  the  remainder  estate  by  $500.00 ;  and  that  he  is 
amply  able  to  respond  in  damages.  Both  deny  all  fraud  and 
Wiola  fides. 

At  the  hearing,  several  witnesses  were  examined  orally, 
and  their  evidence  put  in  writing  afterward  by  consent. 

Said  Jones  introduced  by  complainant  testified  that  he 
did  not  purchase  said  lot^  for  the  purpose  of  erecting  a  saw 
mill ;  but  a  short  time  aft;er  he  bought  the  life  estate  in  the 
same  he  did  propose  to  contract  with  one  Fletcher,  who 
owned  a  steam  saw  mill,  situate  in  Albany,  to  remove  it  and 
put  it  in  operation  on  said  lot,  and  he  intended  sawing  all 
timber  on  the  lot  suitable  for  sawing ;  that  this  timber  was 
well  suited  for  sawing ;  that  he  thought  he  had  a  right  to  do 
80 ;  and  that  there  was  plenty  of  timber  for  the  plantation 
besides  that  on  his  lot. 

£.  C.  Helhes  testified  for  complainants  that  if  the  said 
Jones'  lot  was  wholly  cleared,  it  would  benefit  the  life  estate 
and  injure  the  remainder;  that  if  he  owned  Dickinson's 
plantation,  he  would  prefer  the  timber  should  be  deadened 
and  left  standing  rather  than  have  it  cut  off;  that  this  dead 
timbff  made  the  best  of  rails ;  that  there  was  about  three 
hnndred  acres  of  the  river  lands,  and  about  five  or  six  hun- 
dred acres  of  pine  lands,  and  about  seven  hundred  acres  of 
cleared  lands ;  that  there  was  but  little  timber  on  the  river 
lands  suitable  for  rails ;  that  the  oaks  on  the  river  were  gen- 
erally good  for  rails,  but  that  gum,  ash,  and  other  kinds  of 
trees,  (of  which  there  were  a  great  many,)  were  unfit  for  rails ; 
that  the  pine  lands  were  well  timbered,  and  contained  more 
rail-Umber  to  the  acre  than  the  river  lands ;  that  the  open 
lands  had  but  little  rail-timber  on  them^.and  the  fences  were 
in  bad  order. 

I.  Jackson  testified  for  complainants  that  he  owns  the 
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adjoining  plantation  to  said  Dickinson  plantation,  and  is 
familiar  with  it ;  that  there  are  about  five  hundred  acres  of 
wobd  fit  for  rail  timber ;  that  the  wood  on  the  river  is  nit* 
suitable  for  rails ;  that  the  Jones  lot  is  embraced  in  that  part 
which  is  fit  for  rail  timber ;  that  on  the  old,  or  open  lands, 
there  is  no  timber  of  consequence  fit  for  rails,  and  the  fences 
are  bad  and  need  repairing.  Cutting  off  the  timber  from  the 
Jones  lot  would  very  greatly  damage  the  remainder  estate, 
and  much  greater  than  by  only  deadening  the  timber  and 
leaving  it  standing ;  that  much  of  it  would  stand  for  twenty 
years,  and  being  heart-pine,  would  make  best  of  rails ;  that 
in  twenty  years  timber  in  that  section  will  be  of  great  consid- 
eration ;  that  cutting  it  all  off  of  said  lot  would  injure  it  ten 
dollars  per  acre ;  that  one  half  of  the  plantation  is  now 
cleared,  and  has  but  little  rail-timber  on  it. 

Defendant  read  the  affidavit  of  E.  C.  Helmes,  J.  W.  Rey- 
nolds, and  J.  M.  Thornton,  (complainant,)  to  the  effect  that 
they  knew  the  Jones  lot ;  there  was  an  abundance  of  timber 
or  uncleared  land  on  said  estate,  being  about  seven  hundred 
acres  cleared  and  nine  hundred  uncleared ;  and  if  the  whole 
Jones  lot  is  cleared  and  the  timber  deadened  and  left  on  it, 
the  value  of  the  estate  will  be  greatly  enhanced,  and  if  it  is 
all  taken  off  of  said  Jones  lot  the  estate  will  be  still  more 
enhanced,  because  there  is  abundance  of  timber  still  lefl;  the 
cleared  land  near  Albany  rents  high,  and  even  pays  good 
profits  on  investments,  and  clearing  this  Jones  lot  will  en- 
hance the  value,  by  saving  expense  of  clearing  every  spring, 
and  by  saving  damage  to  crops  by  falling  timbers. 

Jno.  B.  Hill,  by  affidavit,  stated  that  he  was  well  ac- 
quainted with  the  plantation  aforesaid,  and  with  the  Jones 
lot ;  that  in  his  opinion  there  will  be  suffici^it  timber  on  the 
same,  (exclusive  of  the  Jones  lot,)  together  with  what  will  be 
leffc  on  the  Jones  lot  after  cutting  what  is  suitable  for  sawing, 
to  fence  the  place  for  a  number  of  years ;  that  if  Jones  clears 
the  wood  land  and  fences  it  well,  the  clearing  will  be  worth 
for  agricultural  purposes  fully  as  much  as  the  timber  for  saw- 
ing would  bring  at  present  market  prices ;  that  if,  after  feno- 
ing  the  same,  Jones  should  cut  off  all  the  timber,  it  would 
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enhance  the  valae  of  the  remainder  estate,  by  saving  time  in 
removing  falling  timber  from  year  to  year;  and  that  when 
cleared  said  Jones  lot  will  be  worth  more  than  it  now  is. 

Upon  this  the  Chancellor  refused  the  injunction,  and  for 
this  error  is  assigned, 

Wright  and  Warb£N,  solicitors  for  plainti£&  in  error. 

Strozier  and  Smith,  solicitors  for  defendant  in  error. 
Harris,  J. 

The  refusal  of  the  Circuit  Judge  to  grant  the  injunction 
applied  for  by  the  remaindermen  against  the  purchaser  of  the 
life-estate  in  the  lands,  to  stay  the  waste  being  perpetrated 
by  such  tenant,  as  the  destruction  of  the  growing  timber, 
dearing  up  the  wood  lands  to  put  them  in  cultivation,  &c., 
evinces  the  necessity  of  collecting  and  presenting  old  and 
fiimiliar  principles  of  the  common  law  touching  the  respec- 
tive estates  in  fee  simple  and  life  estates  in  lands,  so  as  to  re- 
move the  misapprehensions  which  so  generally  exist  in  the 
popular  mind  in  reference  to  them. 

An  estate  in  fee  simple  is  the  erUire  and  ahaohtie  property 
in  the  land ;  no  person  can  have  a  greater  estate  or  interest. 
The  tenant  or  owner  in  fee  simple  is  the  absoiate  master  of  all 
the  houses  and  other  buildings  erected  on  the  land,  as  also  of 
all  wood  growing  thereon,  turf,  mines,  &c. 

A  life  estate  is  created  by  devise,  deed,  or  operation  of  law. 
Thus  a  gift  by  deed  or  devise  of  a  parent  to  a  child  of  a  lot  of 
land  during  the  life  of  such  child,  remainder  to  the  child  or 
children  of  such  child,  carves  out  a  life  estate  for  the  child  of 
donor  or  devisor.  The  renurinder  is  an  absolute  estate  in  fee 
fimjie  to  the  grandchild  or  grandchildren* 

So,  too,  a  life-estate  is  created  by  law  where  dower,  or  one* 
thud  of  the  land  for  life,  is  assigned  to  the  widow.  All  es- 
tafts  for  life,  however  created,  are  of  the  same  duration, 
having  the  same  .rights,  privil^es,  and  inddents,  and  are 
Bobject  to  the  same  restrictions  in  their  enjoyment. 

Now  the  enquiry  is^  what  does  a  tenant  for  life  acquire*— 
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or  rather,  what  is  the  extent  of  his  estate?  He  acquires  the 
umfruct  of  the  land,  or  in  other  words,  the  right  of  uring 
and  enjoying  the  annual  produce  of  the  land  during  life,  vnth-- 
(mt  doing  damage  to  the  absolute  property  in  the  remainderman. 

Ld.  Coke  in  1st  Institute,  53,  b,  cited  in  Ist  vol.  Cruise  Dig. 
Real  property,  p.  79, — lays  it  down  as  law,  that  tenant-for-life 
may  cut  timber  trees,  (that  is,  trees  twenty  years  of  age,)  at 
seasonable  times,  for  the  repairing  of  the  houses  or  fences  on 
the  land;  but  he  cannot  cut  down  timber  to  build  new  houses^ 
or  to  repair  those  that  he  has  himself  improperly  let  fall  into 
decay. 

Even  in  this  case,  should  he  cut  down  more  timber  than  is 
necessary  for  repairs,  it  is  waste.    Viner^s  Abridg't  Waste. 

Cutting  of  dead  wood  for  his  own  use  for  fire  wood,  will 
not  be  regarded  as  waste ;  but  the  tenant-for-life  will  not  be 
allowed  to  turn  any  wood  into  coal,  as  long  as  there  is  dead 
wood. 

The  right  of  tenant-for-life  extends  no  further  than  to  cut 
c20ad  wood  for  fuel  in  the  house,  and  of  timber  for  the  mak- 
ing and  repairing  of  all  instruments  of  husbandry,  and  for 
the  repair  of  houses  and  fences.  Coke  Institutes,  1. 41.  b. — 
2  Black.  Com.,  36-122. 

He  is  not  allowed  to  cut  timber  or  to  commit  any  other 
kind  of  waste.— Whitfield  vs.  Bewitt,  2d  P.  Wms  241 ;  2 
Black.  Com.,  122,  281;  3  Black.  Com.,  224;  Coke  Liitt. 
63,  a. 

Timber  is  used  technically  to  denote  gree:ix  wood  of  the  age 
of  twenty  years  or  more,  such  as  oak,  ash,  elm,  beech,  maple, 
and  with  us  would  include  walnut,  hickory,  poplar,  cypress, 
pine,  gum  and  other  forest  trees. 

AU  timber  belongs  to  the  remainder  man,  and  the  tenant  for 
life  has  only  a  qualified  property  in  it,  and  restricted  to  the 
uses  before  stated.      See  authorities  quoted  above. 

The  tenant-for*life  cannot  cut  turf  on  bog  lands  for  s  ile.; — 
Co.  Litt.,  64,  b.  ^ 

Hq  cannot  dig  for  gravel  or  lime,  clay,  brick*earth,  stone, 
or  the  like,  unless  for  the  reparation  of  the  buildings  or  the 
manuring  of  the  lands. 
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The  dianging  of  the  course  of  husbandry,  as  by  plowing  up 
of  an  ancient  meadow,  was  once  held  to  be  waste,  but  that  has 
been  altered.  Can  it  be  doubted,  but  that  by  bad  and  care- 
less plowing,  by  which  gullies  are  created  and  the  snrfiiee  soil 
swept  away,  thus  impoverishing  the  land,  the  tenant-for-life 
would  be  held  liable  for  waste,  if  the  foregoing  legal  princi* 
pies  were  pushed  to  their  Intimate  results? 

So  too  the  cutting  down  of  shade  trees  around  the  home- 
stead, or  trees  planted  for  ornament,  or  fruit  trees,  has  been 
held  to  be  waste. 

The  tenant-for-life  will  be  held  liable  for  damages,  if  when 
lie  enters  into  possession,  he  suffers  houses  or  fences  not  in  a 
ruinoos  condition,  to  go  into  ruin  when  they  might  easily  be 
repaired. 

Some  of  the  foregoing  restrictions  as  to  use  of  timber  and 
dearing  up  of  land,  have  been  held  in  New  York,  in  the  case 
of  Jackson  f>s.  Brown,  7  John  Repts,  232,  as  inapplicable  to 
diis  country.  The  answer  to  this  case  is,  that  these  common 
law  doctrines  have  not  been  altered  by  any  legislative  enact- 
ment, and  are  therefore  objigatory  on  the  Courts. 

Such  is  the  regard  paid  by  the  Courts  to  the  protection  of 
those  having  estates  in  remainder  or  reversion,  that  although 
the  tenant-for-life  holds  by  deed  '^without  impeachment  for 
waste  by  him,"  he  will  be  permitted  to  cut  timber  only  in  a 
hosband-like  manner,  nor  will  he  be  permitted  to  do  a  per^ 
manmi  iiyury  to  the  inheritance.  1  Fonblanque  Eq.  33, 
note;  1  Vesey  264;  6  Vesey  107;  1  John  Ch.  R.  11. 

So  jealous  too  was  the  common  law  as  to  the  abuse  of  his 
estate  by  a  life-tenant,  that  though  it  permitted  him  to  sell  or 
alien  his  whole  estate  or  interest,  or  to  create  out  of  it  a  less 
estate  than  a  life-estate,  yet  if  he  created  afi  estate  greater 
than  that  be  held,  and  thus  attempted  to  divest  the  estate  in 
remainder  or  reversion,  such  conveyance  operated  as  a  forfeit- 
ure of  his  estate  for  life. 

As  to  waste  by  the  tenant-for-life,  there  existed  at  one  time 
HO  idea  that  he  was  exempt  from  liability  therefor,  unless  in 
his  deed  or  title  he  was  restrained  by  express  words  from 
committing  it,  growing  out  of  some  decisions  to  the  effect 
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that  because  the  person  creating  a  life  estate  could  impose  such 
terms  on  the  tenant  as  he  pleased,  and  none  being  impoeed, 
the  life-tenant  was  held  not  answerable  for  waste  in  the  ab- 
sence of  such  terms. 

This  led  to  the  enactment  of  the  Statute  of  Marlbridge, 
Henry  3d,  chap.  24,  by  which  the  owners  of  the  inheritance 
or  in  remainder  or  reversion,  were  entitled  in  all  such  cases, 
to  maintain  action  against  the  life-tenant,  and  to  recover  full 
damages  for  the  waste  committed. 

This  statute  being  found  inadequate  to  protect  the  estate  in 
remainder  or  reversion,  against  the  strong  disposition  of  the 
tenant-for-life  to  go  beyond  his  privileges,  the  Statute  of 
Gloucester  6,  Edward  1st,  ch.  6,  (see  Schley  Dig.,)  increased 
the  punishment,  by  declaring  that  the  land  injured  should  be 
recovered  by  the  absolute  owner,  together  with  trdile  damages 
as  an  equivalent  for  the  waste  or  injury  done  the  estate.  2d 
Inst.  144,  299. 

The  Satute  of  Gloucester  is  incorporated  in  Schley's  Digest 
as  of  force  in  Georgia. 

Several  notices  of  its  provisions  may  be  found  in  the  earlier 
decisions  of  this  Court,  and  obiier  it  is  doubted  whether  treble 
damages  can  in  this  State  be  recovered  for  waste.  Whenever 
I  shall  find  that  this  statute  has  been  repealed  or  altered  by 
the  Legislative  power,  it  will  be  my  duty  to  conform  to  its 
will ;  but  until  better  informed,  I  must  regard  that  statute  as 
of  force.  Indeed  no  case  could  be  presented  stronger  than 
the  one  in  this  record,  demanding  by  every  consideration  of 
justice,  for  injury  already  done,  such  reparation  as  this  statute 
provided. 

Injunction  Qider^  to  be  sanctioned. 


I 


\ 
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James  Archer,  plaintiff  in  error,  vs.  John  M.  Greer, 
administrator  of  Robert  Carver,  for  use  of  D.  H.  Wii> 
cox  &  Ck).,  defendant  in  error. 

NoTS.  Warneb,  0.  J.,  did  not  preside  in  this  case. 

An  agent  of  persons  residing  out  of  the  county  where  the  snit  is  pending, 
acting  nnder  a  del  credere  commission,  and  to  whom,  or  his  order,  de- 
fendant's note,  saed  on,  is  payable,  under  the  Act  of  the  15th  of  De- 
cember, 1866,  is  to  be  deemed  as  an  original  party  to  the  contract, 
and  as  sach  is  competent  to  testify. 

Complaint.  Evidence.  Tried  before  Judge  Cole.  Ma- 
con Superior  Court.    March  Term,. 1867. 

Plaintiff  in  error  was  sued  by  defendant  in  error  on  a 
promissory  note  for  $67.50,  made  Ist  March,  1861,  by  said 
Archer,  with  D.  A.  Smith  as  security,  payable  to  said 
deceased.  The  plea  was  &ilure  of  consideration.  Upon  the 
trial,  after  the  note  had  been  read  in  evidence,  Archer  proved 
by  John  M.  Greer,  that  he  was  the  administrator  of  said  de- 
ceased, that  deceased  was  the  agent  of  D.  H.  Wilcox  &  Co., 
and  as  such  agent,  sold  to  Archer  Phoenix  guano,  which  was 
the  consideration  of  said  note. 

Archer  then  offered  to  swear  in  his  own  behalf,  that  the 
article  sold  to  him  as  guano  was  not  guano,  and  was  wholly 
worthless. 

Objection  was  taken  upon  the  ground  that  Carver,  with 
whom  he  contracted,  was  dead. 

The  Court  sustained  the  objection.  Thereupon  a  verdict 
was  taken  against  Archer. 

He  assigns  error  upon  the  rejection  of  his  testimony. 

Hall  &  Fish,  attorneys  for  plaintiff  in  error. 

.W.  H.  BoBiKSON,*attomey  for  defendant  in  error. 

HarbtSj  J. 

The  bill  of  exception  alleges  error  in  the  circuit  Judge,  in 
refhsiDg  to  allow  him  (defendant  below,)  to  become,  on  his 
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own  motion^  a  witness  in  his  own  behalf  to  support  his  plea 
of  failure  of  consideration.  Until  the  act  of  the  Legislatare 
of  1866,  parties  were  not  authorized  to  give  testimony  in 
their  own  behai(^  and  by  it  only  in  certain  circumstances. 
The  question  here  is,  could  Archer  be  a  witness  as  the  case 
was  situated.  The  facts  are,  that  Carver,  to  whom  the  note 
was  made  payable,  and  of  whom  the  purchase  of  the  fertilizer 
was  made,  is  dead, — ^that  Greer,  the  plaintiff  in  the  suit,  is 
bis  administrator.  In  a  case  thus  situated,  the  surviving 
party  is  not  allowed  to  testify  for  himself.  The  fact  drawn 
out  by  the  examination  of  Greer,  that  Carver  was  the  agent 
of  Wilcox  &  Co.  of  Augusta,  to  sell  the  guano  for  them,  can- 
not change  the  rule — as  Carver  was  an  agent  with  a  dd-cred- 
ere  commission,  and  having  taJeen  the  note  payable  to  himselfy 
he  should  be  deemed,  in  giving  a  fair  interpretation  to  the 
act  of  1866,  as  an  original  party  to  the  contract  and  compe- 
tent to  have  testified,  had  he  been  alive. 

Judgment  affirmed. 


Miles  G.  Dobbins,  plaintiff  in  error,  vs.  Chas.  L.  Dupree, 

defendant  in  error. 

1.  The  verdict  is  against  the  weight  of  the  evidence. 

2.  A  judgment  regularly  entered  up,  upon  an  acknowledgment  of  service 
and  confession  of  judgment  by  an  attorney  at  law,  is  not  void,  but  only 
voidable,  and  that  upon  clear  and  decisive  proof  that  such  attorney  at 
law  acted  without  any  authority  in  the  premises  for  the  party  (whom) 
he  represented. 

8.  No  warrant  of  attorney  being  required  by  the  laws  of  this  State  or  the 
practice  of  its  Courts  to  entitle  an  attorney  at  law  to  appear  for  a 
party  litigant,  the  strong  presumption  from  his  appearance  is  that  he 
was  authorized. 

Motion  to  set  aside  Confession  of  Judgment.  Decided  bv 
Judge  Speer.  Spalding  Superior  Court,  February  Term, 
1867. 

Charles  L.  Dupree  as  security,  and  Leonard  T.  Doyal  as 
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maker,  were  sued  by  plaintiff  in  error  in  said  Court  on  notes 
amoanting  to  $3,180.00.  Service  was  acknowledged  30th 
April,  1861,  by  "Doyal  &  Cook,  defendants'  attorneys/' 
and  at  November  Term,  1861,  judgment  was  confessed 
against  said  defendants  by  Doyal  &  Cook. 

At  November  Term,  1866,  Dupree  moved  to  set  aside 
the  said  judgment,  alleging  that  neither  Doyal  nor  Cook 
nor  Doyal  and  Cook  were  his  attome}r8  or  authorized  to 
act  for  him  as  aforesaid,  and  that  he  had  a  defence,  be- 
caase  said  note  was  usurious.  These  allegations  were 
denied,  and  for  that  and  because  Dupree  (as  was  con- 
tended] was  bound  anyhow  by  the  acts  of  said  attorneys, 
Dobbins  resisted  said  motion.  At  the  trial,  the  Court 
held  that  the  movant,  Dupree,  had  the  right  to  begin  and 
conclude  in  said  case,  and  attorneys  for  Dobbins  excepted. 
Attorneys  for  Dupree  read  in  evidence  to  the  jury  the  origi- 
nal petition,  with  the  entries  thereon,  as  aforesaid. 

They  then  examined  as  a  witness  said  L.  T.  Doyal,  who 
testified  that  he  was  in  the  army  when  the  acknowledgment 
and  confession  were  made,  that  they  were  in  the  hand-writing 
of  V.  C.  Cook ;  witness  had  told  Cook  to  acknowledge  ser- 
vice for  him  on  any  suit  which  might  be  brought  against 
him,  but  witness  had  no  authority  to  authorize  him  to  do  so 
for  Dupree,  and  was  not  Dupree's  attorney  in  this  case. 
Cook  was  a  young  lawyer,  having  no  visible  means,  utifa* 
miliar  with  the  rules  of  practice,  authorized  to  use  witness' 
name  in  the  firm,  though  witness  did  not  regard  it  as  a  part- 
nership except  to  that  extent. 

At  the  date  of  the  confession  witness  was  in  Virginia; 
there  was  a  statute  continuing  causes  when  counsel  was  in 
the  army.  Witness  knew  of  this  judgment  in  June  or  the 
Wl  of  1862 ;  Dupree  knew  in  February  or  March,  1866,  of 
this  execution,  (not  of  the  Neal  ji.  fa,)  The  lands  of 
Dupree  have  been  sold  the  last  time  long  enough  to  have 
niade  a  crop. 

Charles  L.  Dupbee,  in  his  own  behalf,  swore  that  he 
did  not  give  Cook  or  any  one  else  authority  to  make  said 
acknowledgment  or  said  confession ;  that  when  the  confession 
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was  taken  he  and  bis  family  were  sick,  and  one  of  his  chil- 
dren a  corpse  in  the  house;  that  he  never  knew  of  this 
judgment  till  March  (then)  last;  that  at  the  date  of  the 
judgment  he  had  a  good  property ;  that  Cook  has  nothing ; 
that  Cook  was  frequently  in  his  house,  familiar  with  him — 
had  written  some  deeds  for  him,  but  had  never  been  author- 
ized to  confess  judgm,ent  in  any  case  against  him ;  that  Sloan 
&  Oatman  never  sued  witness,  so  far  as  he  knew ;  that  Cook 
never  attended  to  his  business  for  him ;  the  case  of  Oatman 
is  still  unsettled — that  he  had  paid  part  of  the  money  on  it^ 
and  that  Doyal  &  Cook  were  not  employed  by  him  to  defend 
that  case. 

He  further  swore  that  Dobbins  said,  before  suit,  that  he 
wanted  Doyal  to  pay  him ;  Dobbins  never  said  to  witness 
that  it  was  best  that  suit  be  brought,  nor  did  witness  tell 
Dobbins  to  sue,  nor  did  Dobbins  tell  witness  he  was  going  to 
sue.  Witness  said,  in  1864,  I  told  Dobbins  I  was  secured 
by  a  mortgage  on  Doyal's  negroes.  Dobbins  told  me  he 
would  not  take  Confederate  money  now  (then). 

Movant  closed. 

Dobbins  swore  in  his  own  behalf:  I  saw  Dupree  before 
sueing,  and  told  him  I  thought  it  best  to  sue ;  that  I  did  not 
wish  to  sue  Doyal,  that  Doyal  was  in  debt.  At  last  Dupree 
said  it  was  best  to  sue.  The  note  belonged  to  some  orphans. 
I  told  Dupree  in  1863  I  would  take  Confederate  money ;  I 
refused  to  take  it  in  1864  or  1865.  I  knew  nothing  of 
Cook's  acknowledging  service;  how  much  of  the  note  is 
usury,  I  know  not — I  think  I  charged  him  sixteen  per  cent, 
for  the  money ;  I  think  the  interest  was  added  in  the  small 
note ;  I  think  I  took  sixteen  per  cent,  off  the  large  note* 

Doyal  was  in  the  war  when  I  spoke  to  Dupree  of  sueing; 
he  seemed  unwilling  to  be  sued — ^I  left  it  to  him,  and  told 
him  as  Doyal  was  in  the  war,  and  embarrassed,  it  was  beat 
for  him  (Dupree)  that  I  should  sue.  In  1863  I  told  him  I 
could  use  Confederate  money  in  settling  with  the  guardian. 

Dupree  was  re-introduced,  and  the  writ  in  Sloan  &  Oat- 
man case  was  handed  him.  He  admitted  then  that  he  wie 
served  in  said  case ;  he  stated  that  Doyal  was  in  Spalding 
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county  in  1860,  that  he  had  paid  one  hundred  dollars  on  the 
Sloan  &  Oatman  case  since  the  judgment,  that  he  knew 
nothing  of  any  defence  in  that  case,  and  that  he  never  gave 
Cook  authority  to  confess  judgment  in  that  case. 

A.  D.  If  UNNAULY  swore,  that  he  did  not  know  whether 
Dapree  was  at  the  Court  when  the  confession  was  taken. 
Sloan  &  Oatman's  case  was  defended,  and  Dupree  knew  of 
the  suit  Witness'  recollection  is,  that  at  one  time,  when 
said  (S.  &  O.)  case  was  pending,  Dupree  was  in  the  court- 
house and  Doyal  &  Cook  were  defending  him ;  don't  recol- 
lect when  it  was,  nor  how  long  the  case  was  pending,  but 
witness  feared  he  would  not  get  a  judgment. 

L.  T.  Doyal  re-introduced,  swore :  That  Cook  had  no 
aathority  to  represent  the  case  of  Sloan  &  Oatman.  Witness 
r^resented  Dupree,  and  plead  fitilure  of  oontaract.  Cook  had 
no  authority  to  represent  witness  in  any  litigation  in  which 
Doyal  &  Campbell  were  interested.  Dupree  frequently  con- 
Bolted  witness  while  he  and  Cook  were  partners.  Dupree 
and  Cook  were  intimate,  and  Cook  frequently  at  Dupree's 
hoose.  Cook  had  authority  to  acknowledge  service  for  me, 
(to  save  my  wife  from  mortification,)  but  no  authority  to  con- 
fess judgment. 

Attorneys  for  Dobbins  introduced  and  read  in  evidence  the 
Sloan  &  Oatman  case  aforesaid.  It  was  an  action  against 
Dupree,  as  trustee,  for  the  price  of  certain  marble  tomb- 
stones, brought  by  Nunnally  &  Dismuke,  as  plaintiff's  attor- 
neys, to  February  Term,  1860,  of  Spalding  Inferior  Court, 
which  had  been  personally  served  on  Dupree,  to  which 
Do^al  &  Campbell  had  plead,  and  on  which  a  confession  was 
made  at  February  Term,  1861,  signed  ^' Doyal  &  Oook, 
attorneys  for  defendants.^' 

They  also  read  the  answers  of  Vibgh.  C.  Cook  to  inter- 
rogatories, in  substance  as  follows :  During  1861  and  1862  I 
resided  in  Griffin,  Georgia,  and  was  practicing  law  with  L.  T» 
Doyal.  I  understood  that  I  was  to  represent  Doyal  in  all 
cases  in  which  he  was  concerned,  and  in  all  suits  that  might 
be  brought  against  hinK  During  those  years  Doyal  and 
myself  were  tiie  acting  attorneys  of  Dupree ;  I  knew  of  no 
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others.  I  do  not  distinctly  recollect  the  Dobbins  suit,  bnt  if 
I  acknowledged  service^  it  was  with  the  understanding  that  I 
was  authorized  to  do  so  by  Dupree.  I  never  acknowledged 
service  and  confessed  judgment  without  authority,  I  think ; 
if  I  did,  I  thought  I  had  authority.  I  don't  know  why 
Dobbins'  suit  was  brought. 

His  answers  to  the  cross-interrogatories  were  substantially 
as  follows :  I  have  no  distinct  recollection  about  the  Dobbins 
case ;  I  had  no  written  authority  to  acknowledge  or  confess 
for  Dupree.  I  understood  I  had  authority  to  acknowledge 
and  confess  for  Doyal  in  any  case  brought  against  him.  I 
don't  think  I  ever  acknowledged  service  for  any  one,  as  a 
favor,  without  authority,  and  don't  think  I  ever  saw  odier 
attorneys  do  so.  At  that  time,  Doyal  and  Dupree  each  had 
considerable  property,  I  don't  know  how  much,  but  I  don't 
know  what  were  their  liabilities.  ' 

After  the  evidence  had  closed  and  argument  was  had,  the 
Court  charged  the  jury,  among  other  things,  that  Dupree's 
mere  standing  by  after  knowledge  of  the  judgment,  and 
taking  no  steps  to  set  it  aside  for  a  few  months,  was  not  such 
an  acquiescence  or  ratification  as  would  bind  him. 

The  Court  was  requested  to  charge  that  if  the  attorney 
acted  without  authority  in  acknowledging  service  and  con- 
fessing judgment  for  the  defendant,  then  the  judgment  would 
be  sustained  in  law,  but  the  defendant  would  be  let  in  to 
make  any  legal  defence  he  might  have,  and  the  Court  would 
op^n  the  case  for  that  purpose  and  stay  all  proceedings. 

The  Court  refused  so  to  charge,  but  charged  the  jury  that 
if  they  believed  from  the  evidence  that  neither  Doyal  nor 
Cook  were  authorized  by  Dupree  to  acknowledge  service  and 
confess  judgment  for  him  in  this  case,  then  they  must  find 
that  the  judgment  is  void. 

The  verdict  was :  "  We,  the  jury,  find  for  Charles  L.  Du- 
pree, and  set  aside  the  judgment  as  void." 

A  new  trial  was  moved  for,  upon  the  grounds — 

1st.  Because  the  verdict  was  contrary  to  the  evidence  and 
the  weight  of  the  evidence  and  to  the  charge  of  the  Court 
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2d.  Because  the  Court  erred  in  charging  as  aforesaid  as  to 
soqniescence  or  ratification.   • 

3d.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested. 

4th.  Because  the  Court  erred  in  charging  that  if  the  jury 
believed  neither  Doyal  nor  Cook  was  authorized  to  make  the 
confession,  the  judgment  must  be  set  aside ;  and, 

5th.  Because  the  Court  erred  in  holding  that  attorneys  for 
Dobbins  had  not  the  right  to  begin  and  conclude  the  argu- 
ment. 

The  motion  was  overruled  by  the  Court,  and  this  is  assigned 
as  error. 

BoYNTox  &  DisHUKE,  Q.  A.  Alfobd,  Wm.  DotraHEBTTi 
attorneys  for  plaintiff  in  error. 

P££PLES  &  Stewart,  attorneys  for  defendant  in  error. 

Harris,  J. 

A  question  of  practice  under  the  rules  of  the  Superior 
CoortB  is  made  by  the  bill  of  exceptions,  which  we  do  not 
find  it  necessaiy  to  decide  now.  Of  this  question  so  made, 
that  is  as  to  which  party  in  this  case  belonged  the  right  to 
open  and  conclude  the  argument,  it  may  not  be  inappropriate, 
however,  to  say  that  it  could  only  have  arisen  in  this  case 
from  the  form  pursued  by  the  petitioner  below,  in  calling  on 
the  other  party  to  show  eatue  why  the  judgment  in  fitvor  of 
that  party  against  the  petitioner  should  not  be  vacated  and 
m  aside  for  want  of  l^al  service,  eta  If  strict  rule  had 
been  adhered  to,  it  would  have  been  difficult  to  deny  to  the 
partjr  called  on  to  show  cause  the  opening  and  conclusion, 
indeed  from  responding  to  the  call ;  but  looking  to  the  end 
flonght  to  be  attained,  and  thinking  that  the  proceeding  to 
aooomplish  the  purpose  of  petitioner  should  have  been  a 
ample  motion  setting  forth  the  groands  upon  which  the 
Conrt  was  asked  to  vacate  the  judgment,  accompanied  by 
notice  in  writing  thereof  to  the  opposite  party,  it  is  believed 
that  as  to  the  right  of  the  movant,  on  a  motion  so  fnuDMl 
8 
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and  addressed  to  the"  Court,  that  there  oould  not  have  been  a 
doubt  that  the  onvs  was  on  him,  to  open  and  conclude.  If 
this  question  should  again  arise,  we  will  then  consider  it 
carefully,  and  by  a  decision  endeavor  to  settle  a  matter  made 
embarrassing  most  always  by  the  form  adopted. 

1.  The  verdict  on  the  issue  made  upon  the  petition  of 
Dupree  is  alleged  to  be  contrary  to  and  against  the  weight  of 
evidence.  We  are  of  that  opinion.  There  is  no  testimony 
positive  or  circumstantial  denying  the  authority  of  Cook,  the 
attorney  at  law,  to  acknowledge  service  of  the  declaration 
against  Doyal  principal  and  Dupree  security  for  Dupree,  or 
to  confess  judgment  for  him,  except  the  testimony  of  Dupree 
himself.  Nor  can  we  infer  from  any  fact  in  the  case -the 
slightest  thing  corroborative  of  his  denial  of  having  given 
authority  to  Cook  to  represent  him. 

The  testimony  of  Dupree  as  to  occurrences  before  suit 
brought,  is  contradicted  by  Dobbins,  who  seems  to  have  no 
personal  interest  in  the  judgment,  (it  being  founded  on  a  note 
due  to  some  orphans,)  and  whose  credibility,  therefore,  cannot 
be  affected  by  interest. 

As  to  the  authority  to  acknowledge  service  of  the  writ  and 
to  confess  judgment,  Cook  asserts  that  during  the  years  1861 
and  1862  (it  was  in  April,  1861,  service  was  acknowledged, 
and  judgment  confessed  in  November,  1862),  Doyal  &  Ox>k 
were  the  sole  attorneys  at  law  of  Dupree — ^that  the  acknow- 
ledgment of  service  by  him  was  with  the  understanding  that 
he  was  authorized  to  make  it  by  Dupree ;  that  he  never  ac- 
knowledged service  or  confessed  judgment,  he  thinks,  without 
authority ;  does  not  think  that  he  ever  acknowledged  service 
for  any  one  as  a  favor  without  authority,  and  don't  think  he 
ever  saw  other  attorneys  do  so.  Now  this  is  fully  as  definite 
as  the  testimony  of  Dupree,  but  when  taken  in  connexion 
with  Dobbias',  as  also  the  suit  in  the  case  of  Sloan  and  Oat- 
man,  which  was  vigorously  defended  according  to  Colonel 
Nunnally's  recollection,  and  confession  of  judgment  by  Doyal 
&  Cook  in  that  case  during  the  February  term  just  before 
the  acknowledgment  of  service  of  the  writ  in  fiivor  of  Dob- 
bins :  it  is  difficult,  indeed  impossible,  to  avoid  a  strong  oon- 
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Tieiion  that  Oook  had  authority  to  acknowledge  service  for 
Dopree,  as  he  clearly  had  for  Doyal,  his  partner,  absent  in 
military  service.  Dnpree,  secured  by  mortgage  ^m  Doyal, 
WB8  probably  in  consequence  thereof  careless ;  the  testimony 
sIiowB  his  memory  to  be  at  &ult  in  several  particulars,  which 
detract  from  his  weight  and  adds  force  to  the  representations 
of  Cook.  Nor  is  the  fact  that  Doyal,  the  principal  debtor — 
and  in  the  army,  too— knewjof  this  judgment  some  time  in 
1862,  whilst  Dnpree,  at  home  in  the  country,  does  not  hear 
of  it  until  February,  1866,  without  significance.  It  seems 
psanng  strange  that  a  security  with  a  mortgage  on  negroes, 
his  principal  being  embarrassed  in  his  circumstances,  should 
sit  -still,  not  a  word  uttered  by  him,  not  an  enquiry  made  as 
to  the  note  on  which  he  was  a  security,  and  the  n^roes  made 
free  as  early  as  May,  1865,  and  he  hears  nothing  of  the  judg- 
ment against  him  till  February,  1866.  .  We  find  nothing  in 
the  fiicts  contained  in  the  record,  nor  do  we  see  the  slightest 
thing  in  the  conduct  of  Dupree  to  entitle  him  to  have  ihe 
judgment  against  him  set  aside  as  void. 

2.  A  more  dangerous  doctrine  to  the  interests  of  sodefy 
we  cannot  well  conceive  than  that  insisted  on,  viz :  that  a 
judgment  r^ularly  entered  up,  upon  an  acknowledgment  of 
service  of  the  writ  and  confession  by  an  attorney  at  law,  can 
be  set  aside  and  declared  void  upon  the  mere  unsupported 
testimony  of  the  party  against  whom  the  judgment  is  ren- 
dered. 

Judgments  thus  rendered,  and  which  have  gone  to  record, 
shoiild  not  be  vacated  but  upon  the  cleared  and  mod  deeiaive 
procf  that  an  attorney  at  law  acted  without  any  authority 
whatever  in  the  case  from  the  party  he  represented. 

3.  Again,  there  is  another  view,  which  has  had  great  in^ 
flaenoe  in  conducting  us  to  the  conclusions  we  have  arrived. 
It  is  a  well  known  fact,  that  for  forty  years  piast,  neither  the 
laws  of  the  State  nor  the  rules  of  Court  required  what  was 
previously  customary — ^the  production  and  filing  in  the 
Clerk's  oflSce  of  a  written  warrant  or  authority  to  an  attorney 
at  law,  to  enable  him  to  appear  and  represent  a  party  litigant 
From  this  alteration  in  practice,  the  Courts  have  necessarilT 
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acted  upon  the  presumption  that  every  attorney  at  law  rep- 
resenting a  party  was  duly  authorized;  and  this  presumption 
derives  great  strength  from  the  statutory  provision  for  the 
punishment  of  any  one  representing  him  as  an  attorney  at 
law  in  the  course  of  a  suit  or  proceeding  in  Court,  whereby 
the  party  so  represented  suffered  loss  or  injury,  when  such 
attorney  at  law  was  not  authorized. 

Besides  this  criminal  liability,  there  exists  a  civil  liability 
to  damages  against  any  unauthorized  attorney  at  law  for  any 
loss  or  injury  occasioned  by  his  representation  of  a  person 
who  gave  him  no  authority.  By  the  Code,  another  safe- 
guard has  been  provided  for  parties  litigant :  that  is,  by  pun* 
ishing  as  for  a  contempt  the  attorney  at  law  who  represents  a 
party  without  authority,  in  a  fine  not  less  than  $600.00. 

In  awarding  a  new  trial,  it  seems  but  just  and  equitable 
that  Mr.  Dobbins  should  remit  in  writing  on  the  judgment 
and  execution  the  full  amount  of  usurious  interest  which  he 
admits  in  his  testimony  infects  the  note  or  notes  on  which 
thb  judgment  is  founded;  that  is  to  say>  all  interest  over 
and  above  seven  per  cent. 

Judgment  reversed  and  new  trial  ordered. 
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Jesse  Lowe,  Robert  B.  Camp  et  dL  plaintiffe  in  error,  vs. 
BoBEBT  Craig,  defendant. 

Jbssb  Lowe,  Jambs  Garmany,  et  al,,  plainti&  in  error, 
w.  George  W.  F.  Craig,  defendant. 

Note.  Warneb,  0.  J.,  did  not  preside  in  this  case. 

PkiBtil&  in  error  and  others  purchased  from  Craig  a  Jl.  fa.  against  the 
LawrenceTiUe  Mannfactaring  Company,  in  which  they  were  stockhold- 
ersj  and  gave  therefor  their  joint  note.  One  of  the  makers  of  the  note 
bj  importaning  Craig,  procured  the  substitution  of  another  promisor  in 
his  place.  Suit  was  brought  on  the  note,  and  the  plea  was  non  estfac 
ten,  (by  reason  of  the  alteration.)  Equity  will,  under  these  circumstan- 
ces, compel  the  withdrawal  of  that  defense  or  the  payment  on  the 
note,  of  so  much  of  the  proceeds  or  money  collected  by  defendants  on 
the^./a.  by  the  sale  of  said  Company*  s  property,  as  will,  together 
with  what  plaintiff  (Craig)  had  otherwise  collected,  pay  off  the  note. 

Debt.  Recovery  on  original  consideration  of  altered  notes. 
Tried  before  Judge  Hutchins.  Gwinnett  Saperior  Court. 
September  Term,  1866. 

By  consent  of  counsel  these  two  cases  were  consolidated 
and  argued  together.  They  are  reported  as  if  they  had  been 
tried  together  in  the  Court  below. 

Robert  Craig  was  the  owner  of  a  jS./a.  in  his  favor  against 
the  La\rrenceville  Manu&cturing  Company,  (a  corporation,) 
on  which  there  was  due,  on  the  4th  November,  1856, 
$3,109  89  J ;  and  George  W.  F.  Craig  was  the  owner  of  a 
ji.f(L  in  his  &vor  against  said  Company,  on  which  there  was 
due  at  said  date,  $1,661  09. 

They  were  about  proceeding  to  make  their  money  out  of 
the  effects  of  said  Company,  which  were  ample  for  that  pur- 
pose. 

Jesse  Lowe,  James  Garmany,  Richard  Whitworth,  John 
Bankston,  Robert  B.  Camp,  Merit  Camp,  R.  D.  Winn,  John 
T.  Smith,  John  Mills  and  James  P.  Simmons,  who  were 
stockholders  in  said  Company,  in  order  to  prevent  a  sale  of 
said  eflfecte,  took  to  themselves  transfers  of  Baidfi.faSf  and  in 
omsideration  thereof,  delivered  to  said  plaintifis  mfi.fa.  re&* 
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pectivelj,  their  joint  promissory  notes  for  the  said  amounts 
due  them  respectively.  The  notes  were  dated  the  day  afore- 
said, payable  to  said  Robert  Craig  and  George  W.  F.  Craig 
respectively,  or  bearer,  and  due  the  26th  December,  1867, 
with  interest  from  date.  Afterwards  R.  D.  Winn  sold  his 
stock  in  said  corporation  to  H.  R.  Williams,  and  Williams 
agreed  to  take  Winn's  place  on  said  notes.  The  said  payees 
suffered  said  Winn  to  erase  his  name,  and  said  Williams  to 
sign  his  to  each  of  said  notes. 

In  February,  1868,  said  payees,  each  in  his  own  name, 
sued  on  his  note,  all  of  said  parties  except  said  Winn,  (and 
said  Whitworth,  who  was  alleged  to  be  dead.)  The  notes 
were  declared  on  as  altered  as  aforesaid. 

The  defendants  (except  Williams)  plead  the  general  issue, 
and  that  they  were  all  released  by  reason  of  the  release  of  said 
Winn,  and  also  plead  a  special  non  est  factum  founded  upon 
said  alteration.  This  plea  was  verified  by  John  Bankston, 
John  T.  Smith,  Jesse  Lowe,  Merit  Camp  and  Robert  B. 
Camp  only. 

Plaintiffs  amended  their  declarations  as  follows : — Robert 
Craig  set*  out  the  said  agreement  and  transfer  of  his  fi.  fa.t 
and  averred  that  said  defendants  agreed  to  pay  him  therefor 
(3,109  89.  George  W.  F.  Craig  set  out  his  transfer,  averred 
that  said  defendants  had  collected  on  his  said ^. /a.,  $710  12' 
to  his  use,  and  therefore  owed  him  that  sum. 

The  cases  were  carried  to  the  appeal  by  consent. 

Pending  the  appeal,  each  of  said  plainti£&  filed  his  bill  in 
equity  against  said  defendants,  charging  that  the  foregoing 
facts  were  true ;  that  said  Williams  and  said  Company  had 
each  become  insolvent  since  said  Williams  signed  said  notes ; 
that  said  other  defendants  knew  that  said  alterations  in  said 
notes  were  about  to  be  made  and  urged  no  objection  thereto, 
consented  to  it  at  the  time,  and  after  the  alterations  were 
made,  acquiesced  in  the  same;  and  that  they  subsequently  rat- 
ified it  by  taking  their  portion  of  money  arising  from  the  sale 
of  the  effects  of  said  Company,  sold  under  other  fi,  fas,  and 
applying  it  to  the  payment  in  part,  of  said  transferred  fi 
fas.  George  W.  F.^  charging  that  said  defendants  so  ooUected 
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on  the  fi.  fa,  which  he  had  transferred,  $1,000.00,  or  other 
Urge  sum ;  and  Robert  Craig  charging  that  thej  so  collected 
on  the  JL  fa,  transferred  hy  him,  $2,000.00,  or  other  large 
snm. 

The  said  complainants  further  charged,  that  said  Williams 
had,  on  the  8th  February,  1858,  given  to  each  of  them  a 
mortgage  on  his  (Williams')  individual  property,  to  secure 
the  payment  of  said  notes;  that  said  mortgages  had  been 
duly  foreclosed,  the  mortgaged  property  sold  under  the  mort- 
gage JL  faSf  and  the  proceeds,  $3,461.00,  had  been  paid  to 
said  plaintiffs  pro  raiUy — said  Robert  getting  $2,255.80,  and 
said  George  W.  F.  Craig  getting  the  balance;  and  thus  Wil- 
liams had  been  compelled  to  pay  more  than  his  share  of  said 
notes. 

The  bills  prayed  discovery  etc.,  and,  lest  said  cases  should 
be  lost  by  the  strict  rules  of  the  common  law,  they  prayed 
diat  the  same  be  restrained,  that  defendants  answer  said  bills, 
and  have  these  matters  fully  settled  aocording  to  equity. 

Demurrers  were  filed,  the  ground  being  that  plaintiffs  had 
redress  at  common  law ;  but  no  ruling  seems  to  have  been 
had  thereon.  It  was  agreed  between  the  parties  that  James 
P.  Simmons  should  npt  answer  the  bills,  but  that  either  party 
might  examine  him  as  a  witness. 

The  other  defendants  answered.  They  denied  having 
known  that  said  alterations  were  about  to  be  made,  denied 
having  known  or  consented  to  them  at  the  time,  or  having 
acquiesced  in  or  ratified  them.  They  admitted  all  the  other 
facts  alleged  in  the  bills,  except  the  charge  as  to  their  having 
received  money  on  said  transferred  fi.  fas.  As  to  that,  they 
said  that  they  did  not  attempt  to  enforce  said  fi,  fas,  but  were 
informed  and  believed  that  James  P.  Simmons,  after  the  Com- 
pany's effects  had  been  sold  by  the  sheriff  on  other  ^.  fas,  by 
virtae  of  an  order  for  distribution  of  the  proceeds,  received 
$1,317.28  thereof^  and  that  said  Simmons  with  their  approval, 
paid  out  on  notes  held  by  Alfred  Williams  and  William  Nes- 
bit  on  the  same  parties,  (except  that  said  Winn  did  not  sign 
said  Williams'  note,)  all  of  said  money,  except  the  part  there- 
of claimed  by  said  Hiram  R.  Williams,  for  which  Simmons. 
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was  garnisheed  by  other  creditors  of  said  Williams.  They, 
by  way  of  cross  bill^  set  up  that  said  complainants  had  re- 
ceived money  and  securities  from  which  money  had  been  or 
would  be  collected,  and  prayed  for  a  discovery  of  the  same, 
and  that  said  sums  be  credited  on  said  complainants'  said 
notes.    They  prayed  judgment  for  costs. 

Geoboe  W.  F.  Cbaiq  to  said  cross  bill  answered,  that  on 
1st  February,  1858,  he  received  on  his  said  mortgage  fi.  fa., 
$1,205.58,  and  that  in  September,  1858,  said  James  P.  Sim- 
mons bound  himself  to  pay  him  '^one-eighth  part  of  the  note 
sued  on,  whether  the  case  shall  result  for  plaintiff  or  defend- 
ants;''  that  Simmons  had  paid  nothing  on  said  bond,  and 
that  he  had  no  other  money,  nor  securities  on  which  money 
was  collectable,  connected  with  said  transaction. 

BoBEBT  Cbaig  made  the  same  answer,  except  that  the 
amount  received  by  him  was  $2,250.80,  as  aforesaid. 

R.  B.  Camp,  John  T.  Smith  and  James  Garmany  having 
died  and  sei.  fa,  having  been  served  upon  the  legal  represen- 
tatives of  each,  an  order  was  taken  in  the  case  of  Robert 
Craig,  at  March  Term,  1866,  making  Merit  Camp,  as  admin- 
istrator of  II.  B.  Camp,  and  William  B.^  Smith,  as  adminis- 
trator of  John  T.  Smith,  parties  defendant;  and  at  September 
Term,  1866,  they  (and  also  Mary  C.  Germany,  as  adminis- 
tratrix of  James  Garmany,)  were  made  parties  defendant  in 
the  case  of  George  W.  F.  Craig. 

At  September  Term,  1866,  the  common  law  cases  and  the 
equity  cases  were  submitted  to  the  jury  together. 

Before  going  to  trial,  counsel  for  the  defendant  objected  to 
trying  said  cases  without  the  legal  representative  of  James 
Garmany  being  made  a  party.  The  Court  overruled  this 
objection.  The  pleadings  being  read,  said  plaintiffs  offered 
as  evidence  their  said  promissory  notes.  Their  introduction 
was  objected  to  because  of  sdd  alteration  and  erasure.  The 
Court  overruled  the  objection,  and  the  notes  were  read  to  the 
jury.  Attorneys  for  George  W.  F.  Craig  read  in  evidence 
an  order  of  the  Inferior  Court,  passed  16th  December,  1857 
ordering  the  Sheriff  to  distribute  pro  rcUa  between  certain 
JL  fas,,  (including  said  transferred  fiJfaa.,)  the  money  raised 
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oatL  JL  fcL  of  Wiley  W.  Webb  vs.  Lawrenoeville  Manufac- 
taring  Company^  and  read  in  evidence  the  original  ^. /a. 
of  George  W.  F.  Craig  against  said  Lawrenoeville  Manufac- 
turing Company,  for  $1,575.44  principal^  $64.33  interest,  and 
$^.00  cost,  judgment  16th  September,  1856,  with  a  transfer 
firom  the  plaintiff  to  said  defendants  (in  this  action)  dated  4th 
March,  1856. 

They  then  swore  Richabd  D.  Winn,  who  testified  all  the 
filets  aforesaid  as  to  the  alteration  and  erasure  and  transfer  of 
the  ji  fa. ;  that  Williams  was  at  that  time  (of  erasure,  etc.,) 
worth  as  much  as  was  witness^  if  not  more ;  that  in  making 
said  alteration  he  did  not,  nor  did  Craig  or  Williams,  so  far 
as  he  knew,  intend  fraud  against  any  one. 

On  cross-examination,  he  stated  that  none  of  the  other 
makers  of  the  note  were  presient  at  the  alteration,  nor  had 
any  knowledge  that  it  was  contemplated,  so  far  as  he  knew ; 
nor  was  any  of  them  guilty  of  fraud  within  his  knowledge 
or  belief;  that  it  is  generally  believed  that  H.  B.  Williams 
is  insolvent ;  that  the  note  was  given  for  the  fi.  fa.  and  in 
payment  for  it,  and  the  fi.  fa.  was  controlled  (to  them)  with- 
out recourse,  but  nothing  was  said  between  the  parties  about 
the  note  being  received  in  payment  or  otherwise. 

Here  complainant  George  W.  F.  Craig  closed. 

BOBERT  GRAIG's  CASE  BESUMED. 

Robert  Qraig's  attorneys  also  examined  said  Winn,  who 
testified  as  in  the  other  case,  and  also  said  that  he  and  com- 
plainant and  Williams  went  to  James  P.  Simmons'  office  to 
arrange  the  papers,  (after  the  agreement  for  alteration  was 
made,)  and  the  erasure  was  then  made^  and  Williams  then 
signed  the  notes,  and  witness  transferred  his  interest  in  the 
fi.  /».  to  Williams.  Simmons  was  not  sitting  in  the  office, 
bat  witness  thinks  he  passed  through  it.  while  they  were 
there.  Witness  asked  Simmons  to  write  said  transfer,  which 
he  declined  doing,  seeming  to  be  in  a  hurry.  Witness  does 
not  know  whether  Simmons  knew  what  was  going  on,  nor 
whether  any  of  the  other  defendants  knew  that  it  was  to  be 
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done.  There  were  about  forty  stockholders  in  said  company 
when  the  note  was  made. 

Hiram  R.  Williams  was  then  offered  as  a  witness,  and 
objected  to  bj  defendants  on  account  of  interest. 

The  objection  was  overruled.  He  testified  substantially 
the  same  as  Winn  had  testified,  and  that  he  never  said  any- 
thing to  defendants  about  the  alteration  before  it  was  made ; 
and  if  he  did  say  anything  to  them  about  it,  it  was  afler  the 
sale  of  the  property,  and  that  he  got  none  of  the  money 
raised  on  the  JL  fa. 

They  then  examined  James  P.  Simmons,  who  testified  that 
he  was  not  present  when  the  note  was  altered,  that  Winn  had 
told  him  of  his  arrangement  with  Williams,  and  he  told 
Winn  that  such  alteration  would  avoid  the  note,  and  refused 
to  consent  to  it.  Witness  seeing  Winn  and  Williams  coming 
to  his  office,  left,  because  suspecting  their  object,  ^^  he  did  not 
want  to  offend  Winn  by  objecting  to  it,  nor  did  he  wish  to 
increase  his  liability  by  consenting  to  it."  Winn  asked  him 
to  write  the  transfer,  and  he  refused.  Witness  thinks  that 
none  of  the  makers  of  the  note  knew  of  the  alteration  at  the 
time,  but  he  believes  that  all  knew  it  before  the  distribution 
of  the  money  under  the  order  aforesaid.  The  amount  re- 
ceived on  the  fi.  fa,  given  for  this  note  was  $1,317.28,  and 
was  paid  out  except  as  before  stated  (in  the  answer)  to  other 
notes  given  for  other  fi,  fas,  against  the  company :  that  after 
witness  knew  of  the  alteration,  he  told  plaintiff  he  might 
have  trouble  with  it  and  had  better  arrange  it,  that  he  had 
given  his  obligation  for  one-eighth,  (claiming  no  advan- 
tage.) He  thought  this  his  duty — but  the  other  defendants 
were  under  no  such  obligations,  and  he  now  had  no  interest 
in  this  suit.  Garmany  failed  with  the  company,  and  died 
insolvent. 

They  then  introduced  the  original  fi,  fa.  in  favor  of  Robert 
Craig  vs.  Lawrenoeville  Manufacturing  Company,  for  prin- 
cipal $2,678.31  f,  interest  $499.23,  cost  $6.00,  judgment 
15th  September,  1856,  with  the  transfer  as  aforesaid  on  4th 
March,  1856. 

The  plaintiffs  closed. 
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The  defendants  introduced  no  evidence  in  either  case. 

After  argament,  the  Court  charged  the  jurj,  among  other 
things,  substantially  as  follows :  If  you  believe  from  the  evi- 
dence that  the  plaintiils,  without  the  knowledge  or  consent  of 
defendants,  altered  the  notes,  by  erasing  the  name  of  Winn 
and  allowing  Williams  to  sign  in  his  stead,  with  intent  to 
injure  or  defraud  the  defendants,  then  plaintiffs  cannot  re- 
cover either  on  the  notes  or  original  considerations,  at  law  or 
in  equity,  both  being  extinguished  by  plaintiffs'  unlawful  acts. 
But  if  vou  believe  from  the  evidence  that  the  alteration  was 
made  with  no  intention  to  defraud  or  injure  the  defendants, 
was  an  honest  mistake  of  law  and  facts  and  did  not  injure 
the  defendants,  while  the  note  is  admitted  to  be  void,  the 
phuntifis  would  be  entitled  to  recover  on  the  original  consid- 
erations: provided,  the  evidence  warrants  such  recovery. 
The  Court  read  to  the  jury  Section  2793  of  the  Code  of 
Georgia. 

The  jury  found  a  verdict  for  $1,341.48  principal,  with  in- 
terest from  the  1st  February,  1859,  and  costs  of  suit,  for 
Kobert  Craig,  and  a  verdict  for  $710.12,  with  interest  from 
17th  December,  1859,  and  costs  of  suit,  for  George  W.  F. 
Craig. 

Defendants  moved  for  new  trial  on  the  following  grounds : 

Because  the  Court  erred,  1st.  In  permitting  the  cases  to  be 
tried  without  making  the  l^al  representative  of  James  Gar- 
many  a  party. 

2d.  In  allowing  the  notes  read  to  the  jury. 

3d.  In  admitting  the  evidence  of  H.  R.  Williams. 

4th.  In  reading  to  the  jury  Section  2793  of  the  Code, 
without  explaining  to  them  that  the  notes,  having  been 
altered  by  plaintiffs  by  the  release  of  one  of  the  makers  and 
the  addition  of  another  party,  if  done  without  the  consent  of 
the  other  joint  makers  to  it,  were  thereby  rendered  void,  and 
therefore  the  contract  is  not  "capable  of  execution." 

Sth.  Because  the  verdict  is  contrary  to  the  law,  to  the  evi- 
dence and  the  charge  of  the  Court  as  given,  and  without 
evidence  to  support  it  in  this,  that  the  release  of  Winn  and 
addition  of  Williams  rendered  the  note  void,  and  released  the 
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other  makers,  because  the  notes  having  been  given  in  lieu  of 
and  in  payment  for  the  fi.  fas,,  and  so  altered  without  con- 
sent of  defendants,  plaintiffs  cannot  recover  the  original 
consideration  paid  for  the  notes,  because  a  Court  of  Equity^ 
in  the  absence  of  fraud  on  the  part  of  these  defendants,  can- 
not give  these  plaintiff  any  relief  from  the  legal  effect  of 
said  release,  because  under  the  verdicts  plaintiffs  have  re- 
covered and  will  receive  a  large  amount  more  than  is  due  on 
the  notes  sued  on,  (even  if  the  notes  are  good  and  valid,)  and 
because  the  jury  did  not  find,  decree  and  settle  the  equities 
of  the  several  parties  before  the  Court,  as  should  have  been 
done. 

The  Judge  certifies  that  plaintiff  admitted  that  the  notes 
were  void,  and  offered  to,  and  he  thinks  did,  release  any  excess 
over  the  true  amounts  due. 

The  mbtion  for  new  trial  was  overruled. 

The  bill  of  exceptions  assigns  for  error  the  overruling  of 
said  motion,  reiterating  each  of  the  grounds  taken  therein. 

Simmons  &  Winn,  J.  N.  Glenn,  attorneys  and  solicitors 
for  plaintiffs  in  error. 

Wm.  H.  Hull,  T.  M.  Peeples,  Georqe  Hillyer,  N. 
L.  HUTCHINS,  Jr.,  attorneys  and  solicitors  for  defendants. 

Habbis,  J. 

Many  points  appear  to  have  been  raised  and  decided  in 
the  Court  below.  We  deem  it  unnecessary  to  consider  any- 
thing, as  the  matters  in  controversy  were  at  length  drawn 
into  a  Court  of  Equity,  but  the  ground  upon  which  so  mani- 
festly the  cases  should  be  decided  in  that  forum.  The  record 
discloses  the  fact  that  plaintifis  in  error  and  another  pur- 
chased of  the  Craigs  their  executions  against  the  Lawrence- 
ville  Manu&cturing  Company,  the  plaintiffs  being  stock- 
holders, and  gave  their  joint  notes  for  the  respective  purchases. 
Afterwards,  one  of  the  stockholders  and  makers  of  said  notes 
(Winn,)  prevailed  on  the  Craigs  by  importunity  to  allow  him 
(Winn)  to  substitute  in  bis  place  on  the  notes  another  promis- 
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sor,  and  Williams  was  thus  substituted.  When  the  notes 
became  due,  the  Craigs  commenced  suit — the  plaintiffs  were 
met  by  pleas  of  turn  est  factum  filed  by  said  stockholders,  the 
pleas  alleging  the  alteration  of  the  notes  by  the  erasure  of 
the  name  of  Winn  and  substitution  of  Williams,  as  a  bar  to 
plaintiff'  recovery.  The  cases  having  been  placed  on  the 
appeal,  the  Craigs  filed  their  bill  for  discovery  and  relief,  in 
which  the  whole  transactions  were  set  forth,  and  in  which 
thejr  prayed  that  the  defendants  below  be  decreed  either  to 
withdraw  their  pleas  of  non  eat  factum^  or  that  they  should 
pay  over  to  plaintiffs,  to  be  credited  on  the  notes  sued  on,  so 
fflocb  of  the  proceeds  or  money  collected  or  received  by  the 
stockholders  on  the  executions  which  they  had  purchased  and 
which  had  been  raised  from  the  sale  of  the  property  of  the 
Mannfactur-ing  Company,  as  with  the  amounts  the  Craigs  had 
collected  om  their  mortgage  fi,  fas,  against  Williams,  would, 
togedier,  paj  off  and  extinguish  the  notes  sued  on.  These  bills 
were  rightly  instituted ;  and,  especially  as  it  is  by  no  means 
sare  whether  the  complainants  could  have  had  full  relief  at 
law,  notwithstanding  the  almost  entire  obliteration  under  our 
Code  of  the  functions  and  powers  of  Courts  of  Law  and 
Equity  as  separate  jurisdictions.  The  equity  of  the  Craigs 
to  the  relief  prayed  is  so  clear,  that  the  surprise  is  that  for  a 
moment  it  should  have  been  resisted. 

Judgment  affirmed. 
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Benjamin  Mordecai,  plaintiff  in  error,  vs.  Jakes  Stew- 
art, defendant  in  error. 

NoTS.    Warner,. C.  J.  did  not  preside  in  this  case. 

Where  parties  made  an  agreement  by  which  one  pays  and  the  other  re- 
ceives a  certain  amount,  which  is  entered  as  a  credit  on  a  promissory 
note,  the  note  is  extinguished  pro  tantoj  and  the  remainder  due  upon 
the  note,  stands  unaffected  by  the  entry  of  the  credit.  The  amount 
thus  credited  cannot  be  enlarged,  in  the  absence  of  any  agreement  of 
the  parties  so  as  to  extinguish  a  greater  nominal  amount  of  the  note 
than  the  amount  named  in  the  credit. 

Foreclosure  of  Mortgage.  Scaling  ordinance.  Motion  to 
dismiss  Bill  of  exceptions.  Tried  before  Judge  Vason.  Sum- 
ter Superior  Court.     December  adjourned  Term,  1866. 

Benjamin  Mordecai  filed  his  petition  against  James 
Stewart  for  a  foreclosure  of  a  mortgage,  which  was  a  con- 
ditional conveyance  of  certain  lots  in  Americus  in  said  county, 
and  given  only  to  secure  the  payment  of  a  certain  promissory 
note  for  $44,000,  dated  8th  January,  1863,  and  due  twelve 
months  after  its  date,  with  interest  from  date,  made  by  said 
Stewart,  payable  to  the  order  of  A.  S.  Cutts,  and  endorsed 
by  Cutts  to  plaintiff. 

The  rule  nisi  was  issued  and  duly  served.  At  October  ad- 
journed term,  1866,  defendant  by  his  attorneys  H.  K.  McCay 
and  W.  A.  Hawkins,  plead  that  this  was  a  contract  within 
the  (scaling)  ordinance,  and  prayed  a  verdict  aocQrdingly. 

At  said  term  the  case  came  on  to  be  tried. 

Plaintiff  moved  to  continue  the  case  upon  the  following 
showing  by  James  J.  Scarborough,  one  of  his  attorneys.  He 
stated  that  at  the  regular  October  term,  1866,  the  case  was 
called  by  Judge  Speer  then  presiding;  that  not  knowing 
there  was  any  defence,  he  took  a  rule  absolute  for  foreclosure, 
and  Judge  Speer  struck  the  case  from  the  docket;  afterwards 
and  during  the  term,  H.  K.  McCay,  Esq.,  an  attorney  of  the 
Court,  announced  that  W.  A.  Hawkins,  who  was  absent  from 
the  Court  by  leave  of  the  Court,  had  been  employed  as  attor- 
ney for  the  defence;  said  rule  absolute  not  having  been 
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spread  upon  the  minutes,  plaintiff's  attorney  withdrew  the 
order  absolute;  he  had  not  been  notified  that  there  was  any 
defence  to  said  case,  and  had  not  prepared  his  case  for  trialy 
as  he  had  considered  the  case  had  been  continued  for  the 
t^nn ;  that  the  plaintiff  lived  in  Charleston,  South  Carolina, 
and  they  were  not  ready  for  trial,  because  they  needed  plain- 
tiff th^e* 

The  Court  refused  to  continue  the  case,  and  plaintiff  ex- 
oepted  and  assigns  said  refusal  as  error. 

A  jury  having  been  empaneled,  the  plaintiff  read  in  evi- 
dence his  said  mortgage  and  note.  The  note  bad  endorsed 
on  it,  a  credit  of  $15,325,  dated  17th  March,  1866. 

Plaintiff"  closed. 

The  defendant  offered  in  evidence  the  following  letter. 
Plaintiff's  attorneys  admitted  that  it  was  written  by  plaintiff, 
but  objected  to  its  being  read.  The  Court  overruled  the  ob- 
jection. 

Bakk  op  the  State  of  South  Carolina, 

Oolumbia,  December,  1862. 
A.  S.  CuTTS,  Esq.,  Americus,  Ga., 

Dear  5tr  .* — Your  favor  of  16th  inst.  received.  I  will  ac- 
cept the  proposition  made  me,  viz:  that  Mr.  Stewart  will 
give  me  a  mortgage  upon  the  property  proposed,  provided  it 
is  worth  the  amount  he  proposes  to  secure  me  for,  and  that  it 
is  covered  by  insurance  and  said  policy  assigned.  Should  I 
have  occasion  to  sell  property  to  reimburse  myself,  and  it 
falls  short  of  the  amount  of  his  indebtedness,  I  shall  of  course 
expect  to  hold  him  for  the  balance.  I  understand  this  to  be 
his  proposition. 

The  balance  of  ($50,000)  fifty  thousand  dollars,  I  shall  be 
willing  to  take  the  titles  of  the  Georgia  and  Pensacola  Rail- 
mad  for  fifty  thousand  acres  of  land,  as  stated  in  your  letter. 
This  I  understand  to  be  your  meaning,  which  gives  me  pleas- 
ure to  comply  with — ^with  this  understanding,  I  will  be  with 
you  the  first  week  in  January  next.  I  cannot  be  with  you 
before.  If  in  the  meantime,  you  make  sales  of  any  of  the 
land,  you  can  account  to  me  when  I  see  you.     When  I  leave 
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here^  I  will  deposit  the  bonds  with  the  South- Western  Rail- 
road Bank,  subject  to  my  order,  in  favor  of  Houston  Pt. 
Write  me  if  this  is  our  understanding. 

Your  obedient  servant,  B.  Mordecai. 

The  defendant  then  introduced  said  A.  8.  Cutts,  ''who  was 
the  alleged  meritorious  defendant."  Plaintiff  objected  to  him 
on  the  ground  that  he  was  incompetent.  ''  Defendant  depos- 
ited costs,  and  the  Court  allowed  him  (Cutts)  to  testify,  not 
as  a  party,  but  upon  a  release  of  and  depositing  the  cost/^ 

He  testified  that  the  $44,000  note  and  mortgage  were  given 
for  Pensacola  Bailroad  bonds,  (and  identified  a  bill  of  partio- 
ulars  or  sale,  hereinafter  set  forth,)  and  that  said  bonds  were 
at  the  time,  selling  in  Confederate  money  at  eighty  cents  in 
the  dollar.  These  bonds  had  been  sold  by  witness  to  Morde- 
cai at  seventy  cents  in  the  dollar  before  the  war,  and  witness 
«  had  been  paid  for  them  by  Mordecai  at  this  rate.  By  getting 
these  bonds  from  Mordecai,  witness  obtained  possession  of  fifty 
thousand  acres  of  Florida  lands,  then  and  now  worth  two 
dollars  and  a  half  per  acre,  though  witness  insists  he  had  a 
legal  claim  to  these  lands,  and  as  he  believes,  could  have  com- 
pelled the  Company  ta  give  him  possession  of  them,  if  he 
had  had  time  to  do  so. 

A  payment  was  made  of  $15,325  in  Florida  lands,  at  two 
dollars  and  a  half  per  acre,  about  the  value  of  said  lands. 
Twelve  thousand,  six  hundred  and  nineteen  (12,619)  acres  of 
said  land  being  at  said  rate,  paid  partly  on  some  other  claims 
of  Mordecai. 

The  transaction  was  a  Confederate  one,  made  at  the  time  it 
purports  to  be,  on  the  bill  of  particulars.  The  twelve  thou- 
sand and  odd  dollars  were  paid  in  Confederate  money.  The 
$50,000  were  soon  thereaflec  paid  in  Confederate  money,  as  is 
stated  in  the  bill  of  particulars.  The  land  before  the  war, 
was  worth  $2.50  per  acre  in  good  money.  The  land  was  no 
part  of  this  purchase.  He  bought  the  bonds  to  avoid  litiga^ 
tion  with  the  Railroad  Company  about  the  lands,  as  he  was 
in  the  w<ur  and  embarrassed  at  home,  and  could  not  attend  to 
a  settlement  with  the  Bailroad  Company. 
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The  other  claims  of  plaintiff,  on  which  payment  was  made 
at  the  time  of  credit  on  the  note,  were  not  connected  with 
this  daim.  Fifteen  thonsand,  three  hundred  and  twenty-five 
dollars'  worth  of  said  Florida  lands,  was  paid  on  this  note. 
These  were  the  lands  the  possession  of  which  was  obtained  as 
above  stated. 

The  reason  why  witness  did  not  before  make  any  resistance 
to  the  payment  of  this  debt  and  the  other  debts,  in  which  he 
claims  there  was  nsury,  is  because  he  was  in  the  army  and 
embanaseed  at  home,  and  would  have  done  anything,  not  in-* 
Yolving  principle,  to  save  Mr.  Stewart,  his  friend,  and  pre- 
vent litigation.  The  consideration  of  the  note  was  as  stated, 
Georgia  and  Pensacola  Bailroad  bonds. 

The  defendant  then  identified  the  following  paper  as  the 
original  bill  of  sale,  and  offered  the  same  in  evidence. 

It  was  objected  to  by  plaintiff,  and  the  objection  was  over- 
ruled by  the  Ck>urt. 

Col.  a.  S.  CUTTS, 

Bought  of  B.  MORDECAI. 
1863,  January  6. 

To  220  Ga.  &  Pensacola  (220)  R.  R.  Bonds,  1    OggnQo  00 
$500  each  @  80c.  /   ^ 

«  220  Coupons  payable  1st  July,  1861,  $20 4400  00 

"  Interest  on  same  to  6th  January,  1863, 367  66 

""  220  Coupons,  payable  Ist  July,  1862,  $20  each,    4400  00 

"  Interest  on  same  to  6th  January,  1863, 181  86 

""  220  Coupons,  payable  1st  Jan.,  1863,  each  $20,    4400  00 
*'  Interest  to  6th  January,  1863, , 587  00 

$106679  19 
Deduct  Cash, 12679  19 

$  94000  00 
Mortgage, , .  44000  00 

$50000  00 

Here  defendant  dosed. 

Plaintiff,  in  rebuttal,  introduced  as  a  witness,  Charlbb 
W.  CHABi/roN,  who  testified  that  in  September  (then)  last  he 
9 
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proposed  to  purchase  from  defendant  tbie  hotel  lot  and  baild- 
ing  covered  by  said  mortgage ;  that  defendant  refujsed  to  sell, 
or  to  agree  to  sell,  until  Col.  Catts  bad  agreed  to  advance 
$7,000  to  Stewart  in  place  of  $7,000  to  be  paid  to  Mordecai 
to  release  the  mortgage  on  said  hotel  and  lot  The  parties, 
Charlton,  Stewart  and  Cutts,  requested  C.  T.  Goode, 
Esq.,  attorney  for  MorbjEX^ai,  to  write  to  him  and  get  author- 
ity to  release  the  mortgage  on  said  hotel,  on  payment  of 
$7,000  and  a  mortgage  on  one  thousand  acres  of  Missouri 
land,  (its  estimated  market  value,)  which  was  done.  The 
parties  calculated  with  Colonel  Goode,  the  market  value  of 
the  other  property  embraced  in  the  mortgage,  and  all  the  par- 
ties came  to  the  satisfactory  conclusion  that  there  would  be 
just  aboQt  enough  property  to  pay  the  amount  of  the  mort- 
gage. Colonel  Cutts  agreed  to  reimburse  Stewart  for  (7,000 
purchase  money  which  was  to  go  to  Mordecai,  in  case  he 
could  not  arrange  with  Mordecai ;  but  the  extent  of  the  un- 
derstanding on  the  part  of  Cutts,  was  merely  to  release  the 
property  from  the  encumbrance  of  the  mortgage  in  some  way. 
Plaintiff  then  identified  the  agreement  alluded  to  by  Charl- 
ton, and  read  the  same  in  evidence  as  follows: 

Georgia,  Sumter  County, 

Be  it  remembered,  that  it  is  hereby  agreed  and  covenanted 
between  James  Stewart  and  Charles  W.  Charlton,  of  said 
County,  that  said  Charles  W.  Charlton  is  to  pay  to  said  Stew- 
art $7,000  on  the  first  of  January  next,  if  practicable  for  him 
to  do  §0,  and  at  all  events  by  the  first  day  of  March  next  ; 
and  also  to  convey  to  said  James  Stewart  good  and  sufficient 
titles  to  one  thousand  acres  of  land  in  the  County  of  Dunkirk 
in  the  State  of  Missouri,  near  the  county  site,  Kennett ;  and 
the  said  James  Stewart,  in  consideration  of  the  payment  of 
said  sum  of  money  and  the  conveyance  of  said  land,  hereby 
obligates  himself  to  make  good  and  sufficient  titles  to  said 
Charles  W.  Charlton,  conveying  to  him  free  and  unencum- 
bered, the  town  property  known  s^  Stewart's  Hotel,  now  oc- 
cupied by  W.  D.  Stewart,  together  with  the  lot.  upon  which 
the  Hotel  is  constructed,  said  title  to  cover  both  the  lot  and 
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the  building.  It  is  undeistood  between  the  contracting  par- 
tiesy  that  in  case  the  hotel  building  should  be  injured  or 
destroyed  hy  fire  before  said  Charlton  receives  possession, 
(which  he  is  to  have  by  the  1st  January  next,)  then  so  much  of 
this  insbnment  as  relates  to  the  conveyance  of  the  hotel  build- 
ing and  said  Missouri  lasx^,  is  to  be  void, — it  being  the  inten- 
tion of  the  parties,  that  the  Missouri  land  shall  pay  for  the 
hotel  building. 

JAMES  STEWART,  [seal.] 
per  W.  D.  STEWART. 

C.  W.  CHARLTON,    [seal.] 

Signed,  sealed  and  delivered  in  presence  of  us,  this  20th 
September,  1866. 

ALEXANDER  KINO, 

F.  M.  COKER,  Notary  PiMe. 

Plaintiff  also  read  the  endorsement  on  said  instrument  as 
follows :  "  In  accordance  with  instructions  from  Mr.  Benja- 
min Mordecai,  who  holds  a  mortgage  on  the  hotel  lot  and 
building  within  described,  we  hereby,  as  his  attorn^,  agree 
to  release  the  mortgage  upon  the  payment  to  us  of  $7,000 
between  the  first  of  January  or  the  first  of  March  next,  and 
a  receipt  of  a  mortgage  upon  one  thousand  acres  of  Missouri 
lands,  this  20th  September,  1866. 

SCARBOROUGH  &  GOODE, 

Attorneys  far  B,  Mordecai. 

Plaintiff  then  examined  as  a  witness,  Matthew  R.  Stak- 
SELLywho  testified  that  in  December,  1862,  and  January, 
1863,  com  was  selling  in  Confederate  money  from  $1.00  to 
$1.50  per  bushel,  and  bacon  from  18  to  22  cents  per  pound, 
leas  than  the  present  prices  in  greenbacks ;  he  bought  and 
^Id  these  articles  at  that  time ;  the  rate  for  gold  was  three 
&r  one,  and  merchandise  was  higher  than  gold.  In  1864, 
gold  was  twenty  for  one,  com  $7.00  per  bushel,  and  meat  at 
$3.00  per  pound. 

Plaintiff  then  introduced  William  D.  Stewabt,  who  tes- 
tified that  at  October  Term,  1866,  James  J.  Scarborough,  one 
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of  plaintiff's  attomevS;  had  witness  called^  and  Scarborough 
asked  him  if  he  or  hi<3  father  had  any  objections  to  making 
said  Rule  nm  absolute,  and  witness  told  Scarborough  that 
neither  he  nor  his  father  had  any  defense  that  he  knew  of — 
he  was  his  father's  agent.  He  had  a  conversation  with  plain* 
tiff  in  1866,  and  plaintiff  said  the  note  and  mortgage  were 
given  for  a  Confederate  consideration,  for  $88,000  bonds, 
rated  at  80  cents  in  the  dollar.  Confederate  money. 

James  J.  Scarborough  testified  for  the  plaintiff,  that  on 
the  17th  March,  1866,  when  $15,325  were  paid  on  said  note, 
Colonel  Cutts  sold  to  plaintiff  twelve  thousand  acres  of  Flor- 
ida lands  in  the  Counties  of  Columbia  and  Suwannee,  (as 
witness  believes,)  at  $2.50  per  acre,  and  a  bond  or  inchoate 
deed  was  taken  from  Cutts  to  plaintiff — no  number,  township 
or  range  was  mentioned  therein ;  that  Cutts  had  a  plat  of  the 
lands,  with  some  that  had  been  sold  marked  upon  it ;  that 
plaintiff  was  to  have  his  choice  of  the  unsold  lands,  and  to 
send  an  agent  to  examine  them  within  two  months,  and  then 
Cutts  was  to  make  a  deed  describing  the  lands;  that  plaintiff 
or  his  agent  had  not,  within  his  knowledge,  made  said  selec- 
tion ;  and  that  he  had  no  doubt,  if  he  had  done  so.  Cutis 
would  have  executed  the  proper  deed ;  and  that  the  amount 
of  the  lands  by  Cutts  sold  to  plaintiff,  was  $30,000,  a  portion 
of  which  was  applied  to  other  claims  against  Cutts,  and 
$15,325  applied  as  a  credit  or  partial  payment  on  the  note 
secured  by  the  mortgage. 

Here  the  evidence  closed. 

After  argument  bad,  plaintiff's  attorneys  requested  the 
Court  in  writing  to  charge  the  jury : 

1st.  That  the  (Scaling)  Ordinance  relied  on  is  unconstitu- 
tional,— the  Legislature  and  not  the  Convention  being  the 
law-making  power ;  and  the  Convention  had  no  right  to  pass 
said  Ordinance. 

2d.  That  if  that  be  not  so,  if  the  jury  believe  that  the  note 
and  mortgage  i^ete  given  for  Georgia  and  Pensacola  Bailroad 
bonds  which  Cutts  bought  of  Mordecai,  by  which  Cutts  ob- 
tained title  to  near  or  about  one  hundred  thousand  acres  of 
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FloridflE  lands,  worth  $2.60  per  acre,  then  the  note  and  mort- 
gage are  not  intended  to  be  included  within  the  ordinance. 

3<L  That  if  the  jury  believe  the  note  and  mortgage  were 
given  for  Greorgia  and  Pensacola  Railroad  bonds,  which  were 
of  valne  to  Catts,  the  consideration  is  a  valid  one,  the  law 
not  looking  closely  to  the  quantum  of  consideration,  so  it  is 
lawful  and  of  value  to  the  defendant. 

4th.  That  the  value  of  Confederate  money,  under  the 
proof  in  this  case,  (has  nothing)  to  do  with  the  question  be- 
fore the  jury. 

5th.  That  there  is  no  want  or  failure  of  consideration 
plead,  and  defendant  must  abide  by  his  plea  or  answer. 

6th.  That  in  relation  to  the  payment  of  $16,235  on  the 
note,  it  is  an  executed  partial  payment  for  that  amount  only, 
and  no  part  of  it  can  be  carried  over  or  against  the  balance 
dae  on  the  note,  unless  there  was  an  agreement  it  should  be 
iooepted  in  full  payment ;  and  further,  said  payment  is  evi- 
dence of  a  good,  valid  and  subsisting  debt  at  the  time  it  was 
made. 

Daring  the  trial  Mr.  Groode,  one  of  defendant's  attorneys, 
verbally  requested  the  Court  to  charge  the  jury,  that  if  the 
bonds,  the  consideration  of  the  note  sued  on,  were  worth  at 
the  time  the  note  was  given,  as  much  as  the  face  of  the  note 
calls  for  in  greenbacks,  then  the  jury  should  find  for  the 
plaintiff;  and  that  if  the  bonds,  at  the  date  of  the  sale  and 
note,  could  have  been  sold  for  $44,000  in  Confederate  money, 
uid  Catts,  with  that  Confederate  money,  could  have  pur- 
chased more  of  the  usual  commodities  of  commot^ial  traffic 
than  plaintiff  can  now  do  with  greenbacks, — ^that  the  verdict 
(xf  the  jury  should  be  for  the  (amount)  claimed  by  the 
plaintiff. 

The  Court  refused  to  charge  as  requested,  in  writing  or 
verbally,  (except  as  hereinafter  stated,)  and  plaintiff  excepted 
^  assigns  such  refusal  as  error. 

The  Court  charged  the  jury  as  follows :  "  The  defendant 
>cts  np  that  this  mortgage  debi  has  been  paid  or  discharged, 
tnd  to  show  this,  he  sets  up  that  this  is  an  unexecuted  con- 
^lact,  made  during  the  late  war,  and  is  subject  to  be  scaled 
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aooarding  to  the  provisions  of  the  act  of  the  Convention  of 
the  State  of  Greorgia.  If  you  are  satisfied^  fiK>m  the  evi- 
dence, that  the  intention  of  the  parties  was  that  this  debt  was 
to  be  paid  in  the  currency  then  in  circalation,  then  you  have 
tife  right  to  scal^  the  debt  and  fix  the  amoant  (of  the  debt) 
at  this  time  in  our  currency. 

"The  rule  to  be  adopted  by  you  in  fixing  this  amount 
under  said  ordinance^  depends  upon  the  view  you  may  take 
of  the  facts  of  the  case.  If  you  believe  it  was  the  intention 
of  the  parties  that  plaintiff  took  the  risk  of  the  rise  or  fall  in 
the  value  of  Confederate  money  from  the  making  to  the 
maturity  of  the  note,  then  you  ought  to  execute  the  contract 
as  near  as  you  can ;  as  the  contract  matured  1st  January, 
1864,  if  defendant  had  tendered  the  Confederate  money  at 
that  time,  and  plaintiff  had  refused  to  receive  it,  this  would 
have  been  a  discharge  of  defendant ;  but  as  it  is  not  pretended 
here  that  there  was  a  tender,  then  the  plaintiff  is  entitled  to 
so  much  in  the  present  currency  as  is  equal  to  the  value  of 
the  amount  in  Confederate  money  at  that  time. 

"  To  find  out  the  value  of  Confederate  money  at  that  or 
any  other  time,  you  may  either  take  the  brokers'  rate  of  gold 
in  Confederate  money,  with  the"  discount  or  depreciation  of 
our  paper  currency  added  thereto,  or  you  may  take  any  other 
standard  furnished  to  you  by  the  evidence  in  this  case.  For 
,  this  purpose,  I  have  allowed  testimony  to  go  before  the  jury, 
proving  the  value  of  corn  and  other  property.  You  can,  if 
you  pleas^,  deduce  the  value  of  the  currency  at  that  time 
from  this  source.  But  should  you  believe  that  this  result 
would  not  be  equitable  and  just  to  either  party,  according  to 
the  facts  of  this  case,  then  you  may  take  the  value  of  Con- 
federate money  at  the  time  of  the  making  of  this  note,  to  be 
ascertained  as  above  stated.  Besides  this,  you  may,  if  it 
does  not  violate  the  terms  of  the  contract  as  agreed  upon  as 
before  stated,  take  into  consideration  the  value  of  the  oonsid* 
eration  received  by  Colonel  Cutts  from  plaintiff  for  the  note, 
and  adjust  the  equities  of  the  parties  by  this  method ;  but 
you  ought  to  discard  this,  if  you  believe  the  true  agreement 
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of  the  parties  was  to  pay  the  note  in  Confederate  treasury 
notes. 

"  As  to  the  credit  entered  on  the  note  since  the  war,  you 
will  find  out  if  you  can  what  was  the  agreement  of  the 
parties  in  relation  to  the  same,  and  carry  it  out ;  and,  if  y«u 
are  not  satisfied  from  the  evidence  as  to  the  intention  of  the 
parties,  then  you  will  find  out,  from  the  evidence,  how  this 
payment  was  made,  and  charge  the  plaintiff  with  the  value 
of  the  same  in  our  present  currency." 

To  which  charge  plaintiff  excepted. 

The  jury  found  a  general  verdict  for  the  defendant,  and 
thereupon  the  Court  allowed  defendant's  attorneys  to  take  an 
order  to  have  said  note  and  mortgage  filedj  in  the  clerk's 
office  as  paid  and  satisfied,  and  plaintiff  excepted. 

Afterwards,  during  the  term,  and  after  a  brief  of  the  evi- 
dence had  been  agreed  on  and  filed  in  office,  upon  request  of 
plaintiff's  attorneys,  the  Court  passed  an  order  requiring  the 
defendant's  attorneys  to  show  cause,  at  Lee  Superior  Court, 
fourth  Monday  in  January,  then  next,  why  a  rule  nisi  for 
new  trial  in  said  case  should  not^  be  granted,  and  '^  that  the 
presiding  Judge  have  leave  to  perfect  the  grounds  of  error 
allied,  and  that  the  plaintiff's  attorneys  be  allowed  until 
that  time  to  perfect  their  grounds  for  new  trial." 

The  certificate  of  the  Judge  shows  that  said  time  and 
place  were  fixed  by  consent  of  counsel. 

The  Court  adjourned  21st  December,  1866. 

On  the  18th  January,  1867,  plaintiff's  attorneys  dismissed 
their  said  motion  for  new  trial.  On  the  22d  January,  1867, 
the  Judge  returned  to  Scarborough  &  Goode  a  bill  of  excep- 
tions which  had  been  tendered,  because  the  brief  of  evidence 
was  not  correct^  and  notified  them  that  he  would  hear  them 
at  ssdd  Lee  Superior  Court^  on  the  fourth -Monday  in  January, 
and  required  that  they  should  give  notice  to  defendant's 
sttomeys  of  the  time  and  place  of  said  hearing  by  serving 
them  with  a  copy  of  said  order. 

Upon  this  order  is  this  entry  by  the  Judge :  ^'  The  bill  was 
at  my  office  on  the  19th  inst.,  after  I  had  left  for  Deoatar 
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Court,  as  appears  to  me  by  proof."  Defendant's  attorneys 
acknowledged  service  of  said  order  24th  January,  1867. 

Defendant's  attorneys  protested  against  the  Judge  signing 
and  certifying  the  bill  of  exceptions :  1st.  Because  it  was  too 
1^ :  and,  2d.  Because  the  plaintiff,  at  the  time  of  the  filing 
of  this  bill,  had  an  application  for  a  new  trial  pending  in 
said  case. 

The  Judge  overruled  these  protests,  because,  as  he  says, 
the  bill  was  at  his  office  on  the  19th  January,  while  he  was 
absent  at  Court,  and  because  plaintiff's  attorneys,  when  the 
bill  of  exceptions  was  tendered,  signified  their  wish  to  dismiss 
their  application  for  a  new  trial,  which  was  allowed  by  the 
Court,  and  an  order  taken  at  Lee  Superior  Court,  to  which 
said  case  had  been  referred  by  consent  of  counsel,  and  then 
and  there — ^to-wit,  on  the  30th  January,  1867 — signed  and 
certified  the  bill  of  exceptions. 

The  bill  of  exceptions  assigns  for  error  "the  charge  of  the 
Court,  the  rulings  of  the  Court,  and  refusals  to  charge  as 
aforesaid." 

Attorneys  fi>r  defendant  in  error  moved  to  dismiss  the  bill 
of  exceptions  on  the  grounds  stated  in  their  protest.  It  was 
agreed  that  this  motion  and  the  whole  cause  be  discussed  to- 
gether, and  tlius  disposed  of  by  the  Court. 

ScARBOROUOH  &  GooDE,  CoBB  &  Jackson,  attorneys  for 
plaintiff  in  error. 

H.  K.  McKay  and  W.  Hawkins,  attorneys  for  defendant 
in  error. 

Habbis,  J. 

The  awarding  of  a  new  trial  in  this  case  makes  it  unneces- 
sary to  decide  the  question  of  continuance  moved  by  plaintiff 
in  error. 

As  this  cause  does  not  come  up  upon  a  motion  for  a  new 
trial,  and  refused,  which  would  have  opened  it  to  the  consid- 
eration of  other  questions  connected  with  it,  our  ac|jndiGation 
is  confined  to  what  we  deem  an  error  in  the  presiding  Judge's 


MILLEDGEVILLE,  JUNE  TERM,  1867.     137 

Mordecai  vs,  Stewart 

charge,  and  which  must  have  led  the  jury  to  make  the  verdict 
it  did,  and  which  seems  to  be  unauthorized  by  any  of  the 
facts  stated  in  the  record.  We  decline  to  pronounce  any 
opinion  upon  any  other  of  the  instructions  or  rulings  of  the 
Jadge,  except  as  to  that  portion  in  the  following  words :  ^^  As 
to  the  credit  entered  on  the  note  since  the  war,  you  will  find 
oat  if  you  can  what  was  the  agreement  of  the  parties  in 
relation  to  the  same,  and  carry  it  out ;  and  if  you  are  not 
satisfied  from  the  evidence  as  to  the  intention  of  the  parties, 
then  you  are  to  find  atU  from  the  evidence  haw  this  payment 
was  made,  and  charge  the  plaintiff  with  the  vahie  of  the  same 
m  our  present  currency  J^ 

It  seems  to  be  a  very  clear  principle,  that  where  parties 
make  an  agreement,  by  which  one  pays  and  the  other  receives 
a  certain  amount,  and  which  amount  is  credited  on  a  promis- 
sory note,  the  note  is  satisfied  or  discharged  only  pro  tanto, 
that  is  to  the  extent  of  the  amount  so  paid,  and  that  the 
remainder  due  on  the  note  stands  una£Fected  by  the  entry  of 
Bach  partial  payment. 

The  amount  thus  credited  cannot  be  enlarged,  in  the  ab- 
sence of  any  agreement  of  the  partieSy  so  as  to  extinguish  a 
greater  nominal  amount  of  the  note  than  the  amount  specified 
in  the  credit  entered  on  the  note.  To  make  the  above  idea 
more  explicit,  we  hold  that  in  this  case  the  credit  of  $15,326 
extinguished  that  amount  only  of  the  note,  leaving  the 
remainder  due  on  the  note,  after  this  allowance,  in  nowise 
affected  by  such  payment. 

Judgment  reversed. 
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John  F.  Tucker,  plaintiff  in  error,  vs.  Henby  L.  Toomcr, 

defendant  in  error. 

Note. — Warner,  C.  J.,  did  not  preside  in  this  case. 

This  Soath  Carolina  mortgage  sought  to  be  enforced  on  lands  lying  in 
Georgia,  can  .only  be  rogarded  (looking  to  the  case  made  by  the  record) 
as  a  security/  for  the  payment  of  the  debt  due  by  Tucker  to  Toomer,  for 
the  purchase  of  a  large  number  of  slaves.  The  condition  of  the  mort- 
gage being  broken  by  Tucker,  the  legal  title  was  thereupon  rested  in 
the  mortgagee,  only  for  specified  purposes,  and  it  does  not,  therefore, 
operate  as  a  payment. 

The  absolute  ownership  of  these  negroes  (the  possession  never  having 
changed  after  the  sale)  continued  in  Tucker  until  by  the  Acts  of  the 
United  States  Government  they  were  made  free,  [and]  the  loss  must 
be  borne  by  him. 

The  facts  of  this  case  would  not  justify  an  apportionment  of  said  loss 
between  the  vendor  and  vendee. 

This  case  is  fully  covered  by  Freeman  vs  Bass,  decided  by  this  Court  at 
June  Term,  1860. 

Foreclosure  of  Mortgage.  In  Chatham  Superior  Court. 
Tried  before  Judge  Fleming,  January  Term,  1867. 

The  points  involved  in  this  case  arose  upon  the  following 
state  of  facts : 

On  the  first  day  of  December,  1857,  in  South  Carolina, 
John  F.  Tucker  and  Henry  J.  Dickinson,  of  Savannah,  Greor- 
gia,  executed  and  delivered  their  joint  and  several  bond,  in  the 
usual  form,  in  the  sum  of  $107,300.00  to  Henry  Laurens 
Toomer,  of  Charleston,  South  Carolina.  The  condition  of 
said  bond  was  that  said  Tucker  and  Dickinson  should  pay, 
or  cause  to  be  paid,  to  said  Toomer,  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  $53,650.00,  to  be  paid  as 
follows:  $17,833.33  1st  January,  1861;  $17,833.33  1st 
January,  1862 ;  $17,833.33  1st  January,  1863,  with  interest 
annually  from  the  date  of  the  bond  on  the  whole  amoant 
unpaid,  until  the  whole  principal  and  any  interest  that  may 
become  due  and  unpaid  shall  both  be  paid  and  satisfied  fuUy- 

[On  this  bond  the  following  payments  were  afterwards  en- 
dorsed :  6th  January,  1859,  $3,750.50,  for  interest  up  to  1st 
instant;  $3,760.50  10th. January,  1860,  interest  to  Ist  Jan- 
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uaiy,  1860;  $3,823.37  on  account  of  interest  to  1st  Decem- 
ber, 1861 ;  and  three  hundred  dollars  on  account  of  principal, 
April,  1862 ;  $3,545.50  on  account  of  interest  for  one  year, 
and  $650.00  on  account  of  principal,  January  3d.  1863 ;  and 
$3,508.05  for  one  year's  iuterest  January  12th,  1867«  Each 
of  these  endorsements  was  dated  at  Charleston,  and  signed  by 
H.  Laurens  Toomer.l 

On  the  said  first  day  of  December,  1857,  said  Tucker  made 
and  delivered  to  said  Tooiher  his  mortgage  deed,  in  usual 
form,  whereby  he  conveyed  to  said  Toomer,  &c.,  a  part  of  the 
plantation  named  Drakie's,  then  lately  purchased  by  William 
C.  Daniel  of  J.  A.  Eraser,  describing  it  by  metes  and  bounds, 
for  the  purpose  of  securing  the  payment  of  said  bond,  and 
conditioned  to  be  void  upon  such  payment.  This  mortgage 
was  recorded  in  Savannah  8th  December,  1867,  and  in 
Charleston,  South  Carolina,  23d  December,  1857.  At  May 
Term,  1866,  of  Chatham  Superior  Court,  a  ruk  nisi  was  had, 
calling  on  said  mortgagor  to  show  cause  why  said  mortgage 
should  not  be  absolutely  foreclosed,  and  his  equity  of  re- 
demption be  taken  away. 

The  mortgagor  for  cause  showed  that  said  mortgi^  should 
be  credited  with  the  sums  of  money  paid  at  the  times  and 
place  stated  in  said  endorsement;  partial  failure  of  considera- 
tion io  this :  that  said  bond  was  given  for  ninety-one  negro 
slaves  sold  by  said  plaintiff  to  said  defendant  on  the  24th 
November,  1857,  and  that  on  the  11th  December,  1864,  said 
slaves,  or  the  survivors  and  increase  of  them,  were  captured 
by  the  military  forces  of  the  United  States  from  out  of  de* 
fendant's  possession,  and  emancipated  and  set  at  large  without 
defendant's  consent,  in  said  county,  and  that  afterwards,  while 
said  negroes  were  so  out  of  defendant's  possession,  to  wit :  in 
the  year  1865,  by  the  concurrent  action  of  the  Governments 
of  the  United  States  and  the  State  of  Georgia,  said  capture 
and  emancipation  of  said  negroes  were  legalized,  and  thus 
said  defendant  wholly  lost  the  property  and  services  of  said 
negroes;  that  without  the  fault  of  the  defendant,  and  by 
reason  of  the  late  war  between  the  United  States  and  the 
Confederate  States,  and  the  consequent  emancipation  of  the 
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slaves,  it  became  impossible  for  said  defendant  to  perform  the 
condition  of  said  bond,  and  that  such  impossibility  was 
equivalent  to  a  performance  thereof  to  the  extent  of  the  bal* 
ance  unpaid  thereon  on  the  11th  December,  1864 ;  that  on  or 
al:y>ut  the  16th  day  of  September,  1884,  he  was  able  and  will- 
ing to  pay,  and  then  offered  to  pay,  said  balance  in  the  money 
then  current  in  the  Confederate  States,  but  that  said  plaintiff 
refused  to  receive  said  currency,  only  and  solely  on  the 
ground  that  he  could  not  invest  the  amount  profitably ;  and 
that  defendant  was  then  willing  and  ready  to  deliver  up  said 
slaves,  or  a  sufficiency  of  them,  to  said  plaintiff,  in  discharge 
of  said  balance ;  but  that  the  refusal  of  the  plaintiff  to  take 
said  currency,  which  was  then  the  only  obtainable  and  cir- 
culating currency,  and  the  terms  in  which  said  refusal  was 
conveyed,  excused  said  defendant  from  further  offer  to  per- 
form, under  the  results  of  said  war,  the  emancipation  afore- 
said, and  the  destruction  of  said  currency,  except,  perhaps,  as 
to  the  interest  due  on  the  bond ;  and  last,  that  the  debt,  to 
secure  which  said  bond  and  mortgage  were  executed,  was  con- 
tracted in  South  Carolina,  in  consideration  of  certain  ninety- 
one  negro  slaves,  to  wit:  on  the  26th  November,  1857, 
which  was  to  be  consummated  by  a  mortgage  on  said  slaves, 
and  also  personal  security  and  the  mortgage  on  said  land. 
The  bond,  with  personal  security,  and  said  mortgages  were  so 
executed  and  delivered,  the  mortgage  on  the  negroes  (being 
executed  and  delivered  in  South  Carolina)  was  amply  suffi- 
cient to  pay  said  debt ;  that  said  bond  became  forfeited  on  de- 
fendant's first  failure  to  pay,  and  thereupon,  under  the  laws  of 
South  Carolina,  the  title  to  said  slaves  vested  in  the  mort' 
gagee,  and  the  loss  of  said  slaves  by  emancipation  should 
and  does  in  law  &11  upon  said  mortgagee ;  and  their  value 
^ being  sufficient  to  pay  said  debt^  the  debt  is  paid. 

Upon  these  pleadings  the  parties  were  at  issue,  and  trial 
was  had  January  Term,  1867. 

The  plaintiff  read  in  evidence  said  bond  and  said. mortgage 
deed  on  the  plantation  aforesaid,  and  closed. 

Defendant  then  read  in  evidence  a  consent  agreement  of 
counsel,  as  follows :  ^'  It  is  admitted  by  counsel  in  this  case, 
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^  1st.  That  the  agreement,  bill  of  sale,  and  mortgage  of 
the  negroes,  were  made  in  the  State  of  South  Carolina,  and 
are  evidence  for  defendant. 

*^  2d.  That  the  mortgage  of  the  negroes  was  delivered  in 
Soath  Carolina. 

"  3d.  That  the  n^roed  were  delivered  in  Soath  Carolina 
to  the  defendant,  and  brought  by  him  to  Georgia,  and  were, 
with  a  slight  increase,  in  his  possession  at  the  time  they  were 

emancipated." 

And  the  following  {^reement,  bill  of  sale,  mortgage,  and 
80  forth,  as  follows : 

MEHORAKDXJM. 

Articles  of  Agreement  between  Henry  Laurens  Toomer, 
by  his  agents.  Capers  &  Heyward,  of  the  first  part,  and  Cap- 
tain John  F.  Tucker,  of  Savannah,  Georgia,  of  the  second 
part,  made  this  24th  day  of  November,  Anno  Domini  1857 — 
Witnesseth  that  the  said  Henry  Laurens  Toomer,  by  his 
agents  as  aforesaid,  doth  hereby  agree  to  sell  and  deliver  to 
the  said  Captain  John  F.  Tucker  ninety-one  negro  slaves,  (as 
per  list  herewith  annexed,)  the  names  of  said  slaves  being 
printed  thereon  singly  and  in  families,  and  to  pay  for  the  said 
ninety-one  negroes  separately  and  singly  the  sum  of  six  hun- 
dred and  fiAy  dollars  each,  to  be  paid  for  as  follows :  the 
sum  of  five  thousand  five  hundred  dollars  to  be  paid  in  cash, 
and  the  residue  unpaid  to  be  paid  by  bond,  with  approved 
personal  security,  in  three  installments,  ad  follows,  viz :  the 
snm  of  seventeen  thousand  eight  hundred  and  eighty-three 
dollars  thirty-three  hundredths— $17,883  33-100— on  the 
first  day  of  January,  which  will  be  Anno  Domini  1861 ;  the 
second  mstallment,  seventeen  thousand  eight  hundred  and 
eighty-three  dollars  thirty-three  hundredths— $17,883  33-100 
--K>n  the  first  day  of  January,  1862;  and  the  last  installment 
of  seventeen  thousand  eight  hundred  and  eighty-three  dollars 
thirty-three  hundredths— $17,883  33-100— to  be  paid  on 
the  first  day  of  January,  Anno  Domini  1863,  with  interest 
annually  from  the  date  of  said  bond  on  the  whole  amount 
unpaid  until  the  whole  principal  and  any  interest  which  may 
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at  any  time  hereafter  become  due  and  unpaid  shall  both  be 
fully  paid  and  satisfied.  The  said  bond  to  be  secured  by 
approved  personal  security  uniting  with  the  said  Captain 
John  F.  Tucker  in  the  said^^bond,  together  with  a  mortgage 
of  the  negroes  sold^  and  a  further  mortgage  of  his  Savannah 
Biver  plantation,. known  as  "  Drakie's/'  as  a  collateral  secu- 
rity. And  it  is  agreed  between  the  said  parties  as  aforesaid, 
that  the  delivery  of  the  said  negroes  shall  be  at  the  planta- 
tion of  the  said  Henry  Laurens  Toomer,  on  Ashepoo,  from 
and  after  the  first  day  of  December  next  ensuing,  and  that 
the  said  Captain  John  F.  Tucker  as  aforesaid  shall  incur  the 
expenses  of  their  removal. 

And  it  is  hereby  further  agreed  by  the  aforesaid  parties  as 
aforesaid  that  the  necessary  papers,  as  usual,  shall  be  paid  by 
the  said  John  F.  Tucker  as  purchaser. 

And  the  said  John  F.  Tucker,  of  the  second  part,  doth 
hereby  agree  to  purchase  the  aforesaid  negrpes,  aa  per  list,  at 
the  price  for  each  separately  set  forth  as  above,  and  to  pay 
^  for,  comply  Vith,  and  conform  to  the  requirements  as  set 
forth  in  the  above  agreement,  in  each  and  every  particular 
part  thereof,  as  above  specified  and  set  forth. 

Witness  our  hands  and  seals,  this  25th  day  of  November, 
1857. 

H.  LAURENS  TOOMER. 
By  his  agents,  CAPERS  &  HEYWARD. 
Witness :  JOHN  F.  TUCKER. 

.E.   T.   BURDELL. 

I  hereby,  also,  personally  agree  to  and  confirm  the  above 
articles  of  purchase  and  sale,  as  made  by  my  agents  for  me 
and  in  my  name. 
Witness:  H.  LAURENS  TOOMER. 

P.  D.  MoRCX)CK.  January  14th,  1858. 

THE  STATE  OF  SOUTH  CAROLINA. 

Know  all  men  by  these  presents : 

That  I,  Henry  Laurens  Toomer,  of  the  City  of  Charles- 
ton, in  the  State  aforesaid,  for  and  in  consideration  of  the 
sum  of  fifty-nine  thousand  eight  hundred  doUarS)  to  me  in 
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hand  paid,  at  or  before  the  sealing  and  delivery  of  these 
presents,  by  John  F.  Tucker,  of  the  City  of  Savannah,  in  the 
State  of  Greorgia,  (the  receipt  whereof  I  do  hereby  acknowl- 
edge^) have  bargained  and  sold,  and  by  these  presents  do 
baigain,  sell,  and  deliver  to  the  said  John  F.  Tucker,  the 
following  named  ninety-two  negro  male  and  female  slav^, 
viz:  (stating -their  names.)  To  have  and  to  hold  the  said 
slaves  as  above  named  and  numbered,  together  with  the 
future  issae  and  increase  of  the  females,  unto  the  said  John 
F.  Tucker  as  aforesaid,  his  executors,  administrators,  and 
assigns,  to  him  and  his  only  proper  use  and  behoof  forever. 
And  I,  the  said  Henry  Laurens  Toomer  as  aforesaid,  my  ex- 
ecutors and  administrators,  the  said  bargained  premises  unto 
the  said  John  F.  Tucker  as  aforesaid,  his  executors,  adminis- 
trators, and  assigqs,  from  and  against  all  persons,  shall  and 
will  warrant  and  forever  defend  by  these  presents.   . 

In  witness  -whereof  I  have  hereunto  set  my  hand  and  seal. 
Dated  at  Charleston,  on  the  twenty-fourth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifly- 
seven,  and  in  the  eighty-second  year  of  the  sovereignty  and 
independence  of  the  United  States  of  America. 

H.  LAURENS  TOOMER.    [l.  s.] 
^ned,  sealed,  and  delivered  in  the  presence  of 

Wm.  E.  Simmons, 

Philip  S.  Po8TEll. 

THE  STATE  OF  SOUTH  CAROLINA.. 
To  all  to  whom  these  presents  shall  come, 

I,  John  F.  Tucker,  of  the  City  of  Savannah,  in  the  State 
of  Georgia,  send  greeting : 

Whereas,  I,  the  said  John  F.  Tucker,  as  aforesaid,  in  and 
hj  my  certain  bond  or  obligation,  wherein  Henry  J.  Dicker- 
son  is  named  as  surety,  bearing  date  even  with  these  presents, 
stand  firmly  held  and  bound  unto  Henry  Laurens  Toomer, 
of  the  City  of  Charleston,  in  the  State  aforesaid,  in  the  penal 
sum  of  one  hundred  and  seven  thousand  three  hundred  dol- 
lars, ($107,300,)  with  a  condition  thereunto  written,  for.  the 
payment  of  the  full  and  just  sum  of  fifty-three  thousand  six 
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hundred  and  fifty  dollars,  ($53,650,)  as  in  and  by  said  bond 
and  condition  thereof,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear  : 

Now  know  ye,  that  I,  the  said  John  F.  Tucker,  as  afore- 
said, for  the  better  securing  the  payment  of  the  said  sum  of 
fifty-three  thousand  six  hundred  and  fifty  dollars  ($53,650) 
unto  the  said  Henry  Laurens  Toomer,  his  heirs,  executors, 
administrators,  or  assigns,  together  with  lawful  interest  for 
the  same,  I,  the  said  John  F.  Tucker,  as  aforesaid,  have  bar- 
gained and  sold,  and  by  these  presents  do  bargain  and  sell, 
and  in  plain  and  open  market  deliver  unto  the  said  Henry 
Laurens  Toomer  as  aforesaid,  the  following  named  ninety- 
one  negro  male  and  female  slaves,  to  wit:  (giving  their 
names  and  ages.)  To  have  and  to  hold  the  said  slaves,  as 
above  named  and  numbered,  together  with  the  future  issue 
and  increase  of  the  females,  unto  the  said  Henry  Laurens 
Toomer  as  aforesaid,  his  executors,  administrators,  and  as- 
signs forever. 

Provided,  always?,  nevertheless,  that  if  the  said  John  F. 
Tucker  and  Henry  J.  Dickerson  as  aforesaid,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administra- 
tors, shall  and  do  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  Henry  Laurens  Toomer  as  aforesaid,  his  certain  at- 
torney, executors,  administrators,  or  assigns,  the  full  and  just 
sum  of  fifty-three  thousand  six  hundred  and  fifty  dollars, 
($53,660,)  according  to  the  true  intent  and  meaning  of  the 
bond  aforesaid,  and  of  these  presents,  together  with  lawful 
interest,  then  this  deed  of  bargain  and  sale,  and  all  and  every 
clause,  article,  and  thing  tho^in  contained,  shall  cease,  deter- 
mine, and  be  utterly  void  and  of  none  effect,  anything  here- 
inbefore contained  to  the  contrary  thereof,  in  any  wise, 
notwithstanding. 

And  it  is  hereby  declared  by  and  between  the  said  parties, 
and  the  said  John  F.  Tucker  as  aforesaid,  his  executors,  ad- 
ministrators and  assigns,  doth  covenant,  ]Mt>mise  and  agree  to 
and  with  the  said  Henry  Laurens  Toomer  as  aforesaid,  his 
executors,  administrators  and  assigns,  by  these  presents,  that 
if  de&ult  shall  happen  to  be  made  of  or  in  payment  of  the 
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said  sum  of  jfifty-three  thoosaad  six  hundred  an4  ^7  dollars 
(I53966O)  as  aforesaid,  according  to  the  trae  intent  and  mean- 
ing of  the  bond  aforesaid,  that  then,  in  such  case,  it  shall  and 
may  be  lawful  for  the  said  Henry  Laurens  Toomer  as  afore- 
Baid,  his  executors,  administrators,  attorneys  or  agents,  from 
time  to  time,  and  at  all  times  hereafter,  peaceably  and  quietly 
(0  enter  into  any  or  all  the  messuages,  lands  or  tenements  of 
the  said  John  F.  Tucker  as  aforesaid,  and  to  take  the  afore- 
said negro  male  and  female  slaves  and  their  increase  into  his 
custody  and  possession,  and  the  same  to  hold  and  detain  to 
his  own  use  and  behoof  (as  his  own  proper  goods  and  chat- 
tels) from  thenceforth  and  forever,  or  the  same  to  sell  and 
dispose  of  at  will  and  pleasure;  returning. the  overplus,  if 
any  should  happen  to  be,  after  paying  the  said  sum  of  fiffy- 
three  thousand  six  hundred  and  fifty  dollars,  interest,  costs, 
and  charges  of  collection,  unto  the  said  John  F.  Tucker  as 
aforesiid,  his  executors,  administrators,  or  assigns. 

In  witness  whereof,  I,  the  said  John  F.  Tucker  as  afore- 
said, have  hereunto  set  my  hand  and  seal,  this  first  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hun  • 
dred  and  fifty-seven,  and  of  tiie  sovereignty  and  independence 
of  the  United  States  of  America  the  eighty-second  year. 

JOHN  F.  TUCKER,  [L.  8.] 
Signed,  sealed  and  delivered  in  presence  of: 

JOHN  (X)OPER. 
R.  F.  Akin,  Notary  Public  C.  C. 

This  mortgage  was  duly  certified  by  a  Commissioner  of 
Deeds  for  South  Carolina,  (at  Savannah,)  and  was  recorded 
in  Secretary  of  State's  office  in  South  Carolina,  23d  Decem- 
ber, 1857. 

The  said  defendant  here  closed  his  case,  whereupon  the 
said  plaintiff,  as  rebutting  evidence,  offered  the  following  let- 
ters, which  were  read  to  the  jury  : 

Savannah,  January  2, 1860. 
H.  Laurens  Toomeb,  Esq. 

Dear  Sir : — I  was  in  hope  to-day  I  could  have  sent  to  you 
the  amount  of  the  interest  due  on  the  1st  inst.    The  weather 

10 
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has  been  very  rainy  for  four  or  five  days  past,  and  I  came 
into  town  through  a  heavy  rain  to-day,  expecting  to  get 
money  enough  for  sales  of  rice  to  have  forwarded  to  yon  the 
amount  due  you  for  interest,  but  my  factors  could  not  ad- 
vance me  a  dollar.  Sales  of  rice  are  almost  impossible  to  be 
effected,  and  they  do  not  know  who  would  pay  if  sold  to,  but 
I  have  directed  them  to  sell  if  possible,  and  hope  in  a  few 
days  to  be  able  to  forward  you  the  amount. 

It  is  with  feelings  of  sincere  regret  that  I  am  compelled  to 
say  that  it  will  be  impossible  for  me  to  reduce  the  principal 
of  my  indebtedness  to  you.  I  regret  it  the  more,  as  when  I 
made  the  purchase  I  made  it  in  good  faith,  expecting  the 
instalments  as  they  became  due  would  be  promptly  met ;  but 
a  series  of  misfortunes  have  befallen  me  since  I  made  the 
purchase,  and  it  is  now  only  a  question  of  time,  which,  if 
you  will  give  me,  will  enable  me  to  pay  you  all,  and  as  these 
are  troublous  times  we  have  fallen  on^  and  an  unparalleled 
commercial  pressure,  it  is  impossible  to  raise  a  dollar.  I  am 
compelled  consequently  to  throw  myself  on  your  magnan- 
imity and  generosity,  nor  am  I  desirous  that  you  should  do 
so  without  being  paid  for  it,  and  it  will  be  much  better  than 
stocks  or  any  other  security  at  this  time  to  invest  in.  I  pro- 
pose to  pay  you  in  addition  to  the  legal  interest,  2^  per  cent, 
on  all  amounts  of  principal  that  I  fail  to  pay  when  they  be- 
come due,  I  giving  you  my  note,  payable  on  the  first  day  of 
January,  when  the  interest  becomes  due,  say  for  the  excess  of 
interest  the  ensuing  year,  which  would  be  considered  in  the 
light  of  commission,  not  interest,  for  advancing  $447  48-100, 
and  so  on  for  all  amounts  of  principal  not  paid' at  maturity, 
would  make  the  amount  to  pay  you  next  January  $4,- 
202  58-100  instead  of  $3,756  50-100,  making  the  investment 
equal  to  9|  per  cent,  on  all  amounts  of  principal  due.  As  I 
said  before,  it  is  merely  a  question  of  time,  and  I  am  not  dis- 
posed you  shall  be  the  loser  for  a  single  dollar.  It  now  rests 
with  yourself  whether  I  am  ruined  or  aided  along  by  your 
kindness,  and  should  beg  in  these  times  your  sympathy,  I 
have  considerable  amount  of  money  due  me  from  parties 
here,  but  the  appeals  have  been  made  to  me,  and  I  cannot 
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find  it  in  my  heart  to  press  them,  (even  if  the  law  did  not 
prevent  it^)  when  there  is  no  demand  for  what  they  have  to 
sdl  nor  money  to  buy  with ;  and  as  all  seem  to  be  straggling 
to  vindicate  our  rights  in  the  South,  I  trust  that  God  will 
soften  the  hearts  of  all  who  hold  the  prosperity  of  another  in 
their  hands.  Hoping  that  Georgia  will  soon  follow  the  pa- 
triotic and  noble  example  of  South  Carolina, 
I  am  yours,  very  respectfully, 

JOHN  F.  TUCKER.  . 

Indorsed : 

H.  Lavbens  Toomer,  Esq., 

Charleston,  S.  C. 

Savannah,  January  8th,  1861. 
H.  Laurens  Toomer,  Esq.,  Charleston. 

Dear  Sir: — ^Yours  of  the  4th  instant  came  to  hand  this 
morning  and  contents  noted.  It  is  with  sincere  regret  that  I 
tm  compelled  to  say  that  in  times  like  the  present  I  cannot 
raise  a  dollar  beyond  the  settlement  of  the  interest  due,  which 
shall  be  paid  in  a  very  short  time.  You  ask  me  to  write 
TOtt  and  let  you  know  what  arrangements  I  can  make  towards 
the  settlement  of  the  bond  now  due.  I  cannot  raise  the 
money  without  the  sale  of  property.  I  cannot  sell,  for  there 
ve  no  purchasers,  except  at  a  price,  in  times  like  these,  that 
some  hard-hearted  old  usurer  would  stand  and  gloat  over  the 
hrge  gains  he  might  make  because  he  had  held  his  money  to 
take  advantage  of  just  such  times  as  the  present.  Deeply 
'regretting  the  position  my  failure  to  pay  has  placed  you,  I 
have  suffered  ten  thousand  times  more  than  the  whole  concern 
is  worth,  for  the  reason  that  I  could  not  pay  the  money  or 
help  myself.  When  I  pay  the  interest  now  due,  it  will  make 
some  over  $17,600  I  have  paid  you  in  principal  and  interest, 
uid  I  trust  you  will  take  such  a  view  of  the  case  as  will 
^ble  us  to  get  along  amicably  in  this  matter.  I  assure 
Ton  it  would  afford  me  more  pleasure  to  pay  you,  if  I  had 
the  money,  than  to  withhold  it ;  in  fact,  more  than  to  receive 
^  if  I  did  not  need  it  to  pay  a  debt.  I  desire  to  do  what  is 
'ight,  and  will  do  so  to  the  utmost  of  my  power.    You  shall 
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not  lose  one  dollar^  although  it  may  inoonvenienoe  jou  to 
wait  I  am,  ss  I  said  before,  desirous  to  pay  you,  but  it  is 
impossible  for  money  to  be  raised  at  the  present  time,  conse- 
quently can  do  nothing. 

I  am  yours,  very  respectflilly, 

JOHN  F.  TUCKER. 

The  evidence  being  here  closed,  and  the  parties  being  at 
issue  on  the  aforesaid  petition  and  the  objections  of  said  de- 
fendant thereto,  and  especially  the  fifth  objection  in  the 
record  of  said  suit  stated,  the  cause  was  argued  on  behalf  of 
the  said  petitioner  Henry  L.  Toomer,  and  the  said  defendant 
John  F.  Tucker ;  the  attorneys  for  the  said  John  F.  Tucker 
arguing  and  insisting  that  the  aforesaid  agreement  for  sale  of 
negroes,  the  said  bond,  the  said  sale  of  negroes,  and  mortgage 
of  negroes,  became  and  were  a  contract  made  in  and  governed 
by  the  laws  of  South  Carolina  in  its  construction,  application 
and  enforcement ;  that  the  said  mortgage  on  land  was  only 
collateral  or  auxiliary  to  said  contract  in  regard  to  the  ne- 
groes ;  that)  after  default  made  by  the  said  mortgagee  of  the 
negroes,  the  title  to  said  mortgaged  n^roes  ceased  to  be  con- 
ditional, and  became  absolute  in  said  mortgagee,  Henry  L. 
Toomer,  according  to  the  said  law  of  said  contract,  to-wit, 
the  law  of  the  State  of  South  Carolina ;  and  that,  conse- 
quently, the  loss  of  the  value  of  said  slaves,  by  their  emanci- 
pation, without  the  fiiult  of  said  mortgagor,  should  fall  on 
the  said  mortgagee,  to  the  extent  at  least  of  the  value  of  the 
legal  title  to  said  slaves,  and  should  not  fall  on  said  mort- 
gagor. 

The  argument  on  both  sides  having  closed,  the  Judge 
charged  the  jury,  amongst  other  things  stated  in  the  follow- 
ing motion,  that  whilst  the  law  of  the  place  of  the  contract 
should  govern,  yet  it  did  not  follow  that  the  loss  by  emanci- 
pation of  said  slaves  should  fall  on  the  mortgagee,  who 
became  the  legal  owner  on  condition  broken,  and  that  the 
loss  whicK  said  mortgagee  suffered  by  said  emancipation  was 
only  his  mortgage  security  on  the  slaves,  and  not  the  loss  of 
the  debt.    Whereupon,  the  jury  retired  and  found  for  said 
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plaintiff  that  the  rule  rdsi  on  said  petition  for  foreclosure  be 
made  absolute. 

John  F.  Tucker,  by  his  attorneys,  moved  for  a  new  trial 
OD  the  following  grounds  : 

1st  Because  said  verdict  was  contrary  to  law. 

2d.  Because  said  verdict  was  contrary  to  evidence. 

3d.  Because  said  Court  erred  in  charging  the  jury  that  the 
I068  of  slaves  by  the  act  of  emancipation  did  not  fall  upon 
the  legal  owner. 

4th.  That  the  Court  erred  in  charging  the  jury  that,  to 
fiisten  the  loss  upon  the  owner,  he  must  have  not  only  the 
legal  bat  the  lieneficial  interest. 

oth.  Because  the  Court  erred  in  charging  the  jury  that, 
when,  under  the  law  of  Carolina,  the  mortgagee  became  the 
1^1  owner  by  breach  of  condition,  he  holds  as  trustee  for 
the  mortgagor. 

6th.  Because  the  Court  erred  in  charging  the  jury  that, 
when,  under  the  law  of  South  Carolina,  the  property  bccamle 
vested  in  the  mortgagee,  the  loss  of  the  property  so  vested 
did  not  cancel  the  debt  to  the  extent  of  the  property  so  lost. 

7th.  Because  the  Court  erred  in  charging  the  jury  that 
upon  the  facts  agreed  upon  and  the  law  as  given  them  in 
charge,  they  must  find  for  the  plaintiff. 

8th.  Because  the  Court  erred  in  charging  the  jury  that^ 
although,  in  the  case  of  emancipation  of  slaves,  the  loep 
shoaid  fill!  upon  the  parties  in  interest  in  proportion  to  their 
interest,  yet  in  this  case  that  the  loss  should  fall  entirely  upon 
the  defendant,  John  F.  Tucker.  ^ 

The  new  trial  was  refused. 

To  which  decision  overruling  said  motion  for  new  trial,  the 
8ud  John  F.  Tucker,  by  his  attorneys,  excepted,  and  assigns 
fcrenw — 

1st  That  said  Judge  erred  in  refusing  said  motion  for  new 
^f  under  the  evidence  in  said  cause. 

2d.  That  said  Judge  erred  in  refusing  said  motion  for  new 
^I,  under  the  law  applicable  to  said  cause. 

3d.  That  said  Judge  erred  in  refusing  to  grant  a  new  trial 
under  the  law  and  the  evidence  in  said  cause. 
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4th.  That  said  Judge,  whilst  admitting,  in  said  written 
decision,  that  said  mortgage  on  negroes  was  a  South  Carolina 
oontract,  governed  in  ita  construction  hj  the  laws  of  South 
Carolina,  which,  on  condition  broken,  vest  the  legal  title  to 
the  mortgaged  property  in  the  mortgagee,  yet  erred  in  refus- 
ing said  motion  for  new  trial,  and  in  deciding  that  the  Ices  of 
the  value  of  said  negro  slaves  by  emancipation  should  fall 
wholly  on  said  John  F.  Tucker^  under  all  the  facts  and  cir- 
cumstances in  said  cause. 

5th.  That  said  Judge,  in  said  decision,  erred  in  deciding 
that  in  said  cause  the  mortgagee  was  or  could  be  the  trustee 
of  the  mortgagor,  afler  condition  broken  as  aforesaid^ 

6th.  That  said.  Judge,  in  said  decision,  erred  in  deciding 
that  the  loss  of  the  value  of  said  n^ro  slaves,  by  emancipa- 
tion, ought  rightfully  to  &11  on  said  John  F.  Tucker  as 
mortgagor,  and  not  on  said  Henry  L.  Toomer  as  mortgagee. 

7th.  That  said  Judge  erred  in  refusing  said  motion  for 
new  trial  in  said  cause. 

Habbib,  J. 

The  principles  involved  in  this  case  were  decided  in  Bass 
V8.  Freeman,  34  vol.  Ga.  Repts.,  p.  369. 

In  that  case  it  was  contended  by  counsel  of  Bass,  that  the 
instrument  executed  by  him  was  a  mortgage  under  the  laws 
of  Arkansas;  that  by  the  laws  of  that  State,  that,  upon 
condition  broken  for  the  payment  of  the  purchase  money, — 
the  title  to  the  negroes  ceased  to  be  conditional,  but  became 
absolute  in  Freeman,  and  consequently  as  the  legal  title  was 
in  Freeman  at  the  time  of  the  emancipation  of  the  slaves  by 
war,  the  loss  of  the  value  thereof  should,  as  there  was  no 
fault  in  mortgagor  in  causing  their  emancipation,  fall  upon 
the  mortgagee,  or  at  least  in  equity,  be  apportioned  between 
the  parties.  The  written  opinion  of  Judge  Walker  does  not 
entirely  cover  all  the  points  made  and  considered  and  passed 
upon  by  the  entire  Court,  or  it  would  have  been  readily  per- 
ceived by  plaintiff  in  error  here,  that  all  the  material  ques- 
tions made  by  his  bill  of  exceptions,  had  been  adjudicated. 

With  what  has  been  said,  we  might  appropriately  stop ; 
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bat  it  may  not  be  without  value  to  add  a  remark  or  two ; — 
thqr  will  have  accomplished  some  useful  end^  should  they 
elicit  professional  thought  and  investigation. 

It  occurs-  to  us  that  the  fundamental  vice  of  the  whole 
daim  of  Tucker  to  relief,  is  founded  upon  the  assumption 
that  the  sale  of  the  negroes  to  him  was  coTidUioncd,  and  that 
an  absolute  title,  free  from  any  equity  of  redemption,  revested 
upon  breach  of  payment  by  him — in  Toomer  the  vendor. 

Even  had  the  South  Carolina  mortgage  in  this  case  con- 
tained the  most  stringent  agreement  for  the  exclusion  of  inter- 
ference by  a  Court  of  Chancery,  as  by  taking  away  the 
equily  of  redemption,  that  Court  will  never  permit  such  an 
agreement  to  prevail,  or  any  agreement  which  would  change 
a  mortgage  into  an  absolute  conveyance,  upon  any  condition 
or  event  whatever.  Howard  vs.  Harris,  1  Vernon,  190 ;  Le- 
ton  ff8.  Shade,  7  Vesey,  273;  Williams  on  Keal  Propertyj 
355-6,  top  page. 

In  this  we  discover  an  adherence  to  the  old  law  maxim, 
"Once  a  mortgage,  always  a  mortgage.'* 

The  whole  equity  of  the  mortgagor  Tucker,  consisted  in, 
Ist,  his  equity  of  redemption,  and  2d,  in  the  right  (had  pos- 
session of  the  n^roes  been  taken  by  Toomer  and  a  sale  made 
of  them  under  the  covenant  allowing  such  sale,  or  «nder 
foredoeure,)  to  the  excess  of  money  raised  over  and  above 
the  payment  of  the  debt,  principal^  interest  and  costs,  to  the 
mortgagee. 

We  conclude  what  we  have  to  say  by  a  quotation  from 
Chancellor  Kent's  Com.  4  vol.,  157,  as  it  covers  the  entire 
reasoning  upon  which  the  Bass  case  and  this  were  decided. 

*'  In  ascending  to  the.  view  of  a  mortgage  in  the  contem- 
plation of  a  court  of  equity,  we  leave  aU  these  technical  scrur 
pies  and  difficulties  behind  us.  Not  only  the  original  severity 
of  the  common  law,  treating  the  mortgagor's  interest  as  rest- 
ing on  the  exact  performance  of  a  condition,  and  holding  the 
forfeiture  or  the  breach  of  a  condition  to  be  absolute  by  non- 
payment or  tender  at  the  day,  is  entirely  relaxed ;  but  the 
oarrow  and  precarious  character  of  the  mortgagor  at  law,  is 
changed  under  the  more  enlarged  and  liberal  jurisdiction  of 
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the  courts  of  equity — their  influence  has  reached  the  courts  of 
law,  and  the  case  of  mortgages  is  one  of  the  most  splendid 
instances  in  the  history  of  our  jurisprudence,  of  the  triumph 
of  equitable  principles  over  technical  rules,  and  pf  the  hom- 
age which  these  principles  have  received,  by  their  adoption  in 
the  courts  of  law. 

The  opinion  of  Judge  Fleming,  pronounced  in  overruling 
the  motion  in  this  case  for  new  trial,  is  so  marked  by  vigor- 
ous logic  and  sound  common  sense,  that  we  append  and  adopt 
it  as  fully  expressing  the  reasons  by  which  we  are  influenced 
in  affirming  his  judgment. 

OPINION  OP  JUDGE  FLEMING. 

Henry  L.  Toomer  vs.  John  F.  Tucker.  Motion  for 
New  Trial. 

This  motion  for  new  trial  having  been  submitted  without 
argument,  I  propose  to  do  little  more  than  to  give  the  sub- 
stance of  my  charge  to  the  jury, — ^from  which  it  will  appear 
whether  the  exceptions  to  my  charge,  and  which  exceptions 
are  the  ground  upon  whieh  this  motion  is  made,  are  well 
founded.     I  charged  the  jury 

Ist.  That  the  mortgage  of  the  negroes,  introduced  as  evi- 
dence in  the  ofiuse  for  the  purpose  of  proving  payment^  and 
upon  which  the  argument  has  been  made,  is  a  South  Carolina 
contract. 

2d.  That,  being  a  ISouth  Carolina  contract,  it  is  governed 
in  its  construction  bv  the  laws  of  South  Carolina. 

3d.  That  by  the  laws  of  South  Carolina,  in  a  mortgage  of 
personal  property  upon  condition  broken,  the  legal  title  to  the 
property  mortgaged,  becomes  vested  in  the  mortgagee. 

4th.  That  this  vesting  of  the  legal  title  in  the  mortgagee, 
does  not  operate  eo  instanti  as  a  payment  of  the  debt  due  on 
the  mortgage,  but  is  intended  to  give  the  mortgagee  control 
of  the  property,  so  as  to  enable  him  with  more  ease  and  facil- 
ity, speedily  to  collect  his  debt  by  applying  the  property,  or 
80  much  of  it  as  might  be  necessary  for  that  purpose.  That 
until  such  application  was  made,  there  was  no  payment.      I 
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don't  mean  that  the  mortgagee  upon  taking  possession  of  the 
property,  maj  be  ni^ligent  in  the  use  of  his  power  to  apply 
it  to  the  payment  of  his  debt  If  loss  accrues  by  reason  of 
his  negligence,  he  would  doubtless  be  answerable  for  such 
loss.  I  am  now  only  controverting  the  position  of  defen- 
dant's counsel,  that  condition  broken  operates  as  payment*  I 
say  that  it  gives  him  control  of  the  property  for  the  purpose 
of  enabling  him  the  more  speedily  to  apply  it  to  the  payment 
of  the  debt.  If  he  proceeds  with  due  diligence  to  do  this,  it 
is  then  and  then  only,  that  the  payment  is  consummated.  If 
loss  ooeurs  without  his  fault,  it  must  fall  on  the  mortgagor. 
Suppose  that  upon  condition  broken,  the  mortgagee  proceeds 
at  once  to  assert  his  rights,  he  takes  possession  of  the  property, 
but  before  he  could  advertise  and  sell,  the  negroes  die;  would 
his  debt  be  paid  ?  Assuredly  not.  Substitute  emancipation 
for  death,  and  where  is  the  difference  ?  In  either  case  he  fails 
to  realize  anything,  and  surely  he  cannot  be  made  to  credit 
more  than  he  does  realize,  unless  the  failure  to  realize  has 
been  the  result  of  his  own  conduct.  Now  if  such  be  the  case 
where  the  morgagee  proceeds  with  all  the  diligence  he  can,  to 
assert  his  legal  rights  by  taking  possession  of  the  property, 
how  much  stronger  is  the  case  for  him,  when  he  abstains 
from  the  assertion  of  his  l^al  rights  and  suffers  the  property 
to  remain  in  the  possession  of  the  mortgagor,  atihis.  (the  mort- 
gagor's) own  earnest  request.  If  death  or  emancipation, 
while  in  the  hands  of  the  mortgagee  and  before  he  could  re- 
alize, relieves  the  mortgagee  from  the  obligation  to  give  credit 
on  his  debt,  then  surely  he  is  relieved  from  all  obligation  to 
give  credit,  if  death  or  emancipation  occurs  while  the  prop* 
^y  is  in  the  hands  of  the.  mortgagor,  and  in  his  hands  at  his 
(the  mortgagor's)  request. 

Again,  suppose  that  the  mortgagee  finds  it  impossible  to 
take  possession  of  the  property,  as  may  happen  if  the  prop- 
erty is  in  the  hands  of  a  third  party  under  purchase  from  the 
mortgagor,  in  such  a  case  he  may  have  to  institute  a  suit, — 
is  he  bound  to  give  credit  before  recovery  had  ?  Assuredly 
not  Bat  he  is  bound  to  give  credit  if  it  be  true  that  the  debt 
^  paid  on  condition  broken.     In  such  a  case,  the  mortgage^*. 
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with'  the  price  of  the  negroes  in  his  pockety  is  entitled  to  be 
credited  again  with  their  value  on  the  mortgage.  There  is 
no  escape  from  this  result,  if  the  position  of  the  defendant's 
counsel  be  right. 

I  would  not  speak  disrespectfully  of  any  position  taken  by 
the  learned  counsel  who  represent  the  defendant  in  this  case, 
but  I  must  say  that  I  have  no  patience  with  this  argument. 
It  seems  to  me  to  be  an  outrage  alike  upon  common  sense 
and  common  justice. 

That  I  am  right  in  the  views  I  have  expressed,  is  evident 
from  the  practical  operation  of  the  law  in  South  Carolina. 
What  is  the  course  pursued  in  South  Carolina  in  the  collec- 
tion of  debts  of  this  kind?  So  far  as  I  am  informed,  the 
course  is  this:  upon  condition  broken  the  mortgagee  either 
proceeds  himself,  or  if  he  chooses,  he  places  his  mortgage  Ir 
the  hands  of  the  sheriff  or  of  some  friend,  who  takes  posses- 
sion of  the  mortgaged  property^  to  sell  it  and  credit  the  net 
proceeds  of  the  sale.  If  the  property  sells  for  less  than  the 
debt,  the  mortgagor  is  still  liable  for  the  deficiency ;  if  it  sells 
for  more  than  the  debt,  the  overplus  goes  to  the  morgagor. 
This  I  understand  and  believe  to  be  the  usual  proceeding  in 
South  Carolina.  If  I  am  not  mistaken  in  this,  then  clearly 
condition  broken  is  not  regarded  as  payment,  although  by  the 
law  of  that  State,  condition  broken  vests  the  fee  in  the  mprt- 
gagee.  For  if  it  be  payment,  then  there  can  be  no  deficiency 
for  which  the  mortgagor  is  still  liable, — and  if  there  be  an 
overplus,  the  mortgagor  would  have  no  right  to  it.  In  one 
word,  if  the  mortgaged  property  is  the  property  of  the  mort- 
gagee in  the  absolute  sense  contended  for  by  counsel, — ^then 
the  money  for  which  it  sells  would  also  be  absolutely  his,  and 
there  would  be  no  obligation  to  pay  over  the  surplus.  What 
better  proof  do  we  want  that  the  vesting  of  the  l^al  title  in 
the  mortgagee,  is  simply  for  the  purpose  of  enabling  him 
more  speedily  and  effectually  to  collect  his  debt?  To  this 
extent  the  mortgagee  is  but  the  trustee  of  the  mortgagor,  and 
ihe  trust  becomes  executed  when  the  property,  or  so  much  of 
it  as  may  be  necessary,  has  been  applied  to  the  payment  of  the 
deU.      If  before  this  is  done,  loss  occurs  without  the  fiiolt  of 
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the  mortgagee,  bj  death  or  emancipation,  it  does  not  fall  upon 
the  mortgagee ;  for  np  to  that  moment  the  debt  is  unpaid, 
and  remains  unpaid  unless  the  death  or  emancipation  of  the 
negroes,  has  the  effect  of  payment.  It  does  not  necessarily 
fellow  that  the  loss  must  fall  upon  the  mortgagee,  because 
onder  the  law  he  is  the  legal  owner ;  for,  though  he  be  legal 
owner,  he  is  made  so  for  a  special  purpose.  It  has  been 
harped  on  in  the  argument,  that  [the  loss  must  fall  on  the 
legal  owner ;  that  I  at  this  very  term  so  decided.  In  the  case 
referred  to,  the  legal  owner  was  the  absolute  owner, — not  the 
legal  owner  for  a  particular  purpose.  He  not  only  held  the 
1^1  title,  but  he  had  the  beneficial  interest.  An  executor 
or  administrator  is  the  iegal  owner  of  the  personal  property 
of  the  estate;  but  if  a  negro  dies  or  is  emancipated,  who 
loses — ^the  executor  or  the  heirs  and  distributees  of  the  estate? 
Loss,  then,  does  not  necessarily  follow  the  legal  title.  That 
the  vesting  of  the  legal  title  in  the  mortgagee  does  not  ope- 
rate as  payment,  is  evident  also  from  this ;  that  if  it  be  true, 
then  when  a  mortgage  of  personal  property  has  been  taken 
to  secure  a  debt,  it  destroys  every  other  security  that  a  credi- 
tor may  have,  and  puts  it  out  of  his  power  to  add  to  his  secu- 
rity. Suppose  for  example  that  the  creditor  has  in  addition 
to  his  mortgage,  taken  personal  security,  as  I  believe  was 
done  in  this  case,  he  could  never  make  that  personal  security 
liable.  Why  ?  Because,  so  long  as  the  conditions  of  the 
mortg^e  were  complied  with,  every  installment  paid  as  it 
fell  due,  he  would  have  no  right  of  action, — and  upon  condin 
tion  broken,  he  would  have  no  right  to  proceed  against  the 
aecority,  for  then  the  debt  would  have  been  paid.  In  other 
words,  the  failure  to  pay  is  payment. 

I  want  no  stronger  argument  against  the  proposition  of 
ooansel  than  is  contained  in  the  proposition  itself.  Let  me 
present  another  view,  to  show  that  the  legal  title  vested  in 
the  mortgagee  by  condition  broken  does  not  create  that  abso- 
lute ownerahip  which  would  cast  tlie  loss  by  emancipation  on 
him.  If  under  certain  circumstances  he  is  to  be  prejudiced, 
then  under  certain  other  circumstances  he  ought  to  be  bene- 
fited.   "  It  is  a  bed  rule  that  don't  work  both  ways."    If  the 
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mortgagee  is  to  lose  all  by  emancipation,  when  it  would  take 
all  to  pay  his  debt,  then  if  there  had  been  no  emancipation 
and  the  property  was  more  than  sufficient  to  pay  his  debt, 
he  ought  to  gain  the  excess.  Why  should  he  lose  in  the  one 
case  and  not  gain  in  the  other  ?  If.  there  had  been  but  one 
thousand  of  this  fitly  thousand  dollars  remaining  unpaid,  the 
fiiilure  to  pay  that  one  thousand  dollars  would  vest  that  l^al 
title  in  him  as  fully  and  effectually  and  absolulely  as  the  fail- 
ure to  pay  fifty  thousand  dollars.  If  in  the  one  case  he  is  to 
lose  the  ninety  negroes,  in  the  other  he  ought  to  gain  them. 
The  truth  is,  that  either  proposition  is  monstrous.  All  this 
absurdity  is  avoided  if  what  I  contend  for  be  true — that  the 
legal  title  is  vested  in  the  mortgagee  for  the  purpose  of  ena- 
bling him  to  collect  his  debt.  He  is  bound  to  account  to  the 
mortgagor  for  such  amount  as  he  may  realize  from  the  prop- 
erty. I  care  not  whether,  this  accountability  is.  at  law  or  in 
equity;  it  is  enough  for  my  argument  that  he  is  accountable. 
If  the  property  more  than  pays  his  debt,  he  is  liable  for  the 
excess.  If  it  fill  Is  short  of  paying  his  debt,  the  mortgagor  is 
still  liable  for  the  deficiency.  This  must  be  law,  for  it  is 
justice. 

I  grant  that  if  loss  occurs  by  reason  of  the  neglect  or  fault 
of  the  mortgagee,  he  is  responsible.  But  nothing  of  the  kind 
has  been  shown  in  this  case.  Neither  party  is  in  fault.  True, 
the  mortgagee  did  not  assert  his  legal  right  immediately  on 
condition  broken ;  but  it  is  also  true  that  the  mortgagor  ear- 
nestly appealed  to  him  for  indulgence.  The  negroes  were 
allowed  to  remain  with  the  mortgagor  at  his  own  request, 
and  were  in  his  possession  when  emancipation  came.  The 
result,  to  my  mind,  is  very  clear;  the  mortgagee  has  lost  his 
secuHiy,  the  mortgagor  his  means  of  payment,  so  far  as  that 
security  or  those  means  depended  on  the  negroes  mentioned 
in  the  mortgage.  ^ 
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Jambs  M.  Jones,  plaintiff  in  error,  vs.  George  T.  Eogers 

and  Son,  defendants  in  error. 

Note. — ^WabnbRi  C.  J.,  did  not  preside  in  this  case. 

1.  Concentration  by  the  age&cy  of  the  press,  or  by  associations  of  public 
opinion  to  effecuate  any  landable  intent,  as  to  support  the  Government 
or  to  sustain  legally  its  currency  against  depreciation,  cannot  be  con- 
sidered as  "  duress."  A  person  acting  under  the  influence  of  public 
opinion,  thns  produced,  is  entitled  to  no  relief  in  any  Court,  for  acts 
done  by  him  under  the  legitimate  pressure. 

2.  Bat  when  his  debtor,  being  a  member  of  a  vigilance  committee  created 
Quder  the  recommendation  of  a  large  public  meeting  of  the  citizens, 
sod  who  publicly  announced  *'  that  they  will  hold  all  persons  as  ene- 
mies of  this  Confederacy  who  shall  by  any  means  depreciate  the  Con- 
federate currency,  or  shall  refuse  to  receive  it  in  payment  of  debts, 
and  will  use  their  best  endeavors  to  bring  all  such  persons  to  condign 
panishment  by  legal  means,  if  the  laws  provide  such  punishment,  but 
if  not,  with  or  toitJioui  iaw" — reports  the  creditor  to  the  vigilance 
committee  for  having  refused  to  receive  from  him,  in  payment  of  a  debt 
dae  before  the  war,  such  currency,  and  thereupon  the  creditor  is  sum- 
moned to  appear  before  the  committee  to  answer  for  his  conduct,  and 
in  the  meeting  i«  denounced  by  a  member  of  the  committee  as  a  traitor, 
and  publicly  on  the  streets  by  another,  the  receipt  of  the  Confederate 
currency  under  such  circumstances  was  involuntary ;  it  was  under  con- 
straint, *<  duress,''  and  feai'  produced  by  the  threat  of  brining  him  to 
eondign  punishment  with  or  leithotU  law;  fears  for  his  personal  s^ety 
endangered  by  his  denunciation  as  a  traitor. 

8.  Equity  in  such  case  will  grant  relief. 

Eqaity.  Daress.  Tried  before  Judge  Cole,  Bibb  Superior 
Court,  January  Adjourned  Term,  1867. 

Complainant  avers  that  on  the  20th  of  August,  1862, 
George  T.  Sogers  and  Charles  H.  Rogers  (using  the  firm 
name  of  George  T.  Kogers  &  Son)  made  and  delivered  to 
him  their  promissory  note,  due  one  day  after  its  date,  for 
$1,354.23,  which  indebtedness  arose  as  follows :  Complainant 
in  1857  loaned  James  G.  Rogers,  son  of  said  George  T.,  and 
then  a  merchant  in  Savannah,  $4,000.00,  on  the  endorsement 

of  8aid  George  T.  Rogers  &  Son,  and  on  the day  of 

f  1859,  said  firm  assumed  said  indebtedness  and  took 

coDtzol  of  the  notes  or  drafts  constituting  said  previous  in- 
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debtednesS;  and  gave  their  own  notes  for  the  same;  and  their 
said  note  of  $1^354.23  was  given  in  renewal  of  the  balance 

of  their  said  note  given  in  1859.     On  or  about  the  

day  of  September^  1863,  said  firm  offered  to  pay  off  said 
promissory  note  in  Confederate  Treasury  notes,  (at  par,) 
which  were  then  greatly  depreciated.  Complainant  had  for 
years  had  his  money  loaned  out  for  interest  as  an  investment^ 
and  having  no  occupation  or  pursuit  in  which  he  could  ad- 
vantageously use  said  Confederate  Treasury  notes,  he  refused 
to  receive  the  same  in  payment  of  said  note.  Thereupon^ 
said  firm  threatened  to  report  complainant  to  *^  the  Vigilance 
Committee/'  then  organized  and  appointed  by  a  public  meet- 
ing of  the  citizens  of  Macon,  which  committee  consisted  of 
Thaddeus  G.  Holt,  Chairman,  Preston  E.  Bowdre,  Charles 
Collins,  Thomas  A.  Harris,  William  B.  Johnston,  William 
T.  Mix,  Robert  B.  Barfield,  Jackson  DeLoache,  John  J. 
Oresham,  said  Greorge  T.  Rogers,  and  perhaps  others,  who 
were  organized  and  charged  to  look  after  and  regulate  and 
punish  offending  citizens  who  refused  to  take  Confederate 
Treasury  notes  in  payment  of  debts  due  to  them  before  the 
war  then  existing;  that  a  resolution  of  a  meeting  of  the 
citizens  of  Macon,  passed  17th  Feb.,.  1863,  was  the  founda- 
tion of  that  committee's  authority,  said  committee  having 
been  appointed  by  the  City  Council  of  Macon  in  conformity 
thereto ;  and  that  said  resolutions  embraced  the  scope  of  the 

authority  assumed  by  said  committee,  which  acted  in  con- 
formity thereto. 

The  resolutions  alluded  to  are  here  set  out,  and  are  the 
same  hereinafter  set  forth  in  the  evidence  as  the  proceedings 
of  said  meeting. 

At  the  time  of  such  refusal,  nnd  as  an  additional  reason 
therefor,  Vicksburg  and  Port  Hudson  had  fallen,  by  which 
the  Southern  Confederacy  had  become  irrevocably  severed  by 
Federal  occupancy  of  the  Mississippi  River,  and  the  Con- 
federate Army  of  Virginia  had  been  defeated  at  Gettysburg; 
and  the  Western  Army  of  the  Confederate  States  had  fallen 
back  before  superior  forces  from  TuUahoma;  and  complainant 
really  believed  the  subjugation  of  the  Confederate  States  was 
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onlj  a  qnestion  of  time^  and  Confederate  Treasury  notes^  in 
comparison  with  specie,  was  then  as  fourteen  to  one  discount, 
and  complainant  then  believed  they  would  be  worthless ;  and 
again,  said  firm  were  then  actively  engaged  in  merchandizing 
for  Confederate  money,  and  could  more  safely  employ  such  cap- 
ital than  ooald  complainant;  and  in  1869  complainant  had 
saed  said  firm  for  this  debt,  and  had  withdrawn  the  suit,  (be- 
cause said  George  T.  represented  that  his  credit  would  be 
thereby  injured,)  and  made  the  arrangement  already  stated. 
Scud  firm  reported  said  refusal  to  said  Chairman  of  said 
Yigilance-  Committee,  who  notified  complainant  to  receive 
said  fimds  from  said  firm,  and  threatened  to  assemble  the 
Committee  and  call  complainant  before  it  if  he  did  not* 
Complainant  still  refused,  and  was  cited  by  said  Chairman 
to  appear  before  said  Committee  on  the  10th  September, 
1863 ;  and  in  view  of  the  threats  of  members  of  said  Com- 
mittee to  publish  complainant  as  a  traitor,  and  of  the  danger 
to  his  person  and  property  ccmsequent  upon  continued  refusal, 
and  np(m  the  advice  of  one  of  said  Committee,  James  H.  B. 
Washington,  (who  fully  justified  complainant  in  his  legal 
and  moral  right  to  continue  such  refusal,)  to  yield  up  his 
rights  and  accept  said  .Treasury  notes  at  par,  complainant 
authorized  said  Washington  to  represent  him  before  said 
Committee  and  do  whatever  he  thought  best,  and  so  to  in- 
form said  Committee.  Washington  attended  the  meeting, 
(where  was  also  Greorge  T.  Rogers  as  a  member,)  and  in  view 
of  the  threatening  attitude  of  a  majority,  and  the  danger  of 
disturbaoce  to  complainant  in  the  community,  Washington 
withdrew  complainant's  refusal,  and  promised  that  he  would 
take  the  said  Treasury  notes  at  par  for  said  debt ;  and  there^ 
npon  complainant  gave  up  his  note  and  took  said  currency 
therefor  at  par.  Complainant  did  not  invest  said  funds  in 
property,  but  with  other  funds  it  was  converted  into  State 
Treasury  notes,  which  have  been  repudiated,  (complainant 
having  of  them  at  the  date  of  repudiation  and  now  01,493, 
and  |550  loaned  on  call  in  March,  1866,  all  of  which  is  now 
worthless. 
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Complainant  waives  all  answer  to  the  bill,  except  to  these 
interrogatories : 

Interrogatoby  IST.  Did  not  said  Jones,  on  or  about 
20th  August,  1862,  receive  the  promissory  note  of  Rogers  & 
Son,  due  one  day  afler  date,  for  $1,354.23,  or  about  that 
sum  ?  and  what  was  amount  of  same,  its  date,  and  when  due? 
^  Int.  2d.  Was  not  this  note  given  in  renewal  of  the  balance 
due  on  a  note  or  notes  he  held  on  Rogers  &  Son  for  a  settle* 
ment  of  about  $10,000,  or  other  large  sum,  in  1859,  by  which 
said  Rogers  &  Son  became  possessed  of  and  the  owners  of 
the  note  or  draft  for  that  sum,  previously  held  by  said  Jones 
made  or  drawn  by  James  G.  Rogers,  and  endorsed  by  said 
George  T.  Rogers  &  Son,  and  on  which  said  Jones  forebore 
suit,  and  made  said  exchange  ?  what  was  the  amount  of  said 
draft,  its  date,  and  when  due ;  and  who  were  the  drawer,  en* 
dorser,  and  acceptor  ? 

Int.  3d.  Did  not  said  Rogers  &  Son,  in  September,  1863, 
offer  to  pay  said  promissory  note  to  said  James  M.  Jones, 
alluded  to  in  interrogatory  first,  in  Confederate  Treasury 
notes  at  par,  and  did  he  not  refuse  to  receive  them  in  pay- 
ment, and  on  such  reAisal  did  not  Rogers  &  Son  notify  the 
Chairman  of  the  Vigilance  Committee  as  aforesaid  of  the 
fact,  and  did  said  Rogers  &  Son  afterwards,  and  about  that 
time,  pay  off  said  note  in  said  Confederate  Treasury  notes  at 
par  to  said  Jones  ?  when  was  the  payment  made,  and  how 
much  in  Confederate  Treasury  notes  was  given  in  payment 
of  the  same,  and  when  ? 

Complainant  avers  that  he  was  thus  forced  into  delivering 
up  said  note,  and  prays  that  he  now  have  a  judgment  for  the 
amount  due  on  the  same,  and  for  such  other  and  further  re- 
lief as  is  equitable  in  the  premises. 

Both  defendants  answered  that  complainant  loaned  to 
James  G.  Rbgers  $4,000.00  on  or  about  the  14th  July,  1857; 
James  G.  Rogers  drew  a  draft  on  Way  &  Taylor,  of  Savan- 
nah, for  $4,600.00,  July  14th,  1857,  payable  twelve  months 
after  date,  to  order  of  George  T.  Rogers  &  Son,  which  draft; 
was  endorsed  by  Greorge  T.  Rogers  &  Son,  who  got  nothing 
therefor,  but  endorsed  for  accommodation  only,  and  accepted 
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bj  Way  &  Taylor,  and  delivered  to  oomplainant  in  consider- 
ation of  said  loan. 

On  8th  July,  1869,  the  said  draft  was  taken  up,  and  in 
&»  of  it  said  James  O.  Rogers  made  his  note  for  $6,080.07, 
paTable  17th  Jaly,  1869,  to  order  of  siud  Rogers  &  Son,  and 
endorsed  by  them  and  said  Way  &  Taylor.  When  and  after 
this  last  note  was  due,  George  T.  Rogers  &  Son  paid  all  of 
itexcq)t  about  the  amount  for  which  the  note  of  $1,364.28 
aforesaid  was  given,  and  took  up  the  note  for  $6,080,07, 
Complainant  states  the  date  of  the  last  note  correctly ;  de- 
fendant did  propose  to  pay  this  note  in  Confederate  Treasury 
notes;  oomplainant  did  refuse  to  receive  them.  George  T. 
says  he  did  not  threaten  to  report  him  to  the  Vigilance  Com- 
mittee, or  make  any  other  threat ;  said  note  for  $6,080.07 
was  in  hands  of  Stubbs  &  Hill  for  suit,  but  suit  was  with- 
drawn, under  what  circumstances  not  recollected. 

Geoboe  T.  also  answers  that  he  did  report  said  refusal  to 
the  Chairman  of  said  Committee,  but  does  not  know  what 
said  Chairman  did  or  said  on  the  subject  to  complainant ; 
that  aflerwards,  sometime  in  September,  1863,  they  did  pay 
off  aaid  note  at  its  face,  principal  and  interest,  in  Confederate 
States  Treasuiy  notes. 

Charles  H.  Rogers  also  adopts  the  statements  as  to  the 
time  when  and  the  currency'  in  which  said  note  was  paid  off, 
and  states  that  suit  was  withdrawn  upon  a  proposition  of 
complainant,  and  admits  that  something  was  said  about  suit 
injaring  credit  of  the  defendants ;  he  answers  that  more  than 
once  m  May  or  June,  1863,  he  offered  to  pay  said  note  in 
Confederate  Treasury  notes,  (before  Vicksburg  fell,)  and  also 
offered  to  pay  him  in  cotton  when  it  was  about  46  cents  per 
poond ;  and  that  complainant  refused  these  offers.  He  says 
nothing  as  to  reporting  to  Vigilance  Committee  or  threats, 
ttd  sets  up  that  that  the  notes  ab  origine  were  tainted  with 
QSQiy.   They  claimed  that  the  note  was  paid. 

Upon  the  trial,  after  the  bill  and  answers  had  been  read, 
the  parties  introduced  the  following  evidence : 


11 
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Thaddeus  G.  Holt  testified  that  he  was  Chairman  of 
Committee  appointed  by  the  City  Council  under  the.  reso- 
lutions of  the  meeting  of  the  citizens  of  Macon^  of  February, 
1863.  About  Ist  September,  1863,  George  T.  Sogers  notified 
him,  as  such  Chairman,  that  complainant  had  refused  Con- 
federate Treasury  notes'  in  payment  of  a  debt  due  to  com- 
plainant by  George  T.  Rogers  &  Son.  Witness  shortly 
thereafter  met.  complainant  in  the  street  and  told  him  of  said 
complaint,  advised  him  to  take  the  money,  but  complainant 
refused.  Witness  told  him  if  he  persisted  in  refusing  wit- 
ness would  call  the  Committee  together  and  lay  the  case  be- 
fore it.  . 

Complainant  persisted.  Witness  called  the  Committee  to 
meet  September  3d,  but  at  request  of  complainant,  and  be- 
cause he  was  indisposed,  the  meeting  was  postponed  to  5th  of 
that  month. 

On  the  5th,  part  of  the  Committee  assembled,  to  wit :  (as 
well  as  recollected)  T«  G.  Holt,  J.  B.  fioss,  J.  J.  Gresham, 
W.  B.  Johnston,  Charles  Collins^  P.  E.  Bowdre,  T.  A.  Harris, 
J.  DeLoache,  G^rge  T.  Sogers,  G.  W.  Price,  A,  Mix, 
Robert  B.  Barfield,  and  J.  H.  R.  Washington. 

Complainant  was  not  present,  but  J.  H.  R.  Washington 
claimed  that  he  was  authorized  to  represent  him,  and  did  so. 
Complainant's  said  refusal  was  stated  to  the  Committee,  and 
after  discussion,  but  before  final  action,  Washington  stated 
that  complainant  would  take  the  money. 

Witness  does  not  recollect  what  was  said  in  the  discussion ; 
thinks .  Charles  Collins  and  T.  A.  Harris  expressed  them- 
selves most  strongly  against  complainant's  said  conduct. 

On  cross-examination,  witness  said  .he  did  not  understand 
that  the  said  Committee  had  or  assumed  to  have  power  to 
punish  for  such  refusals,  the  object  being  to  make  citizens 
take  said  Treasury  notes  by  bringing  to  bear  public  opinion 
on  them ;  that  as  such  Chairman  he  never  undertook  to  carry 
out  the  resolutions  of  February,  1863,  except  by  fi[>rce  of 
public  opinion  as  aforesaid;  that  he  knew  of  no  threats 
being  made  by  any  of  the  Committee. 
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BoBERT  B.  Bariteij)  testified  that  he  was  present  as  a 
member  of  said  Committee  on  said  occasion ;  complainant  was 
absent,  bat  represaited  by  said  Washin^rton,  one  of  the  Com- 
mittee ;  the  matter  was  discussed;  some  of  the  Committee  were 
violent  in  dennnciation  of  complainant's  said  coarse ;  he  did 
not  recollect  all  that  was  said,  but  thinks  that  Charles  Collins, 
then  or  shortly  before,  said  that  if  complainant  persisted  in  his 
said  refusal,  he  ought  to  be  published  as  a  traitor,  or  words 
to  that  effect ;  after  the  discussion  had  progressed,  Washing- 
ton, apprehensive  that  a  majority  of  the  Committee  would  be 
opposed  to  complainant's  course,  notified  the  Committee  that 
complainants  would  receive  said  currency. 

Before  the  meeting,  witness  advised  complainant  that  he 
did  not  think  it  would  be  safe  for  complainant  to  persist  in 
his  said  refusal,  and  Washington  assured  complainant  afler 
the  meeting  had  adjourned  that  he  had  told  the  Committee 
that  he,  complainant,  would  take  the  currency,  and  that,  ii 
his  opinion,  it  was  not  safe  for  complainant  to  refuise  it. 

Witness  is  satisfied  from  what  took  place  with  the  Com- 
mittee, aflerward  and  during  the  same  meeting,  in  the  case  of 
Dessau,  that  the  *  Committee  would  have  been  against  com- 
pliunant  had  not  Washington  acted  as  aforesaid. 

In  Dessau's  case,  (for  such  a  refusal)  and  for  refusal  to  meet 
the  Committee,  a  Suh-Committee  of  three  was  appointed  to 
wait  on  Dessau,  of  which  Charles  Collins  was  Chairman ; 
Collins  afterwards  said  Dessau  would  take  the  money,  but 
whether  he  did  take  it,  witness  k|^ew  not. 

On  croes-examination,  he  stated  that  J.  B.  Boss,  A.  Mix,  J. 
DeLoache,  W.  B.  Johnston,  G.  W.  Price,  were  moderate  men. 
Witness  and  Washington  were  there  (opposing  the  action)  as 
friends  of  complainant. 

Albebt  Mix  testified  that  he  was  at  said  meeting  of  the 
Committee;  strong  feeling  was  exhibited  by  the  majority 
against  complainant ;  some  violently  denounced  his  conduct ; 
thinks  Charles  Collins  one  of  the  most  violent,  though  he 
could  not  recollect  what  was  said. 

Gabriel  B.  Bobebts  testified  that  from  the  1st  to  the 
15th  September,  1863,  said  oarrency  was  at  the  rate  of  fifteen. 
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tor  one  in  gold  in  Maoon.  He  farther  stated  that  he  was  a 
citizen  of  Maoon  and  well  aoquainted  with  his  fellow-eitisens, 
and  was-  thereupon  asked  **  whether,  from  snch  knowledge, 
he  did  or  did  n6t  believe  that  at  that  time,  September  15th, 
1863,  complainant  could  with  safety  jbo  himself  have  pablicly 
refused  to  take  Confederate  Treasury  notes  for  said  debts.'' 

Upon  ot]gection  made,  the  Court  refused  to  allow  said  ques- 
tion answered. 

Complainant  testified  in  his  own  behalf  that  he  loaned 
James  G.  Kogers  $4,000.00  for  twelvie  months,  and  took  his 
drafl  therefor  on  Way  &  Taylor,  ji^  Savannah,  accepted  by 
them  and  endorsed  by  defendahfe  for  $4,500.00,  that  being 
the  custofcnary  rate  at  which  the  banks  were  discounting  such 
drafts;  in  July,  1858,  the  drafl  was  renewed  in  same  way 
and  at  same  rate  for  six  m<>nths^  the  interest  being  added  in ; 
when  this  was  due,  or  shortly  aflerward,  it  was  again  re* 
newed  for  six  months  at  same  rate  of  discount,  and  changed 
into  a^  note  on  James  G.  Rogers,  endorsed  by  Way  & 
Taylor  and  George  T.  Rogers  &  Son,  for  $6,080.07,  on  17th 
February,  1859 ;  when  this  note  was  due,  complainant  got 
Hill  <&  Stubbs  to  sue  on  it,  and  took  the  writ  to  George  T. 
Rogers  &  Son  to  get  acknowledgment  pf  service.  They  asked 
not  to  be  sued;  said  suit  would  injure  their  credit,  and  pro- 
posed to  take  up  the  note  and  give  their  own  for  same  amount, 
if  further  time  were  given.  Complainant  thereupon  divided 
the  debt  into  installments,  due  at  different  times,  with  seven 
per  cent,  interest,  and  took^e  notes  of  Rogers  &  Son,  with- 
out security,  in  payment  of  said  note.  On  20th  Aug.,  1862, 
said  last  notes  had  been  paid  off  in  money  and  notes^  except 
a  balance  of  $1,354.23,  and  for  this  they  gave  a  note  in  re- 
newal. 

No  offer  was  made  to  pay  this  last  note  till  in  July  or 
August,  1863,  after  the  fall  of  Vicksburg  and  Port  Hudson, 
the  falling  back  of  General  Bragg  to  Chattanooga,  and  the 
battle  of  Gettysburg. 

Up  to  these  events,  witness  had  taken  $4,000  or  $5,000  in 
ourreAcy  for  debts  due  before  the  war,  and  when  the  currency 
was  of  little  use  to  him  for  re-investment,  and  he  refused  to 
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take  anj  more ;  so  told  Rogers  &  Son  and  his  reosons  for  re- 
tusingy  to-^wit:  that  his  capital  had  been  invested  in  loans 
before  the  war^  and  he  had  lost  as  much  as  he  eould  afford 
to  lose;  Rogers  asked  him  to  take  the  mone^  and  invest 
it  in  cotton ;  witness  replied  that  he  was  not  trading  or 
speealatingy  nor  had  he  be^i,  but  as  he,  Rogers,  was,  he  ought 
to  iDvest  the  money  and  keep  it  till  he  could  pay  something 
valuable.  About  September,  1863,  Rogers  persisting  in  his 
ofiers,  complainant  peremptorily  refused  the  currency  on  Sat- 
urday, August  29th,  1863. 

On  Monday  following,  complainant  was  called  on  by  T.  G. 
Holt,  chairman  of  said  committee,  on  the  street,  and  they 
commenced  a  discussion  about  said  refusal ;  complainant  re- 
plied that  Greorge  T.  Rogers  had  been  complaining  of  him ; 
Holt  admitted  that  he  had,  and  insisted  that  complainant 
should  take  the  currency  from  Rogers ;  complainant  attempt- 
ed to  reason  with  him,  rehearsed  what  he  (complainant)  had 
said  to  Rogers,  and  said  that  he  (Holt)  and  the  other  mem- 
bers of  the  committee,  who  had  their  capital  invested  in 
railroad  and  factory  stocks,  and  lands  and  other  proj^erty, 
would  not  exchange  their  investments  for  such  currency  (then 
80  much  depreciated)  at  par ;  complainant  reiterated  his  refu- 
ffil,  and  Holt  said  he  would  call  the  committee  together; 
Holt,  at  complainant^s  request,  gave  him  the  names  of  the 
oommittee-men ;  a  day  or  two  afterwards,  •  complainant  was 
formally  notified  to  appear  before  said  committee,  by  a  city 
policeman,  on  Thursday  of  that  week ;  witness,  on  account  of 
sickness,  sent  a  note  to  said  chairman,  asking  a  postponement 
of  the  case  till  Saturday,  and  received  the  following  reply : — 

September  3(2, 1863. 
Ms.  J.  M.  Jones  : 

-Dear  Shr: — ^Your  note  is  received.  In  reply,  I  have  no 
power,  at  this  late  moment,  to  postpone  the  meeting  of  the 
committee.  The  committee  may  postpone  the  investigation, 
on  the  reception  of  your  note  to  me,  giving  notice  of  your 
indisposition.  Very  respectfully, 

T.  G.  Holt. 
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The  inyestigation  was  poetponed  till  Saturday.  Before 
that  meeting  of  the  committee^  complainant  conversed  with 
one  of  the  committee,  P.  E.  Bowdre,  who  said  he  thought  it 
was  treason  to  refuse  to  take  the  currency^  but  as  complainant 
thought  differentlji  he  would  not  say  that  of  oomplunant. 
Some  hour  or  two  before  the  meetingi  complainant  met 
Charles  CollinS|  one  of  the  committee,  on  the  street.  Collins 
told  him  to  take  that  money  from  Rogers ;  complainant  re- 
plied that  he  would  not,  that  it  was  an  outrage.  Collins  said 
if  he  did  not  take  it,  he  would  be  published  to  the  world  as 
a  traitor.  Complainant  then  went  to  the  bank  and  saw  J.  H. 
R.  Washington,  one  of  the  committee,  and  told  him  to  repre- 
sent the  case  before  the  committee,  and  entrusted  the  whole 
matter  to  him,  to  do  what  he  thought  best  under  the  circum- 
stances. Washington  agreed  to  attend  the  meeting  and  rep- 
resent complainant. 

After  the  meeting,  Washington  reported  to  complainant 
that  he  had  agreed  before  the  committee,  that  the  money 
would  be  received,  and  that  while  he  regarded  it  as  a  great 
outrage  upon  complainant's  rights  to  be  compelled  to  do  so, 
he  did  not  think  him  safe  in  refusing.  R.  B.  Barfield,  another 
of  the  committee,  who  had  attended  the  meeting  as  complain- 
ant's friend,  gave  the  same  advice.  Thereupon  fpomplainant 
delivered  up  said  note  and  took  Confederate  treasury  notes  at 
par  therefor.  He  put  said  treasury  notes  with  his  other 
mon^,  and  never  invested  it  further  than  endeavoring  to  ex- 
change his  treasury  notes  for  State  treasury  notes  of  the  State 
of  Georgia,  payable  in  Confederate  States  treasury  notes,  and 
receivable  for  State  taxes,  and  had  them  at  the  end  of  the 
war,  and  now  has  of  such  State  treasury  notes  $1,493,  and  in 
Confederate  mon^  $68,  and  loaned  on  call  in  March,  1865, 
$600,  and  valued  at  the  time  at  about  sixty  for  one  in  gold. 
Complainant  took  said  currency  from  Roger?  &  Son  because 
he  did  not  consider  it  safe  for  him  to  refuse  to  do  so  longer, 
under  the  circumstances. 
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The  following  appeared  in  the  Georgia  Journal  and  Mea- 
smger  of  Febmaiy  25th,  1863,  and  was  read  in  evidence  : 

PUBLIC  HEETINa  IK  MACX)N. 

ft 

Macm^  FAruary  nth,  1803. 

In  paiBoanoe  of  a  call  published  in  the  Daily  Telegraph,  a 
large  number  of  the  citizens  of  Macon  and  the  surrounding 
ooantry,  assembled  this  day  in  the  City  Hall. 

The  meeting  was  organized  by  calling  the  Hon.  T.  G.  Holt 
to  the  chair  and  appointing  W.  D.  Williams  Secretary.  The 
Chairman,  on  taking  his  seat,  made  known  the  object  of  the 
meeting,  and  announced  that  it  was  ready  for  business.  On 
motion  of  Col.  Whittle,  a  committed  of  five  was  appointed 
by  the  Chair,  to-wit;  Messrs.  L.  N.  Whittle,  Nathan  Bass, 
J.  J.  Gresham,  W.  B.  Johnston  and  A.  Lockett,  to  consider 
and  report  business  for  the  action  of  the  meeting. 

Isaac  Soott,  Esq.,  being  present,  rose  and  stated  that  he  had 
been  informed  by  a  friend,  that  certain  transactions  in  which 
he  was  a  i>arty,  were  in  p&rt  the  occasion  of  the  call  of  this 
meeting ;  and  if  such  were  the  case,  he  desired  permission  to 
make  some  remarks.  On  motion  of  Col.  W.  B.  Parker,  this 
permission  was  granted,  and  Mr.  Scott  accordingly  occupied 
the  attention  of  the  meeting  for  a  short  time  with  some  state- 
meotB  and  explanations  in  regard  to  said  transactions.  The 
committee  having  retired,  returned  and  reported  the  follow- 
ing preamble  and  resolutions,  which,  on  motion  of  Col.  W. 
K.  DeGraffenreid,  were  unanimously  adopted :  . 

'^  Although,  happily  for  us,  we  ourselves  are  remote  firom 
the  actual  din  of  battle  and  clash  of  arms^  and  are  allowed 
to  enjoy  in  ease  and  security,  the  comforts  of  our  homes  and 
firaides,  still  we  recognize  the  fact  that  we  of  Georgia,  to* 
gether  with  our  sister  States  of  the  Confederacy,  are  in  the 
midst  of  revolution  and  war,  and  that  these  blessings  are  al- 
lowed us  in  consequence  of  the  energy  and  gallantry  of  our 
yonng  men,  of  our  brothers,  sons  and  friends,  who  have 
nehed  to  the  field  and  are  now  confronting  our  enemies,  of- 
fering themselves  willing  sacrifices  for  us,  for  our  property, 
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and  for  their  families  whom  thej  have  left  behind  and  in  our 
keeping. 

'^  We  are  engaged  in  a  war^  whether  considered  in  view  of 
the  numbers  engaged  on  either  side  or  the  mighty  resalts 
which  must  invarialbly  follow  to  us^  involving  liberty  and  in- 
dependence on  the  one'  hand  or  utter  subjugation  and  ruin  on 
the  other,  of  such  magnitude  as  the  world  never  before  saw, 
and  this  with  one  of  the  most  powerful  nations  of  the  earth, 
outnumbering  us  near  three  to  one,  requiring  on  our  part  not 
only  unity  of  purpose  but  concert  of  action,  and  the  active 
development  of  every  power  and  aid  to  assist  and  sustain  our 
young  government  and  brave  troops  in  the  mighty  and  une- 
qual contest  in  which  we  are  'engaged;  with  this  union  and 
concert,  smiled  on  as  we  feel  we  have  been  heretofore  by  a 
kind  and  gracious  Providence,  we  must  succeed,  unless  we 
shall  be  shorn  of  our  strength  by  enemies  lurking  in  our  own 
midst,  under  the  guise  of  friends. 

'^To  wage  this  war  does  now  require  and  will  require  to 
keep  troops  almost  innumerable  in  the  field,  to  supply  4h^n 
with  clothes,  sustenance  and  transportation,  to  manu&oture 
and  supply  immense  quantities  of  arms  and  all  the  munitions 
of  war,  to  provide  for  and  take  care  of  the  wives  %a^  children 
whom  our  volunteers  have  left  in  our  charge,  while  they  are 
away  battling,  and  if  need  be,  dying  in  our  defence;  these 
and  each  and  all  of  them,  will  r^uire  large  sums  of  money 
to  procure  and  supply,  and  without  which  the  struggle  most 
be  given  over;  indeed,  without  money  for  the  future,  as  well 
as  now,  we  are  already  vanquished. 

^'Our  young  government,  not  yet  two  years  old,  being  cut 
off  from  all  commercial  intercourse  with  the  world,  hemmed 
in  by  the  powerftil  navy  of  the  enemy,  is  forced  to  rely  on 
her  own  resources  for  money  as  well  as  for  all  other  requisites 
to  carry  on  this  war  for  our  independence,  and  although  co»- 
taining  within  itself  all  the  elements  of  wealth  suffident 
even  for  this  great  emergency  which  is  upon  her,  she  is  forced 
while  the  blockade  of  ^her  ports  shall  continue,  to  resort 
to  her  oredit  until  she  shall  be  able  to  send  abroad  and 
dispose  of  the  rich  commodities  with  which  almost  every 
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fiurm  in  the  land  is  filled,  so  that  for  the  timCi  this  credit  as 
need  by  our  government^  the  Confederate  currency  is  to  us^ 
all  in  all. 

"Destroy  this  credit^  break  down  this  currency,  and  our 
armies  most  of  necessity  at  once  give  up  the  fight  and  come 
home,  and  we  with  them  occupy  the  position  our  enemies 
in  no  oth^  way  have  been  or  will  be  able  to  force  upon^us^ 
that  of  8er&  and  slaves  to  the  bigots  of  New  England  and 
their  allies  and  friends. 

^  He  who  would  thus  work  our  ruin,  would  not  hesitate  to 
lead  oar  troops  into  the  ambush  of  the  enemy,  or  by  any 
other  means  in  his  power,  short  of  taking  the  field  as  an  open 
enemy,  work  our  ruin, 

"Therefore^ 

"  Reiobfedj  That  we  will  hold  all  persons  as  enemies  of  this 
Confederacy,  who  shall  by  any  means,  depreciate  the  Confed- 
erate currency  or  shall  refuse  to  receive  it  in  payment  of 
debts,  and  will  use  our  best  endeavors  to  bring  all  such  to 
condign  punishment  by  legal  means,  if  the  laws  provide  such 
panishment,  but  if  not — ^to  punishment  with  or  without  law. 

**  Resolved,  That  inasmuch  as  the  Confederate  Government 
has  made  its  treasury  notes  a  legal  tender  in  payment  for  sup- 
plies for  the  army  taken  from  the  citizens  by  impressment,  by 
compelling^  such  citizens  to  receive  them  in  payment  for  such 
supplies,  and  also  in  payment  of  its  troops,  we  deem  it  both 
the  duty  and  interest  of  the  Government,  as  well  with  the 
view  of  sustaining  its  credit,  as  an  act  of  impartial  justice  to 
all  its  citizens,  to  make  such  notes,  by  legislative  enactment, 
a  1^  tender  in  payment  of  all  debts. 

^Radved,  That  the  proceedings  of  this  meeting  be  sent 
to  our  Senators  and  Representatives,  to  the  end  that  they  may 
bring  the  subject  before  Congress,  and  either  pass  a  law  mak- 
^g  the  Confederate  currency  a  legal  tender,  or  a  law  inflicting 
severe  panishment  on  all  who  shall  endeavor  to  depreciate  or 
lower  its  value. 

^  Besolvedf  That  the  Mayor  and  Council  of  the  city  of  Ma- 
<^Q  are  requested  to  appoint  a  Vigilance  Committee,  to  be 
<x>mpoBed  of  twenty-five  of  our  best  and  most  substantial 
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citizens,  who  shall  be  clothed  with  all  the  power  of  the  cily 
police,  and  whose  duty  it  shall  especially  be  to  collect  any 
and  all  facts  they  can,  bearing  on  this  subject,  and  bring  the 
offenders  to  punishment. 

*^  Resolved,  That  the  Committee  who  shall  be  appointed  by 
the  City  Council,  collect  as  far  as  they  can,  the  names  of  all 
persons  in  the  city,  who  have  refused  to  receive  the  currency 
in  payment' of  debts  due  them,  that  they  may  be  brought  to 
the  notice  of  the  public  and  to  punishment;  (on  motion  of 
C.  J.  Harris)  that  any  attempt  tending  directly  or  indirectly 
to  depreciate  the  currency  of  the  country,  is  unpatriotic. 

^^  Resolved  ihereforej  That  during  the  continuance  of  the 
war,  the  attorneys  of  this  city  be  recommended  to  reject  all 
claims  for  suits,  where  the  party  plaintiff  refuses  to  accept 
CJonfederate  money  in  payment  of  the  same." 

On  motion  of  J.  Rutherford,  Esq.,  the  proceedings  of  this 
meeting  were  ordered  to  be  published  in  the  city  papers,  and 
all  journals  favorable  to  the  objects  of  the  meeting,  requested 
to  copy.    The  meeting  then,  on  motion,  adjourned. 

T.  G.  HOLT,  Oioirman. 
W.  D.  Williams,  BeereUiry. 

The  following  Committee  was  appointed  by  the  City  Coun- 
cU,  in  conformity  with  the  above  proceedings  : 

T.  G.  Holt,  J.  B.  Koss,  J.  J.  Gresham,  Wm.  B.  Johnston, 
Charles  Collins,  J.  W.  Fears,  G.  M.  Logan,  S.  T.  Coleman, 
P.  E.  Bowdre,  Thomas  A.  Harris,  J.  T.  Boifeuillet,  David 
Flanders,  J.  DeLoache,  J.  A.  Ralston,  E.  Jj.  Strohecker,  Na- 
than Bass,  G.  T.  ilogers,  C.  C.  Sims,  W.  T.  Lightfoot,  Rob- 
ert B.  Barfield,  George  W.  Price,  W.  Massenburg,  A.  Mix, 
J.  H.  R.  Washington,,  Dr.  M.  S.  Thomson. 

EVIDENCE  FOB  DEFENDANTS. 

P.  E.  BowDRE  testified  that  he  was  one  of  said  committee ; 
was  present  when  Jones'  case  was  acted  upon,  and  never  said 
there  or  elsewhere,  that  any  one  that  refused  to  take  Confed- 
erate money  was  a  traitor. 

Cross-examined,  he  said  he  had  no  recollection  of  ever 
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having  made  such  statement;  if  he  did,  he  must  have  been 
crazy.  He  said  the  object  was  to  sustain  the  currency  by 
bringmg  public  opinion  to  bear  in  ita  favor. 

GfiOROE  T.  BoGEBS  testified  that  in  the  transactions  with 
Jones,  he  'was  only  accommodation  endorser  for  his  son, 
James  G.  Sogers,  and  was  the  same  on  other  debts  to  a  con- 
siderable amount ;  that  afterwards  James  O.  Rogers  turned 
over  to  him  a  considerable  amount  of  notes,  accounts  and 
stock  in  the  Canton  Copper-Mining  Company,  from  which 
lie  had  never  realized  anjrthing ;  the  stock  of  the  Mining 
Company,  was  sold  to  pay  the  debts  of  the  Company,  and 
the  assets  so  turned  over  are  worthless ;  he  never  threatened 
complainant  in  any  way  for  refusing  £b  take  the  currency,  or 
to  make  him  take  it. 

Chables  H.  Rogers  testified  that  in  May  or  June,  1863, 
he  offered  to  pay  Jones  said  debt  in  Confederate  currency  and 
tib  in  cotton,  which  Jones  refused  to  take ;  his  recollection 
is  that  it  was  before  the  fall  of  Y icksburg. 

Cross-examined,  he  said  that  up  to  January,  1863,  he  was 
Commissary  Quartermaster  in  the  Georgia  Battalion  in  Vir- 
ginia, and  after  that,  was  connected  with  the  Commissary  de- 
partment of  Macon  under  Captain  Cunningham ;  was  not  in 
the  army  speculating;  on  one  occasion,  while  in  Richmond, 
Virginia,  he  bought  a  lot  of  tobacco  and  shipped  it  to  Geor- 
ge for  his  fiither,  in  execution  of  an  order  from  his  father  ; 
never  threatened  Jones  in  any  way  for  refusing  to  take  the 
cvrcn<y,  nor  to  make  him  take  it. 

J.  J.  Gbesham  testified  he  was  present  when  the  matter  of 
Jones'  refusal  was  discussed ;  thinks  it  was  at  a  public  meet- 
ing; he  did  not  take  part  in  the  discussion,  and  never  acted 
tt  a  member  of  the  Vigilance  Committee,  and  did  not  hear 
Jones  threatened  with  any  violence ;  the  civil  courts  were 
then  in  full  operation,  but  little  business  was  done  besides 
CMes  of  habeas  corpus. 

Cross-examined,  said  he  might  be  mistaken  in  sajring  the 
meeting  was  a  public  one  instead  of  a  meeting  of  the  Com- 
mittee. 
Washington  Foe  testified  that  the  courts  were  open  and 
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in  operation  in  1863^  and  ready  to  give  protection  tp  citijEeiis 
in  their  rights  of  person  and  property. 

C.  B.  Cole,  (the  Judge,)  testified  the  first  case  of  action 
against  persons  for  refusing  to  take  Confederate  money,  was 
that  of  Isaac  Scott ;  it  gave  rise  to  the  meeting  in  Febmaiy, 
1863  ;  Scott  had  refused  to  take  the  currency,  and  persisted 
in  his  refusal  after  the  meeting,  and  never  did  take  it ;  but 
shortly  afterwards,  in  defiance  of  public  sentiment  on  the 
subject,  Scott  sold  the  notes  of  the  Carharts  at  public  sale ; 
this  he  did  contrary  to  the  advice  of  witness  and  Colonel  De- 
Grafienreid,  who  were  his  legal  advisers;  the  sale  was,  as 
Scott  stated,  in  order  that  Carhart  could  not  file  a  bill  asking 
the  courts  to  compel  hiln  to  take  the  currency;  notwithstand* 
ing  such  refusal,  no  steps  w^ere  taken  to  make  Scott  take  the 
currency,  by  the  Committee  nor  any  one  else,  and  no  violenoe 
was  ever  done  in  consequence  of  Scott's  refusal.  Witness, 
about  the  same  time,  as  an  individual  and  as  attorney  for 
others,  refused  to  take  the  currency  and  was  not  disturbed  in 
person  nor  threatened  with  violence  of  any  sort;  he  was  not 
reported  to  the  Committee,  so  far  as  he  knew. 

It  was  admitted  that  J.  T.  Nisbet,  who  was  absent,  would 
swear  that,  in  1863,  he  refused  several  times  to  take  Confed- 
erate notes  for  .absent  clients,  and  that  no  injury vWas  done 
him,  nor  any  threats  of  injury  to  him  made  in  consequence 
thereof,  and  this  was  considered  as  evidence. 

T.  G.  Holt  (recalled  by  complainant),  stated  that  Gresbam 
was  mistaken  in  supposing  Jones'  case  was  acted  on  at  a  pub- 
lic meeting  of  the  citizens :  it  was*  at  a  meeting  of  the  Com- 
mittee. 

The  Court  charged  the  jury  that  "  if  they  believed,  from 
the  evidence,  that  complainant  received  from  defendants  the 
Confederate  money  in  payment  of  said  note,  voluntarily  and 
without  any  force  or  violenoe  or  threats  from  the  defendants, 
or  from  any  agency  they  had  put  in  motion,  they  should  find 
for  the  defendants ;  that  if  it  was  the  purpose  and  intent  of 
the  Yigilanoe  Committee  to  indAce- complainant  to  take  the 
Confederate  money  from  the  defendants  at  par,  by  bringing 
public  opinion  to  bear  on  him,  and  complainant,  to  avoid 
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this,  agreed  to  take  and  did  take  it  in  payment  of  his  notes, 
the  payment  was  a  good  one ;  bat  if  there  was  any  force  or 
intimidation  used  by  defendants,  or  by  any  agency  of  the 
defendants,  that  would  take  away  or  destroy  the  free  action 
of  a  man  of  ordinary  firmness,  the  payment  was  not  a  good 
one ;  that  they  were  the  sole  judges  of  the  evidence  and  the 
weight  th^  should  give  it,  and  should  they  be,  by  the  evi- 
dence, satisfied  that  complainant  was  induced  to  take  said 
carrency  by  threats  of  violence,  or  by  such  menaces  as  would 
deprive  a  reasonably  firm  man  of  free  voluntary  action,  then 
they  should  find  for  complainant ;  but  if  complainant  took 
the  carrency  in  deference  to  public  opinion,  and  without  any 
fear  of  violence  to  his  person  or  property,  then  the  payment 
was  a  good  one,  and  they  should  find  for  defendants. 

The  Court  was  requested  to  charge :  '^  If  the  jury  believe 
fiom  the  testimony,  that  James  H.  R«  Washington  and  Ro- 
bert B.  Barfield,  after  meeting  and  conferring  with  the  Vig- 
ilance Committee,  advised  the  complainant  that  they  did  not 
consider  it  safe  for  him  to  refuse  to  take  the  Confederate 
money  in  payment,  of  defendants,  that  then  the  complainant 
had  a  right  to  act  on  such  information,  provided  the  jury 
shodd  believe  that  said  Washington  and  Barfield  should 
have  been  men  of  ordinary  firmness  and  intelligence." 

The  Court  gave  the  request,  with  this  qualification :  ''  If 
the  onaafety  consisted  merely  in  bringing  public  opinion  to 
bear  upon  the  complainant,  and  he  acted  voluntarily  and  in 
defer^ce  to  public  opinion,  then  he  did  not  act  under  such 
doreas  as  would  avoid  the  payment  made  to  him." 

The  Court  further  charged,  that  should  the  jury  believe 
from  the  evidence  and  the  law  as  given  them  in  charge,  that 
complainant  was  entitled  to  recover,  they  should  deduct  from 
the  amount  the  value  of  the  Confederate  money  he  took  at 
the  time  he  took  it,  and  if  from  the  evidence  they  believed 
complainant  had  received  from  defendants  usurious  interest, 
they  should  also  deduct  the  amount  of  such  usurious  interest. 

The  verdict  was  for  the  defendants,  taxing  them  with  half 
of  the  coats. 

There  is  no  aasignment  of  errors  in  the  record. 


174  •       SUPREME  COURT  OF  GEORGIA. 

Jones  vs.  Rogers  &  Son. 

The  bill  of  exceptions  states  that  during  the  trial  excep- 
tions were  taken  on  the  following  grounds : 

Because  the  Court  refused  to  allow  an  answer  to  said  ques- 
tion propounded  to  Grabriel  B.  Boberts,  as  to  his  opinion  of 
the  danger  incurred  by  refusing  said  currency. 

Because  the  Court  charged  as  aforesaid^  and  refosed  to 
charge  as  request^. 

B.  Hnx  for  plaintiff  in  error. 

Lanier  &  Anderson  for  defendants  in  error. 

Harris^  J. 

1.  If  the  complainant  (Jones)  in  receiving  the  depreciated 
Confederate  Treasury  notes^  in  September^  1863,  in  payment 
of  the  note  of  the  defendant,  due  before  the  war  began,  did 
so  through  the  influence  of  public  opinion  brought  to  bear  on 
his  action  by  an  association  organized  to  persuade  and  im- 
press men  with  a  sense  of  public  duty,  or  through  the  instru- 
mentality of  the  press,  appealing  to  the  patriotic  feeling  of 
the  citizen,  in  such  case  he  could  not  and  ought  not  to  have 
relief  in  a  Court.  Such  an  act  would  be  deemed  voluntary. 
Conscious,  as  men  of  intelligence  are,  that  individual  example 
and  moral  power  can,  at  most,  accomplish  but  little  in  pro- 
ducing widely  beneficial  results,  they  almost  instinctively 
resort  to  combinations  of  mind,  wealth,  character  and  posi- 
tion— ^aggregated,  the  scope  and  power  of  the  association 
becomes  the  sum  of  the  elements  thus  united — ^and  knowing 
them,  we  are  thereby  furnished  with  a  correct  measure  of  the 
power  it  is  capable  of  exerting.  Acting  within  a  legitimate 
sphere,  exerted  in  the  cause  of  education,  charity,  humanity — 
in  the  furtherance  of  a  common  public  interest  or  policy— our 
experience  demonstrates  many  beneficent  results  which  have 
been  accomplished  by  their  agency. 

2.  But  when  such  associations  are  formed,  though  with 
generous  and  patriotic  ends  in  view,  when  the  means  they 
employ  are  unauthorized  by  law  and  coercive  in  their  nature, 
when  they  combine  avowedly^  not  by  personal  sacrifice  and 
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• 

bdividnal  example  of  each,  or  hy  persuasive  appeals  to  the 
hearts  and  interests  of  the  people  to  co-operate  with  them, 
but  to  farce  men  by  the  awe  and  fear  of  personal  punishment 
to  yield  to  and  comply  with  their  will^  then  it  is  that  such 
associations  exert  a  baleful  influence  over  the  community  in 
which  they  exist,  depriving  men  of  their  freedom,  and  thus 
BQbverting  law. 

The  case  of  complainant  makes  it  necessary  that  we  should 
seek  through  the  testimony  in  the  record  to  ascertain  whether 
the  act  which  he  alleges  to  have  been  involuntary,  is  or  not 
ascribable  to  the  influence  of  an  organization  of  the  last  kind 
above  described,  over  his  conduct 

Some  case  or  cases  having  occurred  early  in  the  year  1863 
of  a  refusal  by  a  citizen  of  Macon  to  receive  Confederate 
Treasury  notes  in  payment  of  debts  due  to  him,  a  call  for  a 
public  meeting  was  made  in.  the  newspapers.  A  large  num- 
ber of  the  most  respectable  citizens  of  the  place  assembled, 
appointed  a  chairman  and  a  committee,  to  report  the  sense  of 
the  meeting.  The  burthen  of  the  report  was  an  impassioned 
exposition  of  the  momentous  importance  of  sustaining  the 
credit  of  the  Southern  Confederacy  as  vital  to  the  success  of 
its  cause,  and  the  report  was  accompanied  by  several  resolu- 
tions, which  were  unanimously  agreed  to. 

The  report  denounced  as  ejiemies  to  the  Chnfederacy  all  per- 
sons who  refused  to  receive  its  Treasury  notes  in  payment  of 
debts,  and  one  of  the  resolutions  pledged  the  meeting  to  the 
Qse  of  their  best  endeavors  to  bring  all  such  men  to  condign 
punishment  by  legal  means,  if  the  laws  provide  such  punish- 
ment. To  this  extent  the  action  of  that  public  meeting  might 
have  gone  without  transcending  the  limits  heretofore  stated, 
for  it  had  an  unquestionable  right  to  unite  in  giving  efficiency 
to  existing  laws. 

There  were,  however,  as  must  have  been  known  to  several 
distinguished  legal  gentlemen,  who  appear  to  have  mingled 
their  ooonsek  with  the  other  persons  constituting  the  meet- 
ing) no  laws  of  the  Confederate  or  State  governments  which 
^oade  the  refusal  to  receive  Confederate  Treasury  notes  a 
^m^  subjecting  a  person  offending  to  any  pmiishmerU  whatr 
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ever,  none  which  branded  him  with  the  epithet  of  enemy  or 
traitor.  So  far,  then,  as  they  thus  engaged,  there  was  noth- 
ing illegal,  and  with  all  the  industry  thej  might  nse,  they 
could  not  assist  in  bringing  any  one  to  punishment  by  law^  as 
there  were  no  such  laws  to  be  violated.  It  could  have  served 
at  best  for  only  a  scare-crow.  But  the  meeting  did  not  stop 
with  that  pledge,  they  went  a  step  beyond — ^they  boldly 
crossed  the  line  which  separates  l^;ality  and  illegality,  per- 
suasion and  compulsion,  not  ignorantly  nor  unintentionally, 
but  openly,  knowingly  and  defiantly — they  resolved  i«nanf- 
mously  that  if  the  laws  did  not  provide  punishment,  (for 
those  who  refused  to  receive  Confederate  Treasury  notes,) 
they  would  bring  them  to  punishment  without  law.  Is  there  no 
menace,  no  threat  in  this  ?    Is  there  not  much  more? 

To  give  effect  to  the  combined  will  of  this  meeting,  it 
urged  the  City  Council  of  Macon  to  appoint  a  Yigilanoe 
Committee  of  its  best  and  most  substantial  citizais,  who 
should  be  clothed  with  all  the  powers  of  the  city  polioe,  and 
whose  duty  it  should  be  to  collect  all  facts  they  can  bearing 
on  the  eviyeetj  and  to  bring  offenders  to  punishment.     After 
ordering  the  publication  of  its  proceedings  in  the  city  papers, 
it  disperses.     The  City  Council  take  up  the  subject — ^it  ap- 
points the  Vigilance  Committee,  and  peaces  its  police  at  the 
service  of  the  Committee.     The  spirit  and  purposes  of  the 
public  meeting  are  transferred  to  the  Vigilance  Committee, 
which  was  created  to  carry  into  effect  "the  law"  prescribed 
by  the  public  meeting — the  last  is  but  the  incarnation  of  the 
first.    The  public  meeting  had,  so  fiu*  as  Macon  was  con- 
oemed,  added  by  its  l^islation  a  new  section  to  the  Penal 
Code — ^it  had  created  a  new  crime — ^its  sanction  was  punish- 
ment, but  indefinite  as  to  kind  or  duration ;  we  cannot  gather 
from  what  they  resolved  whether  it  was  fine,  imprisonment, 
exile  or  death — ^this  seems  to  have  been  left  to  the  discretion 
of  the  Committee. 

When  we  contemplate  with  some  degree  of  minuteness  the 
constitution  of  this  body,  we  realize  the  establishment  of  an 
Inquisition  of  fearful  proportions  and  powers,  where  each 
member  is  employed  industriously  in  collecting  the  names  of 
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all  offendei^  against  '^  the  new  law/'  all  &cts  bearing  on  the 
subject  Membership  implies  an  engagement  to  watch^  enquire 
diligently,  to  be  active  and  on  the  alert,  to  arrest  and  bring 
offenders  to  punishment.  In  fine,  the  duties  imposed  and 
undertaken  are  those  of  a  police  and  espionage  over*  the  law- 
ful and  general  business  transactions  of  the  city  of  Maoon. 
This  Committee  is  to  exist  during  the  war ;  it  is  invested 
with  judicial  and  executive  functions.  It  arrests  the  offender, 
or  caases  it  to  be  done  by  the  city  police ;  it  accuses ;  it  pre- 
scribes its  own  sessions,  its  modes  of  procedure,  its  rules 
for  admission  of  testimony,  the  quantity  and  quality  neces- 
sary to  determine  guilt;  it  judges;  it  tries;  it  executes  its 
own  sentences.  What  element  is  wanting  to  make  a  body 
armed  with  or  arrogating  to  itself  such  powers  and  functions, 
the  most  frightful  of  absolute  despotisms  ? 

It  had  its  origin  in  the  best  impulses  of  patriotic  hearts — 
of  meii  who  sought  to  accomplish  what  they  deemed  a  great 
pablic  good.  But  nothing  was  capable  of  greater  perversion 
or  could  produce  more  injustice  than  the  enforcement  of  its 
own  reqairement  of  compelling  the  receipt  of  Confederate 
Treasury  notes  at  par  in  paym9nt  of  all  debts.  It  was  not  so 
intended,  but  it  led  to  sliameless  wrong ;  it  became,  in  fact^ 
an  invitation  to  those  who  did  not  feel  the  restraint  of  moral 
principle  or  conscience  to  put  themselves  out  of  debt  at  little 

C06t. 

Can  it  be  wondered  at  that  debtors  will  avail  themselves 
of  such  opportunities,  when  supported  by  the  weight  of  large 
and  respectable  bodies  of  men,  who  stand  pledged  to  punish 
all  persons  who  do  not  comply  with  their  wiU  f  The  men 
are  rare  who  have  physical  and  moral  courage  enough,  though 
conscious  of  their  rights,  'to  defy  such  coercion ;  most  men 
fear  to  encopnter  a  hazard  which  is  undefined,  a  punishment 
which  cannot  be  computed.  But  we  will  proceed  and  see 
whether  the  compulsory  power  of  this  Vigilance  Committee 
was  brought  to  bear  on  Jones,  and  how  : 

The  defendant,  a  member  of  this  Committee,  was  indebted 
by  note  made  before  the  war  to  Jones.  When  the  Confed- 
erate currency  bad  greatly  depreciated,  and  stood  relatively 
12 
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as  fifleen  of  Confederate  notes  to  one  dollar  in  gold,  he  pro- 
poses to  pay  his  debt  in  those  notes  at  par.  Jones  refused. 
Sogers  forthwith  reported  him  to  the  chairman  of  the  Com- 
mittee^ who  convened  it  at  an  early  day^  and  caused  Jones  to 
be  summoned  by  a  police  officer  to  appear  before  it.  Jones  got 
suddenly  indisposed^  and  begged  a  postponement  of  the  meet- 
ing— the  meeting  assembled  and  adjourned  over  for  a  short 
period.  In  the  interval,  about  an  hour  before  the  Committee 
were  to  assemble,  Jones  met  with  Mr.  Charles  Collins^  a 
member  of  the  Committee,  who  told  Jones  to  take  the 
money,  and  ^Hhat  if  he  did  not,  he  would  be  published  to 
the  world  as  a  traitor.'^  Jones,  instead  of  attending  the 
meeting,  went  and  saw  Mr.  "Washington,  another  member  of 
the  Committee,  and  put  into  his  hands,  and  that  of  Mr. 
Barfield,  also  a  member,  the  matter.  The  Committee  con- 
vened. "There  was  very  strong  feeling  exhibited  in  the 
meeting  against  Jones  for  refusing  to  take  the  money  ;" 
"some  of  the  Committee  were  violent  in  their  dcnuuci- 
ations  f'  "  thinks  Charles  Collins  was  one  of  the  most  vio- 
lent;" "thinks  Charles  Collins  said  then,  or  shortly  before 
that,  if  the  complainant  would^not  give  in  and  take  the  cur- 
rency, he  ought  to  be  published  as  a  traitor,  or  words  to  that 
effect." 

Seeing  the  temper  of  the  meeting,  and  being  of  the  opinion 
that  a  majority  were  adverse  to  Jones,  Washington  and  Bar- 
field  agree  that  Jones  shall  receive  the  currency,  saying  to 
him  when  reporting  what  they  had  yielded  to,  that  they 
deemed  it  a  great  outrage  to  his  rights,  but  that  they  thought 
that  it  would  not  be  safe  for  him  to  refuse.  Upon  this  he 
takes  the  Confederate  Treasury  notes  and  gives  up  to  Rogers 
his  note. 

Without  an  abuse  of  language,  can  it  be  said  that  he  did 
this  voluntarily  ? 

Interpreting  from  common  sense  the  conduct  of  Jones,  can 
any  believe  that  he  was  sick  when  asking  the  meeting  to  be 
postponed — ^why  not  attend  the  adjourned  meeting  ?  Who 
does  not  perceive  in  these  facts  the  influence  of  fear,  especially 
when  his  interview  with  Mr.  Collins,  just  before  the  meeting 
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of  the  Committee^  is  kept  in  remembrance  ?  That  fear  was 
increased  by  the  reports  by  Washington  and  Barfield — ^they 
thonght  and  said  to  him  that  it  would  not  be  safe  for  him  to 
refuse  to  receive  the  currency.  Everything  from  first  to  last 
was  minatory,  and  their  opinions  were  rational,  were  founded 
upon  what  had  occurred.  Punishment  of  some  kind  for  refu- 
sal was  threatened  by  the  resolutions — Jones  had  been  notified 
to  appear  before  the  Committee — a.  Committee-man  had  said 
to  him  that  if  he  did  not  take  the  money  he  would  be  pub- 
lished to  the  world  as  a  traitor.  Would  it  not  have  been 
puuishment  ?  Is  it  nothing  to  be  pilloried  in  a  newspaper, 
to  be  held  up  to  scorn,  to  odium  ?  Would  not  such  a  publi- 
cation (libelous  though  in  law  it  would  have  been,  and  in- 
dictable,) have  been  an  invitation  to  the  public  to  join  in  the 
hue  and  cry  of  denunciation  against  him  ?  Would  it  not, 
moreover,  looking  to  the  time  when  threatened,  most  prob- 
ably have  endangered  his  personal  security  ?  The  city  was 
filled  with  Confederate  soldiers  on  furlough,  or  convalescent, 
or  on  post  duty,  and  nothing  could  have  been  better  conceived 
to  have  aroused  their  passions  against  Jones  than  to  have  de- 
nounced him  through  the  newspapers  as  a  traitor  to  the  cause 
in  which  these  soldiers  were  devotfng  their  lives. 

3.  This  case  presents  such  clear  and  impressive  facts,  all 
^^onverging  to  a  focus,  that  we  cannot  avoid  their  logical 
force.  They  demonstrate  that  duress  by  threats  and  menaces 
of  punishment  were  exerted  knowingly  and  intentionally  to 
compel  Jones  to  surrender  his  will  to  the  will  of  the  public 
meeting  and  Vigilance  Committee,  and  that  under  the  influ- 
ence of  just  and  reasonable  fears  inspired  by  such  action  upon 
Wm,  he  involuntarily  complied  with  what  he  deemed  an^ut- 
^ge  upon  his  rights. 

We  notice  in  the  testimony  that  the  highly-esteemed  chair- 
man of  the  public  meeting  and  Vigilance  Committee  was 
permitted  to  give  his  understanding  of  the  purposes  and 
power  of  the  Committee.  This  seems  to  us  to  have  been 
clearly  inadmissible.  The  preamble  and  resolutions  of  the 
public  meeting  do  not  seem  to  us  to  be  ambiguous ;  on  the 
contrary  they  are  very  explicit,  and  interpret  themselves;  be- 
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sides  they  are  in  writings  and  necessarily  are  the  best  expoei* 
tors  of  the  sense  of  those  who  agreed  to  them. 

Again,  we  perceive  that  several  witnesses  were  examined  to 
prove  that  they  had  refused  to  receive  Confederate  Treasury 
notes,  and  that  they  had  not  been  reported  to  and  arraigned 
before  the  Vigilance  Committee.  Such  testimony  was  imper- 
tinent to  the  matter  under  investigation,  and  should  liave 
been  excluded — the  enquiry  was,  whether  duress  by  force  or 
threats  had  been  used  to  coerce  Jones  to  receive  contrary  to 
his  will  Confederate  Treasury  notes  at  par  in  payment  of  the 
note  of  Bogers  ? 

We  send  the  case  back,  that  upon  the  new  trial  the  charge 
of  the  Judge  may  *  distinctly  submit  to  the  jury  the  views 
berein  stated. 


JoHK  H.  Newtok  and  John  J.  M.  McCuiiLOUGH,  plaintifife 
in  error,  V8,  John  M.  BaileY|  defendant  in  error. 

Note.  Warner,  C.  J.,  did  not  preside  in  this  case. 

1,  A  Justice)  before  issuing  an  order  for  bail  in  an  action  for  slander, 
need  not  hear  evidence  pro  and  con,  but  should  so  far  examine  the 
pleadings  and  other  matters  connected  with  the  suit,  as  to  enable  him 
to  fix  the  amount  of  bail. 

2.  The  Court,  on  the  trial  of  scire  facias  against  the  ball,  cannot  enquire 
whether  the  amount  of  the  bond  was  onerous. 

8.  The  Court,  during  the  progress  of  the  suit  for  slander,  could  reduce 
the  amount  of  bail  upon  defendant's  application. 

4.  Though  the  bond  be  not  technically  formal,  if  the  recitals  in  it  suffi- 
ciently show  that  it  was  taken  as  the  bail  bond  in  that  case,  the  security 
can  take  nothing  by  this  informality. 

5.  To  fix  bail)  the  casa  may  be  returned  before  the  next  term  after  it  was 
issued. 

JSeire  fadcLa.    From  the  Superior  Court  of  Jackson  county. 
Tried  before  Judge  Hutchins.     February  Term,  1867. 

John  M.  Bailey  brought  an  action  for  slander  to  August 
Term,  1869,  of  said  Court,  against  John  Horton. 
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Pending  the  action,  Bailey  made  before  D.  L.  Garrett,  a 
Justice  of  the  Inferior  Court  of  said  county,  an  affidavit, 
alleging  "  that  John  Horton,  of  said  county,  is  justly  in- 
debted to  him  in  the  sum  of  five  thousand  dollars  in  said 
case,  for  slanderous  words  spoken  by  said  John  Horton  con- 
cerning said  deponent ;  and  that  at  the  commencement  of 
said  action  deponent  did  not  require  bail,  and  that  deponent 
has  reason  to  apprehend  the  loss  of  said  sum  or  some  part 
thereof  if  the  said  John  Horton  be  not  held  to  bail."  There- 
upon said  Justice  issued  an  order  to  "the  Clerk  of  the  Supe- 
rior Court  and  the  SheriflF  of  said  county,"  commanding  the 
Clerk  to  issue  bail  process  for  ten  thousand  dollars,  and  the 
Sheriff  to  execute  the  same.  The  Clerk  issued  ordinary  pro- 
cess, without  any  order  for  bail.  On  the  11th  January,  1861, 
the  Sheriff  arrested  Horton,  and  took  from  him  (and  John 
H.  Newton,  Green  R.  Duke  and  John  J.  McCullough,  as 
his  securities,)  a  bond  to  pay  the  eventual  condemnation 
money  or  render  his  body  to  prison. 

At  February  Term,  1866,  Bailey  obtained  judgment 
against  Horton  for  $300.00  and  costs.  Cam  issued  against 
Horton  23d  June,  1866,  and  a  return  of  non  est  inventus  was 
made  only  t^vo  days  thereafter. 

Scire  facias  against  the  said  securities  was  issued,  return- 
able to  August  Terra,  1866. 

At  March  Term,  1867,  the  «ctre  facias  was  amended  by 
an  allegation,  that  at  the  time  it  issued  Green  R.  Duke  was 
dead,  and  that  twelve  months  had  not  elapsed  since  the  grant 
of  letters  of  administration  on  his  estate. 

At  February  Term,  1867,  attorneys  for  Bailey  moved 
judgment  upon  the  scire  facias,  and  introduced  the  records 
and  papers  establishing  the  facts  aforesaid. 

l^fendant's  attorneys  resisted  the  motion  on  these  grounds : 

1st.  That  the  bond  was  joint,  that  Duke  was  dead,  and  his 
'epresentatives  should  be  a  party. 

2d.  Because  the  casa  was  returned  prior  to  the  term  of 
the  Court  at  which  it  Was  returnable. 

3d.  Because  the  bond  is  not  a  bail  bond,  it  is  a  mere  pri- 
^te  contract  between  the  parties,  and  has  no  connection  with 
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any  bail  process^  nor  refers  to  any  proceeding  for  bail,  and  if 
defendants  are  liable  on  it,  it  must  be  by  suit. 

The  recital  in.  the  bond  is,  ''Whereas,  a  civil  suit  in  an 
action  for  words  is  now  pending  in  Jackson  Superior  Court,  at 
the  instance  of  John  M.  Bailey,  against  John  Horton,  for  the 
sum  of  $5,000.00.  Now,  if  Horton  fails  to  appear  or  pay 
eventual  condemnation,  the  said  securities  will  pay  the 
amount  of  the  judgment  obtained  in  said  case  and  the  costs 
for  him." 

4th.  Because  for  bail  in  actions  ex  deUdo,  the  Judge  upoa 
hearing  the  facts,  is  to  fix  the  amount  of  bail,  but  the  Judge 
did  not  examine  the  facts,  but  permitted  plaintiff  to  fix  the 
amount. 

6th.  The  bail  is  excessive. 

The  Court  overruled  the  objections,  and  allowed  judgment 
to  be  entered  against  the  defendants  in  aoL  fa.  Defendants 
assign  this  action  of  the  Court  as  error. 

Junius  Hillyeb  and  Lamar  Cobb  for  plaintiff  in  error. 

L.  P.  Thurmond,  (represented  by  W.  Hope  Hull,)  for 
defendant  in  error. 

Harris,  J. 

Pending  the  action  of  slander,  plaintiff  below  made  his 
affidavit  and  applied  to  a  Justice  of  the  Inferior  Court  for  an 
order  to  hold  the  defendant  in  the  slander  suit  to  bail.  It 
was  granted.  The  plaintiffs  in  error  became  bail  for  defend- 
ant below,  and  now  when  it  is  sought  to  charge  them  bj  sd. 
fa.,  they  except  to  the  order  granting  bail,  the  amount,  etc 
The  power  used  by  the  Justice  in  granting  bail,  in  cases 
sounding  in  tarty  is  conferred  by  statute.  The  affidavit, 
whilst  it  is  perhaps  not  in  as  clear  a  form  as  it  should  have 
been,  is  distinct  enough  to  furnish  a  foundation  fo!r  the  order 
to  hold  to  bail.    See  Montigue  vs.  Leatr.  7  Ga.,  366. 

1.  The  objection  that  the  Justice  did  not  hear  the  fiicts 
previous  to  fixing  the  amount  of  bail,  is  assumed  and  sap- 
ported  by  no  testimony  in  the  record^— but  we  do  not  under- 
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etaod  that  such  direction  to  the  person  applied  to  for  the  bail 
order  was  ever  meant  to  require  the  oflBcer  to  hear  testimony 
pro  aad  con — ^indeed,  enter  upon  a^miniature  trial  involving 
the  supposed  merits  of  the  case^  probabilities  of  recovery  of 
danu^es  and  their  amount,  but  an  enquiry  sufficiently  wide 
into  the  pleadings  and  other  matters  connected  with  the  suit 
as  would  furnish  him  with  criteria  or  means  of  fixing  with 
fairness  the  amount  of  bail. 

2.  We  cannot  go  behind  the  judgment  in  this  case  on  set. 
fa.  to  pronounce  upon  the  question  raised  as  to  what  should 
have  been  a  proper  amount  See  Gilmore  vs.  Lidden^  23 
Ga.,  14. 

3.  The  defendant  in  slander,  during  the  progress  of  the 
suit,  could  have  applied  to  the  Judge  of  the  Superior  Court 
to  reduce  the  amount  of  bail  required  and  given,  and  we  make 
no  doubt  that  the  Court  would  have  reduced  it  if  the  case  pro- 
perly authorized  the  reduction.  This  objection  comes  too  late. 

4.  But  it  is  alleged  that  the  bond  in  this  case  is  not  a  bail 
bond,  but  a  mere  private  contract  between  the  parties,  and  that 
it  has  no  connexion  with  the  bail  process,  etc.  It  may  be  con- 
ceded, too,  that  this  bond,  like  the  affidavit,  is  deficient  in 
form,  yet  it  recites  the  pendency  of  the  suit  in  Jackson  Su- 
perior Court  for  words  against  Horton  and  for  the  recovery 
of  $5,000,002  and  to  it  is  a  condition  for  the  appearance  of 
Horton,  or  the  payment  of  the  eventual  condemnation  money, 
or  judgment  obtained  in  the  case,  etc.  Is  not^  its  connexion 
with  the  bail  process  and  the  suit /or  words  sufficiently  shown 
by  these  recitals  to  authorize  us  in  treating  this  bond  as  a 
paper  in  the  case  ? 

"  Id  cerium  est  quod  cerium  reddi  poiesi/'  is  a  trite  old  law 
maxim,  but  furnishes  in  itself  a  full  answer  to  the  last  objec- 
tion we  have  noticed.  SeeDeboard  vs.  Brooks  et  al^  28  (Ja.,  365* 

Objection  was  also  made  as  to  the  return  of  the  ccLsa  into 
offioe  before  the  full  period  of  time  between  the  Courts  had 
elapsed. 

To  fix  bail,  this  is  allowed.    See  Code,  Sec.  3349. 

The  case  in  all  respects  is  against  plaintiff  in  error. 

Judgment  affirmed. 
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Henry  T.  Smith,  et  al.,  plaintiffs  in  error,  vs.  Boykik  R. 

Smith,  defendant  in  error. 

Speoifio*  performance  of  a  contract  in  writing  and  nnder  seal,  made  for 
and  in  behaff  of  minora,  bj  an  adnlt  friend,  with  a  brother  who  has 
attained  hid  majority,  as  to  the  terms  upon  which  their  Other's  prop- 
erty shall  be  divided,  will  be  decreed  against  such  adalt  brotlier. 

The  doctrine  of  the  want  of  mutuality  in  the  agreement  in  this  case  does 
furnish  the  correct  rule  for  the  decision  of  the  case  made  by  the  record. 

« 

Bill  for  specific  performance.  Demurrer.  Decided  by 
Judge  Wm.  M.  Reese,  presiding  for  Judge  Augustus 
Reese,  Jasper  Superior  Court,  April  Term,  1867. 

William  G.  Smith  died  in  1864,  leaving  as  his  heirs  at 
law  Henry  T.  Smith,  Martha  Penn,  Thomas  Penn,  Russel 
Penn,  Henry  F.  Penn,  and  Salina  Penn,  minors ;  Charles 
H.  Thompson,  Alice  Clark  and  Emma  Clark,  minors;  Kesiah 
Smith,  widow  of  Henry  G.  Smith,  deceased,  Georgia  Nixon, 
wife  of  Jesse  F.  Nixon,  and  Boykin  R.  Smith.  His  estate 
of  realty  and  personalty  was  worth  one  hundred  thousand 
dollars,  or  other  large  sum,  at  his  death. 

For  some  weeks  after  his  death  the  heirs  were  in  doubt 
whether  he  died  testate  or  intestate.  Boykin  R.  Smith  knew 
that  a  paper  called  a  will  had  been  executed  by  deceased 
about  a  year  before  his  death.  Boykin  R.  Smith  was  offi- 
cious in  getting  it  up,  and  drew  the  instructions  from  which 
said  Jesse  F.  -Nixon  drafted  the  same.  By  it  said  Boykin  R. 
was  to  be  almost  the  sole  legatee.  What  had  become  of  that 
paper  none  of  the  parties  knew.  The  estate  was  without  a 
legal  representative.  In  some  way  the  parties  learned  that 
said  paper  had  existed,  and  the  provisions  of  it,  and  fre- 
quently discussed  tliem. 

In  these  discussions  Henry  T.  Smith,  in  presence  of  said 
Boykin  R.  Smith,  denounced  said  paper  as  a  fraud  upon  the 
deceased  and  his  heirs,  declaring  that  it  was  made  under  the 
dictation  of  said  Boykin  R.,  who  had  taken  advantage  of 
the  weakness  of  deceased  to  impose  upon  him  when  he  was 
in  his  seventy-ninth  year,  paralyzed  and  imbecile  in  body 
and  mind,  and  perfectly  pliant,  and  had  fraudulently  induced 
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said  deceased  to  give  to  him  nearly  his  entire  estate.  Henry 
T.  Smith  further  declared  that  he  wajs  unalterably  deter- 
mined to  oppose  the  probate  of  said  paper  as  the  will  of 
deceased^  should  it  ever  be  found  and  offered^  for  probate. 

After  some  weeks,  said  paper  still  being  lost,  and  it  ap- 
pearing that  the  said  estate  would  pass  under  the  acts  of  dis- 
tribution, said  Boykin  R,  became  anxious  to  hold  certain 
specific  property,  which  he  pretended  had  been  given  to  him 
by  proper  deeds,  conveyances,  and  ^bills  of  sale,  made  by 
deceased. 

If  such  deeds,  conveyances,  and  bills  of  sale  were  ever 
made,  they  were  not  out  of  the  possession  of  deceased,  nor  was 
thfe  possession  of  the  property  covered  by  them  ever  changed 
from  deceased  to  Boykin  B.  Deceased  had  kept  both  the 
writings  and  the  property,  and  Boykin  B.  had  not  claimed 
the  property  during  the  life  of  dece^ised,  nor  since  his  death. 
Boykin  B.  knew  these  facts,  and  that  his  said  claim  was  at 
least  very  doubtful.  Still  it  seemed  probable  that  he  would 
be  compelled  to  take  a  smaller  part  of  said  estate  than  he 
would  get  under  said  pretended  will,  and  he  preferred  these 
specific  things  to  his  share  upon  a  distribution  of  the  estate. 
Knowing  that  if  the  pretended  will  were  found  and  offered 
for  probate  it  would  cause  a  law  suit  and  a  family  difficulty, 
and  that  his  imposition  and  undue  influence  in  obtaining  it 
were  true,  and  the  paper  an  outrage  upon  the  others  of  the 
£unily  and  unjust  in  its  discrimination,  in  order  to  secure 
sud  specific  property  said  Boykin  B.  proposed  that  the 
estate  should  be  distributed  by  agreement  of  the  parties  at 
interest,  thereby  saving  expense,  avoiding  litigation,  and 
preserving  peace  and  harmony. 

There  were  no  debts  to  be  paid,  and  the  parties  all  con- 
sented so  to  divide  the  estate,  by  agreement,  as  follows : 

Geobgia,  Jasper  County. 

We,  the  legatees  and  representatives  of  legatees  of  the 
«tateof  \yilliam  G.  Smith,  Sr.,  deceased,  met  on  the  16th 
^y  of  November,  1864,  for  consultation  in  regard  to  the 
settlement  and  distribution  of  said  estate,  do  severally  con- 
sent and  agree  that  B.  B.  Smith  have  certain  negroes,  deeded 
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to  him  by  his  father  when  said  B.  R.  was  quite  young,  and 
their  increase  up  to  the  time  when  B.  R.  became  twenty-one 
years  of  age ;  that  he  is  to  have  a  certain  tract  or  parcel  of 
land  in  the  County  of  Newton,  known  as  the  Evans  place; 
then  said  B.  R.  is  not  to  draw  any  more  from  said  estate  until 
the  other  legatees  are  made  equal  with  him,  except  the  Perry 
tract  of  land,  jack,  goats,  buggy  and  harness,  which  said  B. 
R.  claims  as  his  own  property,  purchased  by  himself;  also, 
two  negroes  hired  from  Thomas  Smith's  estate,  and  half  of 
all  the  provisions  raised  the  present  year,  as  compensation  for 
his  own  and  his  wife's  hands. 

We  further  agree  that  the  taxes  are  to  be  paid  out  of  the 
estate ;  that  the  physician's  bills  for  the  estate  negroes  are  to 
be  paid  out  of  the  estate,  (the  said  B.  R.  Smith  paying  his 
own  physician's  bill,  and  also  that  of  the  negroes  held  in 
right  of  his  wife.) 

We  further  agree  that  the  bond  made  by  the  said  B.  R. 
Smith  and  Wm.  G.  Smith,  to  be  paid  by  the  estate,  to  wit : 
bond  to  the  Confederate  Government ;  and  that  the  one-half 
of  the  receipts  for  the  same  to  be  paid  by  the  said  B.  B. 
Smith,  and  that  the  other  half,  together  with  all  other  prop- 
erty, not  herein  before  specially  conceded  to  said  B.  B. 
Smith,  be  divided  between  the  widow  and  the  other  legatees, 
agreeably  to  the  law  or  laws  in  such  cases  made  and  provided. 
We  further  agree  that  this  be  a  final  basis  of  settlement 
between  all  the  parties  as  aforesaid,  as  witness  our  hands  and 
seals. 

W.  G.  SMITH, 
J.  F.  NIXON,  for  ALICE 
and  EMMA  CLARK, 
H.  T.  SMITH, 
KESIAH  SMITH, 
WILLIAM  a  PENN, 
WM.  H.  THOMPSON,  for 

C.  H.  THOMPSON, 
J.  P.  NIXON, 
B.  R.  SMITH. 
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All  the  heirs,  personally  or  by  attorney,  signed  said  agree- 
ment. Before  and  after  it  was  signed,  Boykin  R.  repeatedly 
said  that  the  pretended  will  was  inequitable ;  that  this  agree- 
ment was  equitable  and  just ;  and  that  by  it  he  intended  to 
prevent  forever  any  chance  of  dispute  about  said  pretended 
will. 

In  pursuance  of  said  agreement,  said  heirs  at  law  ap- 
pointed Charles  F.  Campbell,  Robert  Barnes,  Benjamin  T. 
Digby,  Henry  Walker,  and  Elbert  Gay  to  appraise  and  then 
distribute  the  property  of  said  estate  according  to  said  agree- 
ment. 

On  the day  of ,  1864,  said  commissioners  met 

for  the  purpose  of  performing  said  trusts,  Ac.,  and  proceeded 
till  80  embarrassed  in  adjusting. the  shares  on  an  equitable 
basis,  (on  account  of  the  great  difference  then  in  nominal 
value  between  prices  then  and  before  the  war,)  they  deter- 
mined that  the  best  mode  of  equalizing  the  shares 'according 
to  said  agreement,  was  to  sell  the  entire  property,  except  what 
had  been  by  the  agreement  specifically  allotted  to  Boykin  R. 
Smith.  ** 

Accordingly,  cattle,  corn,  fodder,  oats,  and  other  perishable 
property,  was,  after  due  advertisement,  sold  for  $70,000.00, 
or  other  large  sum,  which  was  paid  by  the  purchasers  to  the 
commissioners. 

A  few  days  after  said  sale,  when  complainants  and  other 
purchasers  went  to  take  the  property  which  they  had  bought 
at  said  sale,  they  were  told  by  said  Boykin  B.  that  he  had 
found  said  pretended  will,  and  that  he  claimed  all  the  prop- 
erty which  said  paper  conferred  upon  him  under  the  aforesaid 
&mily  settlement  and  compromise,  but  would  set  up  the  said 
paper  as  a  will  and  claim  under  it. 

The  commissioners  refused  to  go  further,  and  at  once  turned 
over  to  said  Boykin  R.  the  proceeds  of  said  sale,  and  all  the 
other  property  of  the  estate,  which  consisted  of  one  hundred 
and  fifty  head  of  hogs,  twenty  cows  and  calves,  fifty  head  of 
sheep,  ten  horses  and  mules,  forty  negroes,  twenty  bales  of 
«»tton,  three  hundred  barrels  of  corn,  one  hundred  bushels 
of  peas,  one  hundred  bushels  of  wheat,  thirty  thousand 
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pounds  of  fodder^  farming  tools  and  implements,  household 
and  kitchen  furniture,  worth  $300.00,  and  proceeds  of  a  sale 
of  a  lot  of  whiskey.  All  of  said  property  and  the  lands  of 
deceased  are  held  by  Boykin  R.  and  Kesiah  Smith,  in  disre- 
gard  of  said  agreement. 

Upon  these  allegations  in  their  bill,  the  other  heirs  claim 
that  Boykin  E.  Smith  is  trustee  for  them,  and  pray  that  by 
him,  said  Kesiah,  and  said  Jesse  F.  Nixon,  said  agreement 
be  specifically  performed,  and  for  discovery  and  account,  and 
such  further  and  other  relief  as  is  equitable. 

Said  defendants  demurred.  The  grounds  of  demurrer 
were:  Because  complainants  had  not  made  such  a  case  as 
entitled  them  to  discovery  and  relief;  and  because  Kesiah 
Smith  and  Jesse  F.  Nixon  and  his  wife,  Georgia  Nixon,  are 
improi^erly  made  parties  defendant,  as  no  discovery  or  relief 
is  sought  from  them  ;  and  because  the  remedies  of  complain- 
ants arc  complete  at  law  ;  and  further,  because  no  one  has  the 
right  to  receive  the  property  except  a  legal  representative. 
No  consideration  is  alleged  for  said  co&tract  or  agreement, 
and  all  the  parties  in  interest  have  not  signed  the  same ;  be- 
cause the  proceeds  of  the  sale  went  into  the  hands  of  com- 
plainants' agents,  and  as  by  the  agreement  the  property  is  to 
be  distributed  according  to  the  law,  it  must  be  distributed 
under  the  will,  which  is  the  law  in  this  case  controlling  the 
distribution. 

Upon  the  hearing,  the  Court  sustained  the  demurrer  and 
ordered  the  bill  dismissed. 

The  plaintiffs  in  error  assign  this  order  as  error. 

W.  A.  Lofton  and  Junius  Wingfield,  for  plaintiffs 
in  error. 

J.  J.  Floyd,  Geo.  F.  Bartlett,  and  W,  W.  Clabk, 

for  defendants  in  error.    . 
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Harris,  J. 

The  general  demurrer  in  this  case  was  sustained  by  the 
Court  below  on  the  sole  ground  that  '^  there  was  a  want  of 
mutuality  in  the  contract  sought  to  be  specifically  enforced/' 
This  decision  appears  to  us  to  be  the  result  of  a  mistake  of 
the  facts.  All  the  parties  signing  the  agreement  for  the 
division  of  the  property  are  adiUis,  none  are  minors.  Thus, 
these  are  unquestionably  parties  capable  of  contracting  with 
each  other,  and  who  do  actually  contract.  That  some  of  the 
parties  contracting  did  so  in  behalf  of  minors,  and  to  promote 
their  interest,  furnishes  in  Equity  no  just  ground  for  refusing 
to  enforce  the  agreement.  They  are  doubly  liable  by  their 
action — ^they  are  liable  to  defendants  and  they  are  liable  to 
the  minors — and  this  liability  to  d^ndants  is,  of  itself,  a 
refutation  of  the  idea  that  there  is  no  mutuality* 

But  had  the  &ct8  been  as  the  Judge  supposed  them  to  be,  and 
as  they  were  argued  to  be  here  by  the  counsel  of  Boykin  S. 
Smith — that  is,  that  '^  the  agreement "  was  made  with  minors 
by  him — we  do  not  perceive  how  that  would  affect  the  mutu- 
ality of  the  contract,  though  it  might  affect  the  mutuality  of 
remedy.  To  say,  in  such  a  case,  that  there  is  no  mutuality 
of  contract,  because  it  was  made  with  minors,  is  to  assert  such 
a  contract  as  absolutely  void.  See  Beeves  Domestic  Rehi- 
tions,  243,  249.  Few,  very  few  contracts,  (and  those  chiefly 
on  grounds  of  public  policy)  made  by  minors,  are  by  law 
declared  void ;  most  of  the  contracts  of  minors  are  merely 
widabkj  and  within  this  latter  division  would  'Hhe  agree- 
ment'' here  &1I.  This  distinction  of  the  contracts  of  minors 
into  void  and  voidable,  was  first  clearly  marked  out  by  Lord 
Mansfield,  in  Touch  vs.  Parsons,  3  Burrows  Reports,  and  it 
has  been  acted  on  in  England  and  America  ever  since  as  law. 

If  "the  agreement"  is  voidable,  at  whose  instance ?  Cer- 
tainly, unless  for  fraud  or  mistake,  not  by  Boykin  R.  Smith, 
bat  by  the  minors.  And  when  ?  The  law  gives  them  until 
after  they  have  attained  their  majority,  to  confirm  or  repudi- 
ate it  at  (heir  eUotion.  The  adult  B.  R.  Smith  continues 
bound  during  the  interval,  and  properly — it  was  his  volun- 
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tary  act  to  enter  into  the  agreement,  and  if  he  made  it  with 
minors,  there  is,  there  should  be,  no  escape  for  one  who 
treats  with  rpinors,  knowing  them  to  be  such — he  treats  with 
a  presumptive  knowledge  of  the  protective  principles  of  law 
made  in  tlieir  behalf. 

So  that  whether  "  the  agreement ''  was  made  with  adults 
or  minors,  it  is  binding  on  Boy  kin  R.  Smith,  if  it  is  founded 
on  a  sufficient  consideration. 

What  hajs  been  said  disposes  of  the  question  of  mutuality 
in  the  contract,  or,  in  other  words,  that  one  party  cannot  be 
bound  where  the  other  is  not,  by  shewing  that  to  "  the  agree- 
ment''  here  there  are  competent  parties  who  arc  bound  to 
each  other  by  its  provisions. 

There  is,  however,  a  want  of  mutuality  spoken  of  in  the 
books  which  does  not  go  to  the  destruction  of  the  contract, 
but  it  furnishes  simply  a  rule  of  practice  ^or  ground  upon 
which  chancery  will  take  jurisdiction  to  grant  specific  per- 
formance or  enforce  agreements.  This  is  termed  mutuality  in 
remedy.  This  question  arises  most  frequently  in  that  large 
class  of  cases  growing  out  of  the  transactions  of  vendors  and 
vendees.  It  is  often  made  the  criterion  in  determining 
whether  equity  will  take  cognizance  of  the  case  or  not — thus, 
if  it  should  appear  that  the  remedies  are  alike  and  mutual, 
specific  performance  will  be  decreed ;  if  not,  it  declines  juris- 
diction, and  turns  a  party  back  on  his  rights  in  a  court  of 
law  for  damages  or  compensation.  See  Willings  vs.  Coital, 
1  Simons  &  Stuart,  174;  Adderly  vs.  Dixon,  1  Simons  & 
Stuart,  607. 

It  is  very  important  to  guard  against  confounding  want  of 
mutuality  in  the  contract  and  want  of  mutuality  in  the  rem- 
edy.    In  the  case  under  review  we  think  both  exist. 

Is  the  agreement  on  consideration  f 

It  purports  to  be  under  seal ;  the  solemnity  of  a  sealed  in- 
strument imports  consideration,  or,  to  speak  more  accurately, 
it  estops  a  covenantor  from  denying  a  consideraMony  except 
for  fraud.  It  is  upon  this  principle  that  Courts  of  Equity- 
decree  payment  of  voluntary  bonds.  1  Fonblanque  Eq.  Ch. 
5  Note  A ;  3  Peere  Wm.  Repts.,  222. 
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Compromises  of  doubtful  rights  are  upheld  by  general* 
policy,  as  tending  to  prevent  litigation,  in  all  enlightened 
systems  of  jurisprudence.     3  vol.  Burge  Com.,  742  ;  Picker- 
ing vs.  Pickering,  2  Beavan,  56 ;  Naylor  vs.  Winch,  1  Si- 
mons &  Stuart,  565. 

Mach  more  readily  will  Courts  of  Equity  give  effect  to 
agreements  of  compromise  of  conflicting  claims,  esi)ecially 
tihm  iheif  partake  of  the  nature  of  family  arrangementSy  as 
will  be  seen  by  an  examination  of  the  cases  hereinafter  cited. 
See  Batten  on  Contracts,  p.  70,  and  cases  there  cited. 

The  earliest  case,  perhaps — certainly  the  leading  case  on 
the  subject  of  family  agreements — is  that  of  Stapleton  vs. 
Stapleton,  1st  Atkins'  R.  Lord  Hardwicke  says :  An  agree- 
ment entered  into  upon  a  supposition  of  a  right  or  of  a 
doabtfal  right,  though  it  afterwards  comes  out  that  the  right 
vm  on  the  other  side,  shall  be  binding,  and  the  right  shall  not 
praaU  against  the  agreement  of  the  parties. 

The  compromise  of  a  doubtful  right  is  a  sufficient  foundar 
tion  for  an  agreement. 

Where  agreements  are  entered  into  to  save  the  honor  of  a 
&mlly,  and  are  reasonable,  a  Court  of  Equity  will,  if  pos- 
sible, decree  performance  of  them.  "From  this  decision 
down  to  the  present  day,  says  Chancellor  Sugden,  in  Westby 
vs.  Westby,  2  Drury  &  Warren,  503,  (cited  in  2d  White  & 
Tudor,  Eq.  cases^  in  notes  to  Stapleton  vs.  Stapleton,)  the 
current  of  authorities  are  uniform,  that  whenever  doubts  and 
disputes  have  arisen  w^ith  regard  to  the  riglits  of  different 
members  of  the  same  family,  and  fair  compromises  have  been 
entered  into  to  preserve  the  harmony  and  affection,  or  save 
the  honor  of  the  family,  those  arrangements  have  been  sus- 
tained by  Courts  of  Equity,  albeit  perhaps  resting  on  grounds 
vihidt  would  not  have  been  satisfactory  if  the  transaction  had 
occurred  between  mere  strangers" 

The  Court  will  not  enquire  into  the  adequacy  or  inade- 
quacy of  the  consideration.  It  is  enough  tosuppoH  the  agree- 
^"^  that  there  was  a  doubtful  question,  and  a  compromise 
airly  and  deliberately  made  upon  consideration,  and  the 
*ctual  rights  of  the  parties,  whatever  they  might  be,  cannot 
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affect  the  question.  Per  Sir  John  Leach^  V.  C-,  in  Naylor 
vs.  Winch,  1  S.  &  S.,  565. 

In  the  same  case,  the  Vice  Chancellor  also  said :  ''  In 
doubtful  questions,  such  as  upon  the  construction  of  a  will, 
it  is  extremely  reasonable  that  the  parties  shonld  terminate 
their  differences  by  dividing  the  stake  between  them  in  the 
proportion  which  may  be  agreed  on." 

In  Neal  vs.  Neal,  1  Keen,  672,  Lord  Langdale  sustained 
an  agreement  in  jyarol  as  to  a  partition  of  lands  devised  to 
two  brothers,  saying,  "  Looking  ctf  this  case  with  reference  to 
those  principles  deducible  from  tlie  cases  cited  at  bar,  he  was 
of  the  opinion  that  the  agreement  here,  though  by  parol,  as 
it  was  in  the  nature  of  a  family  arrangement,  was  an  agree- 
ment which  the  Court  would  enforce." 

The  obligatory  character  of  these  family  agreements  is  il- 
lustrated in  the  case  of  Pullen  vs.  Ready,  2  Atkins,  587. 
The  agreement  in  this  was  between  brothers  and  sisters, 
founded  upon  the  assumption  that  all  were  entitled  under  a 
will.  Lord  Hardwicke  enforced  the  agreeipent,  as  there  was 
a  neglect  on  the  part  of  those  complaining  in  acquainting 
themselves  with  the  facts  and  legal  consequences  of  them. 

In  Stockly  vs.  Stockly,  1  Vesey  &  Beam,  30,  Lord  Eldon 
recognizes  fully  the  doctrines  of  Stapleton  vs.  Stapleton, 
Pullen  vs.  Ready,  and  quotes  in  his  judgment  the  case  before 
Lord  Hardwicke,  of  Corry  vs.  Corry,  1  Vesey,  Sr.,  p.  19, 
which  was  an  agreement  to  settle  family  disputes,  the  agree- 
ment being  reasonable,  though  one  of  the  parties  was  drunk 
aJL  the  time.  This  was  an  agreement  between  a  son  tenant-in- 
tail  and  his  faJther  tenant-for-life  on  something  for  the  benefit 
of  minor  children ;  though  the  son  complained  of  paternal 
authority  having  been  exerted,  which  was  true,  yet  as  the 
agreement  wa^  reasonable,  the  Court  not  only  would  not  set  it 
aside,  but  actually  enforced  it. 

Lord  Alvanly,  in  Gibbons  vs.  Caunt,  4  Ves.,  840,  speaking 
of  mere  agreements  of  compromise  between  others,  not  family 
arrangements,  uses  this  strong  language :  ^'  If  parties  will, 
with  full  knowledge  of  the  doubts  and  difficulties  as  to  their 
rights,  act  upon  them,  though  it  turns  out  that  one  gains  a 
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great  advantage,  if  the  agreement  was  fair  and  reasonable  at 
the  time,  it  shall  be  binding." 

The  cases  cited  abundantly  establiahes  the  position,  that  in 
Equity  the  termination  of  family  controversies  furnishes  a 
mfficient  consideration  to  support  agreements  for  such  pur- 
pose, and  that  its  powers  will  be  fully  and  readily  used  to 
enforce  them. 

It  appears  from  the  bill  of  Henry  T.  Smith  et  ai.,  that  the 
agreement  for  the  division  of  the  estate  of  Wm.  G.  Smith 
was  a  fair  and  reasonable  one ;  indeed,  so  far  as  defendant, 
Boykin  R.  Smith,  is  concerned,  he  gets  a  very  decided  ad- 
vantage in  securing  title  to  property  he  claimed,  which  other- 
wise would  be  a  subject  of  controversy.  This  agreement, 
aocording  to  a  decision  of  this  G)urt  in  the  case  of  Moore  vs. 
GleasoD,  23  vol.,  144,  amounted  to  a  reduction  and  possession 
of  each  child  of  his  or  her  share.  It  is  difficult  to  regard 
the  agreement  here  in  any  other  light  than  as  executed  at 
least  in  part — the  appointment  of  commissioners  by  all  the 
parties  to  sell  and  divide,  and  the  actual  sale  made  of  all  the 
property  except  the  share  of  said  Boykin  R.  Smith,  which 
was  paid  to  him  in  kind,  all  strengthen  the  idea.  Besides, 
he  has  arrested  the  payment  of  the  shares  of  the  other  child- 
ren, and  required  of  and  received  from  the  commissioners  the 
proceeds  of  the  sale  in  which  he  has  no  property.  Has  he 
not  by  his  conduct  made  himself  as  to  the  funds  in  his  hands 
a  trustee  to  and  for  the  use  of  the  other  parties  to  the  agree- 
ment, and,  as  such,  liable  to  account?  We  leave,  however, 
this  point  open  for  decision  below.  In  conclusion,  we  say 
that  the  waiving  of  the  advantages  he  had  by  the  will  of  his 
father — with  a  knowledge  of  its  provisions — at  the  time  he 
entered  into  the  agreement  with  his  brothers  and  sisters,  with 
a  view  to  family  harmony,  furnishes  a  sufficient  considerationy 
without  anything  else,  for  the  agreement ;  that  he,  the  said 
Boykin,  is  estopped  by  said  affreement  from  claiming  anything 
through  the  will  of  his  father — and  there  being  no  creditors 
of  the  testator  concerned,  the  will  ceases  to  be  the  law  of  dis- 
tribution as  to  all  who  are  parties  to  or  claim  through  the 
^^greement.  The  agreement  Jias  as  to  them  become  the  law 
13 
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for  the  distribution  of  the  estate  of  Wm.  G.  Smith,  and 
should  be  enforced. 

Judgment  reversed. 


Eliab  W.  Wells,  administrator  of  James  Wilder,  plaintiff 
in  error,  vs.  Maky  C.  Wilder,  defendant  in  error. 

Note.    Warner,  G.  J.  did  not  preside  in  this  case. 

The  laws  of  Georgia  allow  a  widow  one  year's  support  for  herself  and 
minor  children  oat  of  the  estate  of  her  deceased  husband.  They  do 
not  contemplate  that  she  shall  live  at  the  homestead  and  consume  the 
provisions  belonging  to  the  estate,  and  have  a  year's  suppoit  also  al- 
lowed. 

Whenever  the  widow  applies  for  an  assignment  of  the  year's  support,  she 
must  be  charged  with  the  value  of  what  she  previously  consumed. 

Twelve  months'  allowance  to  widow  and  children.  Tried 
before  Judge  SpftER.  Pike  Superior  Court,  April  Term, 
1867. 

This  case  stood  for  trial  in  said  Coui-t,  on  appeal  from  the 
Ck)urt  of  Ordinary.  It  was  an  application  for  "the  twelve 
months'  allowance  for  the  support  of  widows  and  children." 

It  was  caveated  by  plaintifiF  in  error. 

The  testimony  was  as  follows : 

Mary  C.  Wilder  (the  widow  applying,)  said :  James 
Wilder  left  six  children,  four  of  them  minors,  three  living 
with  me.  He  had  nineteen  slaves,  four  hundred  and  five 
acres  of  land,  and  considerable  personal  property.  He  died 
January,  1865. 

Myself  and  children  have  worked  hard  for  a  support  since 
his  death.  Until  administration  was  had,  we  lived  on  the 
estate,  (farm)  and  used  what  was  left  there ;  most  of  the  corn 
and  meat  was  taken  from  me.  I  do  not  know  whether  tbe 
estate  is  solvent ;  it  was  at  the  death  of  my  husband. 

I  sold  a  horse  to  pay  Dr.  CaldwelFs  bill  for  medical  atten- 
tion ;  I  sold  a  mule  to  get  corn  to  live  on ;  I  got  $140.00 
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worth  of  com — I  disposed  of  none  of  it  to  my  son  or  son-in- 
law — ^I  was  forced  to  buy  com  to  keep  the  stock  from  perish- 
ing. I  injured  my  hand  while  working  to  try  to  keep  from 
selling  the  stock  ;  my  hand  is  now  disabled,  and  I  fear  per- 
manently so.  Twelve  months  after  husband's  death,  caveator 
applied,  as  a  creditor,  to  me,  about  his  debt ;  I  could  not 
have  kept  the  stock  alive  without  selling  the  nmle;  as  I 
coald  get  money  for  my  work,  I  paid  it  for  the  first  twelve 
months.  Cannot  say  how  much  money  I  borrowed — more 
than  $100.00.  I  cannot  say  how  much  provisions  my  hus- 
band left,  most  of  it  was  taken  by  the  soldiers  passing  by. 

The  following  return  of  the  Commissioners  was  read  in 
evidence  fpr  applicant : 

"  We,  the  undersigned,  appraisers  appointed  by  the  Court 
of  Ordinary  of  Pike  county,  to  appraise  and  set  apart  a  suffi- 
ciency of  the  household  and  kitchen  furniture  for  the  use  of 
the  widow  and  minor  children  of  James  Wilder,  late  of  said 
county,  deceased,  and  to  appraise  and  set  apart  twelve  months 
support  ibr  said  widow  and  children,  do  appraise  and  set 
apart  all  the  household  and  kitchen  furniture  on  hand  for 
the  use  of  said  widow  and  children,  viz  : 

2  Cows  and  Calves $  50  00 

1  two-horse  Wagon 75  00 

30  bushels  Wheat 60  00 

3  pair  Plow  Gear 4  00 

1  Corn-Sheller 12  00 

1  bay  Mare 150  00 

2  Mules 275  00 

1  Buggy 20  00 

15  head  stock  Hogs 50  00 

5  head  of  Sheep 7  00 

1  Cutting-l^nife 8  00 

Cash  to  be  paid  out  of  estate 289  00 

$1,000  00 

''  We,  the  undersigned  appraisers,  agree  that  it  will  take 
the  foi^oing  for  the  widow  and  minors'  support  for  one  year. 

EGBERT  H.  ALLEN, 
(Signed)     W.  B.  BALLARD, 

K  J.  GREEN,  J.  P. 
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"  I  do  certify  that  the  appraisers  were  sworn  to  do  their 
duty  according  to  law. 

(Signed)  L.  J.  GREEN,  J.  P." 

The  testimony  for  caveator  was  as  follows : 

Dr.  J.  Caldwell  sworn,  said :  Deceased  left  a  good  many 
negroes  at  his  death,  a  widow  and  at  least  four  children.  I 
canH  say  what  is  a  reasonable  support  for  such  a  family,  I 
got  a  horse  from  the  estate,  paid  $250.00  for  it.  My  medical 
bill  was  $246.00.  I  tried  to  get  the  horse  from  Wilder  in 
his  lifetime,  he  always  refused  to  sell  him^  said  he  intended 
the  horse  for  his  wife.      I  allowed  her  $288.00  for  the*  horse. 

Wilder  was  sick  two  or  three  months  before  his  death ; 
other  members  of  the  family  were  sick ;  the  main  portion  of 
the  bill  was  for  Wilder's  last  sickness.  Wilder  was  a  good 
provider  for  his  family,  lived  well,  in  as  good  style  as  is 
usual  in  the  country.  Provisions  were  high  about  the  time 
and  after  his  death.  Soldiers  cut  down  a  good  deal  of  the 
corn  the  fall  before  he  died  in  January.  Another  raid  passed 
after  his  death.  Plaintiff  was  obliged  to  buy  corn  aft^r  the 
com  was  taken  from  her.  She  has  worked  hard  since  her 
husband's  death  to  support  herself  and  children.  In  the 
style  in  which  her  husband  lived,  I  do  not  think  $1,000.00 
an  unreasonable  year's  support  for  herself  and  family.  At 
present  prices  it  would  not  support  them  a  year.  The  style 
of  living  has  changed  since  the  war — half  (of  what  was 
heretofore  spent)  is  not  spent  by  families.  Living  is  much 
higher  than  before  the  war.  The  estate  is  insolvent.  Wilder 
was  in  bad  health  several  months,  then  was  taken  very  ill, 
and  lived  only  five  or  six  days ;  for  the  last  five  days  my 
services  were  worth  $50.00.  I  stayed  with  him  day  and 
night. 

E.  W.  Wells,  caveator,  testified :  I  am  administrator  of 
James  Wilder's  estate.  The  estate  is  appraised  at  $1,653.50. 
It  is  insolvent.  I  can  hardly  say  what  would  be  a  reasonable 
support  for  the  family  for  twelve  months.  I  think  by  econo- 
my they  could  live  on  $500.00.  The  estate  is  under  mort- 
gage- 
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The  amonnt  in  money  awarded  by  the  commissioners  to 
the  widow  woald  exhaust  the  sales  of  the  perishable  proper- 
ty, (except  what  was  given  her,)  and  leave  only  seventy-seven 
dollars  balance  in  hand  arising  from  this  source.  The  widow 
has  taken  her  dower,  168  acres  of  land.  It  will  take  all  the 
estate  to  pay  the  widow's  allowance.  If  anything  is  left,  I 
have  the  oldest  claim,  and  will  get  it.  I  have  two  claims, 
0D€  older  than  the  mortgage.  The  actual  property  set  apart 
for  the  widow  is,  by  appraisement,  valued  at  $400.00,  the 
money  at  $289.00,  making  near  $700.00.  I  think  the  prop- 
erty is  worth  the  value  the  commissioners  put  upon  it  in  set- 
ting it  apart  for  the  widow.  The  property  sold  did  not  bring 
the  prices  it  was  appraised  at. 

F.  DiSMUKE,  sworn  for  applicant,  testified  : 

The  widow,  in  her  support,  after  her  husband's  death,  got 
means  outside  of  the  estate.  I  know  of  her  borrowing  some. 
The  land  is  worth  all  it  is  appraised  at.  The  dower  is  run 
off  on  the  old  land  of  the  estate.  The  amount  set  apart  by 
the  commissioners  will  not  support  the  widow  and  family  for 
twelve  months  as  she  lived  before  her  husband's  death.  It 
is  more  expensive  to  live  now  than  before  the  war.  The  ap- 
praisement had  included  the  whole  property.  Mrs.  Wilder 
paid  her  husband's  funeral  expenses. 

The  evidence  being  closed,  counsel  for  caveator  contended, 
among  other  things,  that  the  act  of  15th  December,  1866, 
"to  define  and  regulate  the  laws  governing  the  twelve 
months'  allowance  for  the  support  of  widows  and  children," 
was  not  applicable  to  this  case.  The  Court  charged  the  jury 
that  said  act  did  apply  to  this  case,  and  that  Mrs.  Wilder  was 
entitled  to  twelve  months  support  from  the  date  of  the  letters 
of  administration  on  said  estate. 

The  verdict  confirmed  said  allowance  by  said  commission- 
ers, and  judgment  was  entered  accordingly. 

The  errors  assigned  by  the  bill  of  exceptions  are — 

Ist.  Because  the  Court  erroneously  held  said  act  of  the 
General  Assembly  constitutionally  applicable  to  this  case; 
and 
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2d.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

J.  Q.  A.  Alfobd  and  Cobb  &  Jackson,  for  plaintiff  in 
error. 

H.  Green,  Boynton  &  Dismtjke,  and  Doyai.  &  Nun- 
NALLY,  for  defendant  in  error. 

Habkis,  J. 

As  some  of  the  material  facts  in  the  record  are  very  indis- 
tinct, we  send  this  case  back,  that  it  may  be  submitted  to  a 
jury  under  a  charge  of  the  Circuit  Judge^  to  this  effect:  That 
the  laws  of  Greorgia  allow  a  widow  one  year's  support  for 
herself  and  children  out  of  the  estate  of  her  deceased  hus- 
band; that  the  laws  do  not  contemplate  that  she  shall  live  at 
the  homestead  and  consume  the  provisions  belonging  to  the 
estate  and  have  a  year's  support  in  addition  to  what  she  fnay 
thiLS  have  consumed,  allowed  to  her ;  that  in  all  applications 
for  a  year's  support  to  be  assigned  her,  she  must  be  held 
chargeable  with  the  value  of  what  she  had  previously  con- 
sumed. The  last  act  of  the  Legislature  does  not  change  the 
rule  laid  down  in  the  opinion  of  Chief  Justice  Lumpkin,  in 
case  of  Blassingame  et  cU.  vs.  Rose,,  34  vol.^  p.  418,  Ga.  Repts., 
nor  do  we  consider  that  act  as  violative  of  the  clause  of  the 
State  Constitution  against  retro-active  legislation — for  the 
right  to  a  year's  support  was  conferred  previous  to  the  ren- 
dition of  plaintiff's  judgment. 
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Doe,  ex  dem,  of  Elisha  M.  King,  plaintiff  in  error,  vs. 
Roe,  ecu.  ejector,  and  J.  D.  Leeves,  tenant/defendant  in  er- 
ror. 

Where  a  tenarU-for-Hfe  in  land,  holding  under  the  will  of  her  deceased 
hoiband,  conveyed  the  entire  estate  in  fee  Bimple;  by  deed  of  bargain 
and  sale,  prior  to  the  adoption  of  the  Code :  Held,  that  by  the  common 
law  of  force  in  this  State,  she  forfeited  her  life  estate  in  the  land,  and 
gave  to  the  remainder-men  the  right  of  entry  thereon — and  that  the 
the  purchaser  of  the  entire  estate,  and  those  claiming  under  him,  hold- 
ing possession  thereof  nnder  color  of  paper  title  for  seven  years  from 
the  date  of  sucb  sale,  will  be  protected  by  the  statute  of  limitations 
against  the  remainder'men,  although  seven  years  had  not  elapsed  from 
the  death  of  the  tenant- for-life. 

1.  At  CommoB-law  a  feoffment,  fine  or  common-recovery,  by  a  life-tenant 
forfeited  the  estate  to  the  next  taker.     Walkeb,  J. 

2.  A  bargain  and  sale  or  lease  and  release  of  the  fee  by  a  tenant- for-life, 
did  not  work  a  forfeiture,  but  the  bargainee  or  releasee  took  such  inter- 
est as  the  life-tenant  had  a  right  to  sell.     Walkkr,  J. 

3.  The  old  doctrine  of  forfeiture  by  alienation  of  a  greater  estate  than 
that  owned  and  possessed  by  the  tenant,  was  never  incorporated  into, 
nor  became  a  part  of  the  law  of  this  State.    Walker,  J. 

1  If  a  tenant- for-life  forfeit  his  estate  to  the  remainder- man  by  alienation, 
the  remainder-man  then  has  two  titles, — ^the  one  by  forfeiture  and  the 
other  in  remainder ;  and  he  may  enforce  either  at  his  option,  within 
the  time  prescribed  by  the  statute  of  limitations.  He  may  be  barred 
as  to  one  title,  and  yet  recover  upon  the  other     Walker,  J. 

Ejectment.  Tried  before  Judge  Augustus  Reese.  Jones 
Superior  Court     October  Term,  1866. 

This  was  ejectment  on  the  single  demise  of  Elisha  M. 
King,  for  one-fiflh  interest  in  the  plantation  in  Jones  County, 
owned  by  Greorge  Broach  at  his  death,  containing  about  four 
hundred  acres,  the  boundary  of  which  is  therein  given. 

There  was  a  count  for  mesne  profits. 

The  plaintiff  introduced  the  will  of  Greorge  Broach,  dated 
18th  November,  1841.  By  the  2d  item  of  said  will,  George 
Broach  gave  to  his  wife,  Rachel  Broach,  all  his  latids  in 
Jones  County,  containing  eight  hundred  and  thirtynseven 
acres,  of  which  the  land  sued  for  is  a  part. 

The  5th  item  of  the  will  is  as  follows :  "  It  is  my  desire 
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that  my  beloved  wife,  Bachel  Broach,  shall  have  full  p65«?;qT 
to  dispose  of  a  part  or  all  of  the  above  described  property|i^- 
any  manner  she  may  think  proper,  and  enjoy  it  in  any  way 
she  may  think  fit,  during  her  natural  life;  and  afler  her  death, 
I  wish  it  equally  divided  between  my  beloved  children,  Rob- 
ert Broach,  John  Broach,  Hamilton  Broach,  Mary  Ann 
Broach  and  Calvin  Broach." 

Rachel  Broach  and  Robert  Broach  were  nominated  therein 
executor  and  executrix.  Plaintiff  proved  that  Elisha  M. 
King  married  the  widow  of  John  Broach,  a  son  of  the  said 
testator,  and  that  John  Broach  survived  his  father  and  was 
married  at  his  death,  and  in  1852  himself  died,  leaving  no 
heir  except  his  widow.  Plaintiff  proved  that  during  the 
years  1861  and  1866,  the  value  of  the  one  hundred  and  fifty 
acres  of  arable  land,  for  rent,  Was  one  dollar  and  a  half  per 
acre  per  annum  ;  and  it  was  agreed  that  for  the  intermediate 
years,  the  rent  was  worth  fifty  dollars  per  annum. 

Plaintiff  next  read  in  evidence  a  deed,  made  3d  April,  1852, 
by  Rachel  Broach  as  said  executrix,  in  pursuance  of  the  will 
and  an  order  of  the  Court  of  Ordinary,  conveying  the  entire 
estate  in  the  premises  in  dispute,  to  Alexander  H.  Broach, 
his  heirs  and  assigns;  and  a  deed  made  the  12th  November, 
1860,  from  A.  H.  Broach  to  Greorge  D.  Leeves,  to  the  prem- 
ises in  dispute;  and  also  the  order  of  the  Court  of  Ordinary-, 
at  March  Term,  1852,  authorizing  said  executrix  to  sell  said 
property  '^at  private  sale  or  in  such  manner. as  will  most 
conduce  to  the  interest  of  the  heirs  and  creditors  of  said  de- 
oeased.'^ 

Said  deeds  were  drawn  from  the  possession  of  the  defend- 
ant, and  were  introduced  to  show  a  common  propositus. 
Plaintiff  introduced  CAhVis  Broach,  who  testified  that  his 
mother,  Rachel  Broach  died  in  November,  1855  or  1856,  he 
thought  in  1855 ;  and  that  his  brother  Robert,  spoken  of  in 
his  fiither's  will)  died  before  his  brother  John  died ;  that  his 
mother's  sale  of  the  premises  in  dispute,  was  not  at  public 
outcry  at  the  Court  House,  but  was  a  private  sale.  On  cross- 
examination,  he  stated  that  soon  after  A.  H.  Broach  bought 
the  land,  he  went  into  possession,  and  Rachel  Broach  moved 
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awaj;  and  that  A.  H.  Broach  and  defendant  Leeves  have 
been  in  possession  ever  since^  and  it  has  been  open  and  noto- 
rioDS,  and  known  to  the  family,  (A.  H.  Broach  is  said  Ham- 
ilton Broach.) 

Here  plaintiff  closed  his  case.  Defendant  introduced  no 
evidence.  Defendant  relied  upon  a  plea  of  the  statute  of 
limitations. 

Plaintiff's  attorney  requested  the  Court  to  charge  the  jury 
that  the  sale  by  Mrs.  Broach^  although  made  as  executrix 
and  under  the  order  as  read,  permitting  a  private  sale,  was 
null  and  void,  and  did  not  pass  the  title  out  of  George 
Broach's  estate ;  that  the  statute  of  limitations  did  not  com- 
mence to  run  against  the  plaintiff  until  the  death  of  Mrs. 
Broach ;  and  that  the  sale  by  Mrs.  Broach^  the  life-tenant, 
did  not  forfeit  her  life-estate  to  the  remainder-men,  but  was 
only  a  conveyance  of  her  life-estate. 

The  Court  declined  to  give  either  of  said  requests,  but 
charged  the  jury  as  follows : 

If  you  should  believe  from  the  evidence,  that  Hamilton 
Broach  went  into  possession  of  the  premises,  under  the  deed 
of  Rachel  Broach  as  executrix,  executed  in  1852,  and  his 
saooessor,  the  defendant,  went  into  possession  immediately 
afler  his  possession  ceased,  making  the  possession  under  that 
deed  continuous,  peaceable  and  uninterrupted  for  seven  years 
immediately  preceding  the  commencement  of  this  suit,  and 
that  the  plaintiff  and  those  through  whom  he  claims  as  lega- 
tees of  Greorge  Broach,  had  knowledge  of  said  sale  by  said  exec- 
uiriXf  as  set  forth  in  said  deed;  and  that  said  Hamilton  Broach 
and  those  holding  under  him,  notoriously  claimed  said  land 
as  their  own  property,  within  the  knowledge  of  plaintiff  and 
those  through  whom  he  claims  as  legatee  of  George  Broach, 
then  the  plaintiff's  right  of  action  is  barred,  and  he  cannot 
recover. 

Verdict  for  defendant. 

Plaintiff  in  error  now  assigns  as  error,  the  refusal  to  charge 
as  requested  and  the  charge  as  given. 

John  Ritthebford,  for  plaintiff  in  error, 
W.  PoB,»for  defendant  in  error. 
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Warner,  C.  J. 

This  is  an  action  of  gectment  brought  by  the  lessor  of  the 
plaintiff,  to  recover  the  one-fiflh  of  a  certain  tract  of  land,  de- 
vised by  George  Broach  to  his  wife  during  life,  with  remain- 
der to  his  children.  John  Broach,  one  of  the  testator's 
children,  died,  leaving  a  widow  his  sole  heir,  with  whom  the 
lessor  of  the  plaintiff  intermarried,  and  who  now  seeks  to 
recover  the  possession  of  the  one-fifth  of  the  premises  in  dis- 
pute, as  one  of  the  remainder-men  under  the  will  of  (reorge 
Broach. 

It  appears  from  the  record,  that  on  the  3d  day  of  April, 
1852,  Bachel  Broach,  as  the  executrix  of  George  Broach, 
who  had  a  life  estate  in  the  land  under  the  will,  sold  the  land 
at  private  sale,  under  an  order  from  the  Court  of  Ordinary 
for  that  purpose,  to  Alexander  H.  Broach,  one  of  the  remain- 
der-men under  the  will,  for  the  sum  of  two  thousand  dollars, 
conveying  to  the  purchaser  ihe  entire  fee  simple  estate  in  the 
land.  Upon  this  statement  of  facts,  the  legal  presumption  is, 
that  the  remainder-men  under  the  will,  received  from  the  ex- 
ecutrix their  pro  rata  share  of  the  proceeds  of  the  sale  of  the 
land  in  the  due  course  of  administration,  and  have  not  there- 
fore, a  very  strong  equitable  clium  now  to  recover  their  share 
of  the  land.  Their  legal  rights,  however,  must  be  deter- 
mined under  the  law  as  it  existed  in  this  State  at  the  time 
the  deed  was  made  by  Eachel  Broach,  conveying  the  entire 
estate  in  the  land  to  Alexander  H.  Broach. 

The  defendant,  who  claims  title  and  possession  of  the  land 
under  Alexander  H.  Broach  as  a  purchaser  of  the  entire  in- 
terest therein,  pleads  the  statute  of  limitations  as  a  bar  to  the 
plaintiff's  right  to  recover  possession  of  the  land  from  him. 
At  what  period  of  time  did  the  statute  of  limitations  commence 
to  run  against  the  remainder-men?  Did  the  statute  com- 
mence to  run  from  the  time  Alexander  H.  Broach  went  into 
the  possession  of  the  land  under  his  purchase  from  the  exec- 
utrix of  George  Broach,  or  did  the  statute  commence  to  run 
only  from  the  time  of  the  death  of  Rachel  Broach  ?  This  is 
ihe  question  to  be  decided  in  this  case.  • 
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Bj  the  oommqn  law  of  force  in  this  State  at  tne  time  the 
deed  was  made  by  Rachel  Broach,  the  tenant-for-life,  convey- 
ing tlie  erdire  edate  in  the  land,  she  forfeited  her  life  estate 
therein,  and  the  remainder-men  had  the  right  to  enter  thereon. 
See  Statute  11th  Henry  VII;  Schle/s  Dig.,  146;  4th 
Comyn's  Dig.,  top  page  392 ;  2d  Bl.  Com.,  274-6 ;  3d  Ba- 
con's Ab.,  top  page  464,  letter  C. 

Although  the  reason  of  the  common  law  does  not  apply 
with  the  same  force  in  this  country  as  it  did  in  England,  in 
&vor  of  the  forfeiture  of  the  life  estate  of  the  tenant,  when 
he  aliens  the  land  by  conveying  a  greater  estate  therein  than 
by  law  he  is  entitled  to  do,  thereby  diverting  the  remainder 
or  reversion  from  him  who  is  entitled  thereto,  and  renouncing 
his  fideUiy  to  his  feudal  lord ;  yet  the  living  principles  of  the 
oonunon  law  are  applicable  here.  The  testator  in  this  case 
made  the  tenant-for^life  his  oonfidential  friend,  trusted  to  her 
fidelity  to  hold  the  land  during  her  life  for  the  remainder  men, 
and  her  act,  conveying  a  greater  estate  than  she  had  in  the 
land,  was  a  breach  of  trusty  an  open  renunciation  of  her  fdd- 
Uy  to  him  under  whom  she  held  and  derived  her  title. 

Had  this  conveyance  been  made  by  the  tenant-for-life  to 
ofi  ihe  remainder-men  jointly,  instead  of  to  one  of  them  to  the 
exxlution  of  ihe  others,  a  different  question  might  have  been, 
presented,  in  regard  to  which  wc  express  no  opinion.  The 
conveyance  of  the  entire  estate  to  one  of  the  remainder-men 
to  ihe  eoDclurion  of  the  oiherSy  was  as  much  a  breach  of  her  fi- 
delity to  those  exchkdedy  as  if  the  conveyance  had  been  made 
to  an  entire  stranger,  and  quite  as  prejudicial  to  their  interest 
as  such  remainder-men. 

The  2242  section  of  Uie  Code  is  relied  on,  which  declares 
that  ''No  forfeiture  shall  result  from  a  tenant-for-life  selling 
the  entire  estate  in  lands :  the  purchaser  acquires  only  his  in- 
terest." The  reply  is,  that  the  conveyance  of  the  tenant-for- 
life  in  this  case,  was  made  before  the  adoption  of  the  Code  by 
the  Legislature.  The  case  of  Parker  vs.  Chambliss,  (12th 
6a.  Bep.,  235,)  is  also  relied  on  by  the  plaintiff  in  error.  In 
that  case,  the  only  question  involved  and  considered  by  the 
Conrt  was^  whether  a  ienant-i'nrdowery  by  committing  wa^y 
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forfeited  her  dower  and  treble  damagee  hy  the  Statute  of 
Gloucester.  This  Court  held  that  she  did  not^  and  that  was 
the  only  question  made^  and  the  only  question  decided  in  that 
case. 

But  it  is  contended,  (and  there  are  to  be  found  decisions  in 
the  books  to  that  effect,)  that  although  the  remainder-men 
might  have  entered  immediately  upon  the  forfeiture  of  the 
life  estate,  vet  they  were  not  bound  to  do  so  until  the  death 
of  the  tenant-for-Iife,  and  therefore  the  statute  of  limitations 
did  not  commence  to  run  against  them  until  her  death. 

After  forfeiture  of  her  life  estate  by  the  sale  of  the  land 
and  the  abandonment  of  the  possession  thereof  to  the  pur- 
chaser, what  interest  had  she  in  the  land  during  her  life,  that 
would  prevent  the  entry  of  the  remainder-men  thereon  at  any 
time,  or  prevent  the  running  of  the  statute  of  limitations 
against  their  right  of  entry  during  her  life?  Upon  prv/udpU, 
what  has  her  life  or  death  to  do  with  the  right  of  entry  by  the 
remainder-men  afler  her  life  estate  in  the  land  is  forfeited, 
and  ceased  to  have  any  existence  either  in  law  or  fact, — ^the 
more  especially  when  they  had  fidl  knowledge  of  the  forfdture. 
Why  should  not  the  remainder-men  be  required  to  prosecute 
their  writ  of  formedon  in  remainder,  or  the  modem  substi- 
.tute  for  it,  the  writ  of  ejectment,  within  the  time  required  by 
the  statute? 

In  view  of  the  facts  of  this  case  when  applied  to  our  own 
statute  of  limitations,  and  the  construction  which  has  been 
given  thereto  both  by  the  Courts  and  the  Legislature,  we 
think  that  the  statute  did  commence  to  run  against  the  re- 
mainder-men from  the  time  their  right  of  entry  on  the  land 
accrued  to  them.  The  2637th  Section  of  the  Code  declares 
that,  "Title  by  prescription  is  the  right  which  a  possessor  ac- 
quires to  property  by  reason  of  the  continuance  of  his  posses- 
sion for  a  period  of  time  fixed  by  the  laws."  The  2642d 
Section  of  the  Code  declares  that,  '^Adverse  possession  of 
lands  under  wi*itten  evidence  of  title  for  seven  years,  shall  give 
a  title  by  prescription." 

In  Watkins  vs.  Woolfolk  (5th  Ga.  Rep.,  261)  this  Court 
held  that  the  statute  of  limitations  in  this  State,  not  only 
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baired  the  right  of  action  to  recover  the  possession  of  land 
after  the  expiration  of  seven  years,  but  barred  the  right  of 
adry  ako^  The  record  in  this  case  shows  that  the  defendant 
and  Hamilton  Broach,  through  whom  the  defendant  claims 
title,  were  in  the  possession  of  the  land  for  more  than  seven 
rears,  claiming  it  as  their  own,  under  written  evidence  of  title 
derived  from  the  tenant-for-life,  by  which  she  conveyed  the 
entire  edate  in  the  land,  which  title  was  adverse  to  the  title  of 
the  remainder-men,  and  hostile  to  their  interest  in  the  land. 
The  record  also  discloses  the  fact  that  the  remainder-men  had 
knowledge  of  the  conveyance  of  the  entire  estate  in  the  land, 
by  the  tenant-for-life,  and  consequently  had  knowledge  of 
their  legal  right  to  enter  upon  the  land  at  that  time. 

The  conclusion  of  the  majority  of  the  Court,  therefore,  is 
that  the  statate  of  limitations  commenced  to  run  against  the 
plaintiff  in  error  as  one  of  the  remainder-men,  from  the  time 
of  the  sale  by  Bachel  Broach  of  the  entire  interest  in  the 
land,  in  fiivor  of  the  purchaser  who  went  into  possession  un- 
der that  sale,  and  those  claiming  under  him  by  color  of  paper 
iitley  and  that  the  deeds  set  out  in  the  record,  furnish  sufficient 
evidence  of  color  of  title,  to  enable  the  defendant  to  protect 
his  possession  under  the  statute  of  limitations ;  and  that  there 
was  00  error  in  the  Court  below  in  refusing  to  charge  the 
joiy  as  requested,  or  in  the  charge  as  given.  Therefore  let 
the  judgment  of  the  Court  below  be  affirmed. 
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Walkek,  J.,  dissenting. 

In  this  case  I  have  the  misfortune  to  differ  with  my  asso- 
ciates. I  have  the  satisfaction^  however^  of  knowing  that 
this  difference  of  opinion  can  affect  only  cases  growing  out  of 
transactions  prior  to  the  adoption  of  the  Code.  By  Section 
2242  it  is  provided  that  "  no  forfeiture  shall  result  from  a 
tenant-for-life  selling  the  entire  estate  in  lands ;  the  purchaser 
acquires  only  his  interest.'^  *  I  think  this  is  but  a  legislative 
declaration  of  what  was  already  the  law. 

The  position  maintained  by  the  majority^  as  I  understand 
it,  is  that  the  attempted  sale'  by  Mrs.  Broach  of  the  fee  for- 
feited the  life-estate  to  the  remaindermen,  and  that  the  pos- 
session of  Hamilton  Broach,  from  the  date  of  his  purchase 
in  1862,  was  adverse  to  the  title  of  the  other  remaindermen ; 
in  other  words,  that  the  sale  not  only  forfeited  the  life-estate, 
but  the  remaindermen  were  bound  to  assert  their  rights  ac- 
cruing by  reason  of  the  forfeiture,  or  endanger  their  title  in 
remainder. 

1.  It  is  true  that  at  common  law  a  life-tenant  might,  by 
feoffnufntj  fine^  or  common  recovery^  forfeit  his  estate  to  him 
in  remainder ;  because  such  alienation  amounted  to  a  renun- 
ciation of  the  feudal  connection  and  dependence,  and  tended 
to  devest  the  remainder  expectant.'  Another  reason  given 
was  that  the  life-tenant,  by  granting  a  larger  estate  than  his 
own,  put  an  end  to  his  own  original  interest,  and  the  next 
taker  was  entitled  to  enter  regularly,  as  in  his  remainder  or 
reversion.     2  Bl.  Com.,  274-5. 

2.  But  in  a  note  it  is  said  that  a  conveyance  by  lease  and 
re-lease,  or  bargain  and  sale,  does  not  work  a  forfeiture.  lb., 
Note  (16).  This  note,  as  I  think,  is  sustained  by  the  common 
law  authorities.  Feoffments,  fines,  and  common  recoveries,  ope- 
rated "  by  way  of  transmutation  of  possession ;"  while  a  bargain 
and  sale  is  a  contract  by  which  a  person  conveys  his  lands  to 
another  for  a  pecuniary  consideration;  in  consequence  of 
which  an  use  arises  to  the  bargainee,  and  the  statute  (of  uses) 
immediately  transfers  the  legal  estate  and  posseesion  to  the 
bargainee,  without  any  entry  or  other  act  on  his  part.     2 
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Thomas'  Co,  Lit*.,  top  p,  578  (Note  B) ;  dting  2  Ju.  671. 
A  baigain  and  sale  is  a  conveyance  operating  under  the  stat- 
ute of  OSes,  and  never  was  liable  to  many  of  the  incidents  of 
feoffments,  fines,  and  common  recoveries.  A  bargain  and 
sale  does  not,  like  a  feoffment  with  livery,  at  common  law, 
ranaack  the  whok  estate  and  extinguish  every  right  and  power 
connected  with  it.  4  Kent.  Com.,  84.  ^'A  mere  grant  or  re- 
lease by  the  tenant^for-life  passed  at  common  law  only  what 
he  might  lawfully  grant."  lb,,  83.  "  And  so  note  two  di- 
versities :  first,  between  a  grant  by  fine,  (which  is  of  record,) 
and  a  grant  by  deed  in  pais  ;  and  yet  in  this  they  both  agree 
that  the  remainder  or  reversion  in  neither  case  is  devested ; 
secondly,  between  a  matter  of  record^  as  a  fine,  <&c.,  and  a 
deed  recorded,  as  a  deed  enrolled,  for  that  workeih  no  forfeit' 
ure."  2  Thomas  Co.  Litt,  top  p.  207.  "So  it  is  no  forfeiture 
if  tenant^for-life  conveys  by  bargain  and  sale,  or  by  lease  and 
re-lease  to  another  in  fee."  2  Leonard's  Eep.,  60  (1598). 
("  Leonard's  Reports,"  says  Sir  Edward  Sugden,  Treat,  on 
Powers,  6  £d.,  16,  "were  always  in  high  estimation;"  and 
this  opinion  is  confirmed  by  Lord  Nottingham.  "  The  Re- 
porters," 99.)  2  Thomas  Co.  Litt.,  top  p.  116,  Note  (L.  3) ; 
4  Com.  Dig.,  395 ;  "  Forfeitures,"  (A.  3) ;  3  Mod.  Rep.,  151. 
^*  At  common  law,  where  a  tenant-for-life  undertook  to  con- 
vey by  feoffment  a  larger  estate  than  he  himself  owned,  such 
interference  with  another's  title,  operating  to  devest  the  re- 
mainder or  reversion,  was  punished  by  forfeiture  of  the  estate- 
for-life  to  the  remainderman  or  reversioner.  This  principle, 
foanded  on  the  feudal  system,  according  to  which  such  a  con- 
veyance was  a  renunciation  of  the  connection  between  the 
lord  and  his  vassal,,  is  for  the  most  part  obsolete  in  Ameri- 
can law.  It  is  said  by  one  distinguished  commentator  that 
scarcely  a  direct  decision  upon  the  subject  is  to  be  found  in 
oar  American  books ;  and  another  is  of  opinion  that  as  the 
form  and  nature  of  American  conveyances  is  that  of  a  grant, 
which  passes  nothing  more  than  the  grantor  is  entitled  to,  the 
doctrine  of  forfeiture  is  not  in  force,  even  independently  of 
statutory  provisions,  in  the  United  States."  1  Hill  Real 
Prop.,  103-4  (quoting  5  Dana,  5^  11;   4  Kent,  106);  ib,. 
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528 ;  4  Com.  Dig.,  395,  Note  (g) ;  3  Bac.  Abr.,  465-6. 
"Estate  for  life,  and  oocupancv."  1  Greenl.  Craise  Dig., 
top  p.  113,  Note  (1),  (tit.  3,  Cii.  1,  Sec.  36);  ib.,  777  (Tit. 
16,  Ch.  6,  Sec.  8);  2  Vol.  Greer.  Cr.  Dig.,  157;  (4  Vol., 
112,  Tit.  32,  Ch.  10,  Sec.  32-3 ;)  2  Bac.  Ab.,  4,  "  Bargain 
and  sale.''  To  my  mind,  these  authorities  establish  the  po- 
sition that  at  common  law  a  bargain  and  sale  of  the  fee  by 
tenantxfor-Iifc  did  not  forfeit  the  life-estate ;  but  the  bargainee 
took  such  interest  as  the  life-tenant  had  the  right  to  sell. 

I  am  aware  that  some  cases  seem  to  decide  that  a  bargain 
and  sale  with  a  general  warranty  of  tide  may  produce  a  dis- 
continuance, and  perhaps  a  forfeiture.    Stevens  vs.  Winship, 
1  Pick.  Rep.,  327 ;  McKee  vs.  Plant,  3  Dall.,  486 ;  3  Thorn- 
&s's  Co.  Litt.,  93,  Note  (A) ;  ib.,  125.    Without  admitting 
the  truth  of  this  position,  a  sufficient  reply  is,  that  the  deed 
from  Mrs.  Broach  to  Hamilton  Broach  does  not  contain  a 
general  warranty.    It  warrants  the  title  "  so  far  as  her  office 
of  executrix  will  authorize  her,  against  all  claims  whatsoever, 
and  not  to  be  liable  ordy  in  her  repreaentaiive  chara/ster  as  esr- 
ecuttnx"    In  the  case  of  Aven  vs.  Beckam,  11  Ga.  Rep.,  1, 
where  the  doctrine  of  the  liability  of  an  administrator  was 
carried  so  hr  that  the  Legislature  in  a  year  or  two  after- 
wards changed  the  rule  there  laid  down,  the  Court  says  (p.  8) : 
'^  If  the  administrator,  in  explicit  terms,  stipulates  that  he 
shall  not  be  bound,  the  other  party  wonld  be  also  bound  by 
the  stipulation ;  and  the  warranty,  binding  neither  the  estate 
nor  the  administrator,  would  be  a  mere  nullity."    Here  is 
an  express  stipulation  against  personal,  individual  liability. 
No  stress  was  laid  upon  this  point  in  the  argument — ^it  was 
not  insisted  that  the  question  of  warranty  had  anything  to 
do  with  the  case.    The  whole  of  the  brief  of  Colonel  Poe,  for 
defendant  in  error,  on  this  point,  was  this :  ^'  The  plaintiff  is 
barred  by  the  stitute  of  limitations.     The  deed  of  Bacfael 
Broacli  was  made  in  1852  to  A.  H.  Broach,  and  he  and   de- 
fendant have  had  open  and  notorious  possession  ever  since* 
The  deed  constitutes  color  of  title,  even  though  the  vendor 
had  only  a  life  estate,  and  her  authority  to  sell  was  only  by 
virtue  of  the  devise  of  a  life  estate.    For  as  her  deed  oon- 
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veyed  a  fee  siniide  ^e,  this  act  oonBtiittted  s  ferf^ittit«of  tlie 
life  estate,  and  the  renuundtrmevi  -wereeiilitlied  to  ^ter  eo^m^ 
sdnaH;  and  dleetatoteieoaiBMiioed  rviiiiiiig  al  the  date  of  the 
deed ;  to  vit^  in  1862.  2  Bl.  Com.,  274^  27$ ;  Oow  Litt;  251  - 
Iitt.,8Bc416."  ..  .  /. 

Z.  Sappoee  I  am  wrong  in  thid,  tad  that  a  baqpun^apd 
sale  of  .the  fee  <Ud  at  common  law  ^er&il  the  life-eeti|tey  atiU 
I  inmty  4h8t  ^snch-  w^e  Jtgt  the  kw  iu  ^j^orgia.  ^  By  our 
adi^ti^g  aet^.  (Cobb'e  K.  D,,  Til,)  ve  adapted  mKik  of  Aa 
comiDoa  Uw  cff  £iigfaiM  ahd\mieb  o£  the  statute. lawaiU! 
were  odiiaUy  in  tofce  in  1;he  pio^mce  cm  the  14th  flag^'o# 
May,  177€/  and  were  pvopcrfy  adapted*  ixf  the  drcamstalioea 
of  the  iahabUaatt.  The reaeos-of  the  ohl  law  of  fbrS^tar4 
for  ahenatiDnf  n€<rer.  ^lieted  in  this  eountiyy  the  law  was  -not 
adapted  to  the  cu^umstanees  of-  our  people.  JPe^ffmeni  with- 
living  at  common  law,  and  fine  and  eommon  reoovety;  so  far 
m  I  know,  wece  never  deed  in*  this  State-  »  modes  of  «eon- 
veyanee.  The  modes  of  ccmve^anee  inoet  in  use^'and  <of 
which  oar  statuteep^speak,  are  l)argain  ^nd  sale  and  kaete  and 
reieafle ;  and  I  am  not  aware  that  an  alieiiatioKi  of  thie  lee,  by 
a  life-teaaaty  by  either  xof  these  .moded  of  ^mveyanoe,  has 
ever  been  held  to  be  a  Ibrifeitnre  ia  Ga(>rgiay<BBtil  tiic  present 
time.  I  tbiak  the  authorities  already  cited  aaffident  to  show 
that  the  whole  doctrine  of  &rfiNtifre  by  iiliaaation  of  .a  greats 
er  estate  than  the  grantor  ^poseeBseSy^ia  t&ap^oable  to>  the 
audition  of  our  pe^le,  and  is  not* a  port  of  our. law. 

'1.  Sappoaer  howler,  .that- 1  am  wrong  ^tB  ti^M  paeition 
^  and  tl^at  a  bargaiif  and  sale  of  the  fee  may  work,  iit  thit 
State,  a* forfeiture  oi  the  life-estate;. will  the  pesaession  of 
the  pnn^aaer  fri^mt  the  life-tenant  be.  adu^erse^to  ^  title  of 
the  remainderman  ?  I  think  •  not^  My  posltioa  is,  that  ji 
tWe  be  a  forfeiture  of  .the  lifis-estate,  to  the  remdjide.rman> 
^>v  alienatioo,  that  be^  in  remainder  then  ha6  two"  titles,  and 
"ttj  eofetct  eitiier  at  his  option.  He  may  9t  oiSee  proceed 
^d  reoever  on  his  title  by  forfeiture';  er,  lie  may  waive  that 
title,  and  on  ihe  death  of  the  tehant^for-Kfe^  assort*  his  title 
m  remuQcler.  .  The  poaseaaion  of  Ae  purdiaser  may  be  ad- 
*ai^  as  agunsfc  the  title  bjr  forfeitave,  without  sflfeotiDg  in 
14 
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tokj  waf  the  title  la  renMunder.  The  two  titles  mte/m  the 
same  pwsdny  it  is  trae^  bat  the  rights  may  be  affected  and 
eiifofeed  in  tUe  same  way  as  if  they  wer»  in'sepuute  persons. 
The  old  maxim  itpplies,  ^'  Quando  duo  juitcb.  ecmmmM  h 
una  persona,  aeqiium  est  ac  si  essent  m  diversis,^^  (Where  two 
rights  oonisttr  ill  om  p^n^n,  it  is  the  same  as  if  th^  were  in 
separate  persofis.)  Branches  Maxims,  *120:'-  ^' Where  there 
^ists  two  separate  rights  of  entr^,  the:  loss  of  one  by  lapse  of 
time  ^ilt' not. impair  the  other.**.  Ang/on  lixn^  see.  375. 
Huat  ys,*durn,  2  Sack.)  421.  In  Gckxhrtght  vs,  Forresto*, 
8  East's  Be^.,  661,  it  was  decided  tliat  <<The  fine  of  atenant- 
^r-life  devests  the  Estate  of  ^e  remainderman'  or  rerersioner; 
leaving  faim  only  a  right  of  entry,  to  bo  exemsod  either  tben» 
by  reason  of  fbrfeitaro,  or  within  fivte  years'  after  the  natural 
determbmtum  of  the  tweeting  estate.'^  Lord  Hardwicke 
6a}f6,  ^^  That  a  r^fmainderman,  expectant  on  an  estate^for-Iife 
or  jnears,  to  whom  a  right  to  enter,  or  bring  ^eetment,  is 
given'  by  the  fiyrfeitare  of  the  tenafit-for-^ife  or  years,  -is  not 
boand  to  do  so ;  therefore,  if  he  oomes  within  his  time,  after 
the  remsfind^  aflbtocihed,  it  wiH  be  good  ;  nor  can  the  statute 
of  limitations  be  insisted.on  against  hin;^  for  not  cofning  with* 
iti'twentj^  years  «fter  his  first  title  accrued  by  the  forfevture." 
Kem^  vs.  Westbrook,  1  Vesey,  sen.  278,  (decided  in  1749). 
"  If,  however,  there  be  in  any*- State  a  fttfeitni:e  rf  the  life- 
estate  by  the  'act  of  the  tenantr-ibr-life,  the  par^  entitled  to 
enter  by  reasoA  of  the  -forfeiture,  is>  not  bound  to  enter,  and 
may  weSt  ndtil  the  natural  termination  o£  the  life-estate."  4 
£eqt's  Com.,  84';  2  Oreenl.  Gmise'  Dig.,  249,  (^  vqI.  449, 
m.  33)Oh,  a,  sed.  36);  1  HiH  on  Beal  Prop.,  565^;  Doe 
ex  dm.  Alle»  vs.  Biakeway,  6  Car.  &  P.,  66S ;  (24  £.  C.  L. 
ft.,  70®);  1  Wms.  Saun.  Rep.>  319b;  Ang.  on  Lim.,  375. 
Tbes&.anthorities  establish  the.  position  that  the  remainder- 
man may  assert  his  title  in  remainder,  and  the  possession  of 
the  purchaser  from  the  life-tenant  wiH  not  be  adverse  until 
the  death  of  the  Untenant,  although  the  life^estate  may  have 
been  forfeited  by  the  alienatton.  .  Such  possession  is  not  hos- 
tile to,  but  is  consistent  with,  the  title  in  remainder.. 

li^  as  I  have  endeavored  to  show,  a  bargain  and  £ale  of 
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the  fee^  bj  a  life-tenant,  did  not,  ai  common  law,  work  a  for- 
feiture of  the  life-estate;  or,  if  ^(!h  was  the  effect  at  common 
kw,  that  this  doctrine,  bofc  being  adapted  to  oar  circiinistanoes, 
never  was  incorporated  into  our  laws ;  or,  i^  In  case  of  a  for- 
feiture to  the  ramaindermao,  of  the  life-estate,  hy  the  life- 
tenant,  the  remaiBdertnan  had  two  titlea  a«d  could  assert 
either  at  his  option,  and  within  the  time  allowed' by  the 
statute  of  limitations,  from  tlie  accrud  of  his  right  of  entry, 
bv  virtue  of  which  ever  title  he  may  attempt  to  enforce,,  then 
the  charge  of  the  Court  below  was  wrong,  and  the  plaintiff 
should  have  a  new  trial. 

The  record  shows  that  plaintiff's  counsel  requited  the 
Court  to  charge,  that  the  sale  by  Mrs.  Broach  did  not  forfeit 
her  liie-estate;  aad  defendant's  counsel  requested  him  to 
charge  that  it  did.  Forfeiture  or-  npo-for£eiture  was  the 
issue;  for,  without  a  forfeiture,,  there  could  be  no  sort>  of 
ground  &r  inaistiiig  that  the  possession  of  the  purchaser  from 
the  lifeotqoant  was  hostile  to  the  title  of  the  remainderman. 

The  other  question  made  by  this  record^  viz.:.  whether  the' 
titlq  passed  by  virtue  of  the  sale,  made  hy  order  .of  the  Ordi- 
nary, authprizing  a  private  sale,  was  not  considered  by  the 
Court;  and  therefore  it  woi^d  be  improper  for  me  to  express 
:ia  opinion  upon  this  point.  To  my  mindj  thid  was  the  real 
iue^tioQ  in  this  ca/se,  but  a  decision  upon  it  was  rendered  un- 
iiu>e^3ary  by  the  viewe  esitertained  by  tbe  majority  upon  .the 
qut^dtioD  of  the  statute  of  Utniti^tions.  For  the  reasons  given^. 
I  Jisscnt  from  tbe  jadgmept  rendercfd  m  this  ca^e. 


^. 
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The  Mayor,  4^0.,  t>f  Bl^vmnosh  vs.  Barroughs. 


The  Ma  yob  a^d  Aldermen  of  the  City  of  Savajinah, 
.   plaintiff  in  error;  V8,  FiJAZA.  G.  Bu^roughs^  defendant  in 
error. 

« 

Bj  the  Act  of  7t&  'Msrch,  1866,  eopiei  of  lost  b6irdt,  or  notes,  Bty  be 
^dtftbltfhed  witheiit  reqUiriag  indeainityi  ualesA  the  party,  liable  for  the 
payment  of  a^oh'  loat  paper  ahall  make  oath,  as  re<^uire<i  bgr  It^e  second 
isectioa  of.  said  Act;  which  being  done,  the  party  peeking  tp  esUblish 
the  copy  bondj  or  note,  shall  be  remitte(l  to  the  remedies  prOyfded  by 
law,  before  the  passiige  of  the  Acttif  18G6. 
.  .  . .  •  .  . 

Motion  to  establiBh  lost  bonds.  Decided  by  Judge  Flem- 
iiTO,  at  Chambers,  during .  Chatham  ^perior^  Court,  May 
Term,  1866,  .   '  ^ 

Said  cause  was  a  petition  to  said  Court;  by  said  Eliza  G. 
Burroughs,  for  ttiecstablisTiment,  against  the  said  The  Mayor 
anJ  AHertncn  of  the  City  of  Savannah  (a  municipal  corpo- 
ration), of  two  coupon  bonds  issued  by  j»id  eorporation,  each 
for  the  8^m  of  five  hundred  doMars,  due  numbed  seven 
hundred  and  scventy-dne  (77l),*and  the  6ther  sev^  hundred 
and  seventy-two  (772),  signed  B.  Wayhe,  Mayor,  and  Joseph 
W.  Bobarts,  City  Treasure,  datfed  on  the  first  day  6{  Decem- 
ber,* eighteen  huqdfed  and  fifty-three,  with  fifty  ooapons 
attached  to  each,  for  sevent^n  dolktrs  and  &{ty  cents  for  the 
semi-anhual  interest  secured  by  each  coupon ;  the'  bonds 
themselves  being  payabhe  to  the  beat e?  therfeof,  on  the  first 
day  of  December,  in  the  year  eighteen  hnndred  and  eighty- 
eight,  and  the  cofupons  also  payable  to  the  beater,  on  the  first 
day  of  June  and  the  first  day  of  December  of  eacb  year ; 
apd  which  bonds,  with  said  coupons  attached,  were,  ki  said 
petition,  averred  to  have  been  burned  at  Columbia,  South 
Carolina,  on  the  night  of  the  sevei^teenth  of  February,  eigh- 
teen hundred  and  sixty-five,  at  the  burning  of*  that  place  by 
the  army  of  General  Sherman.  Said  petition  was  verified  by 
the  affidavit  of  the  applicant. 

To  this  petition,  said  oorporation,  by  its  attorney,  filed  a 
plea  or  answer,  to.the.efiect  that  there  was  not  sufficient  evi- 
dence, under  the  proofs  in  said  cause,  that  siEud  bonds,  with 
coupons  attached,  were  either  lost  or  destroyed ;  and,  again, 
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that  if  ^ere'were'Biich  ptoob  in  said  oatiB^as  WoiiM  author- 
ise the  embli^metit  of  itoid  alleg^  bonds  «b  either  )o8t  or 
destroyed;.  7^t  that  th^€Btebii$htD«ntof  fitlch  bonds,  if  grants 
bv  the  Govt,  should  be  upon  «tiA  j^sland "eqiiitable  terms 
as  woald  secore  e^d  €oriK>ration  from  th^  poseibilfty  of  loss 
in  Otoe  sttch  boiidy  should  thereafter  prove  to  bo  in  existence. 
Petitioner's  attorneys  then  ijitrodiiced  in  evidenceth^  testi- 
mony ef  WiLUAM  F.  DBSA^t^uaB  and.  Edwin  J.  8oott^ 
of  Cohunbta,  Sooth  Carolina,  tak^  hy  commisnon.  Mr: 
DeSausBuce -teslified  that  petitiona*  was  Us  jajightery  and 
rerided  with  hira  at  CSoiiimfala  y  that  he  had  in  iiis  poapession 
the  bonds  in  questicm,  which  were  ^  prop^tjf  of  petitioner, 
on  the  sixteenth  day  of  Fet^uacy^  eight^enl  huadred  aild 
eixty-five,  and' that  they  had  been  so  in  bis  posaeasioii  for 
manyyeaiB  pievions,  for^aafe  keeping,  and  that  he  might  get 
the  ooupons  cashed  for  'her  as  tjiey .became  due;  that  ^hey 
were  ki^  with  his  own  stocks  in^  a  locked  dlte wcr  in.  hjfr  office 
abont  one  hundred  and  fifty  yards,  from  his  dwelling ;  that 
oo  the  fiAeentbof  said  February?/ Qeneral  ShertnWs  army' 
approached  Columbia, -md  .that .-en  the 'uxteanthi  of  said 
month,  witness,  with  some  ladies  oihW&mify^  left  Colunibia 
ibr  Camden,  and  that  he  therefore  ki^ew  nothing*  p6r^nally 
of  what  o^cu^ed  iui  Columbia  afier.  he  left,  but  that,  upon 
his  return,  soon  nfter  the.  enefny  left,  he  .fi>und  his  dwelling 
and  office  burnt,  with  all  his  books  nnd.papers;  that  not  a 
hoiKe  was  left  standing  within -severftl  hui]idred  yards  of  his 
office,,  and  it  was  morally  certaia*  that  the  bonds  in  4)U€Btion 
perished  in  the  coniagratien,  although  hei  did  not  see  them 
barnt;  that  there  "^erie  nine  law  offices  adjoinihg'each  other, 
of  which  his  waS'  one ;  'that  all  were  burned  to  the  ground, 
but  witaeas  never  heard  it  alleged  thkt  any  of  them  were 
brokcft  open  and  plundered ; .  that,  on  the  fifteenth  of  Febm^ 
uy,  to  guard  against  'contingenGiesi,  he  maide  a  descriptive 
list  of  stocks,  deeds,  bonds,:  eta,  whi<di  he  held  in  faia  own 
right,  or  as  tni8tee,.goa]!dian,  or  i^ent,  and'ftmoUg  these  were 
p«*^^^^oer^8  iKynds — ^the  bonds  and  other  valuable  papers 
^^  been  returned  to  the  drawep,  &nd  the  list  kept  in- his 
that  on  the  twentteth  of  April  he  advertised  *£>r  a 
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renewal  of  eertificat^  of  stocksy  etc.,;  wbioh  had  .been  de- 
stroyed^ aad  thiit  moot,  Vpt  not  all,  of  the  eertificai^s  bed 
been .  renewed  'by  the  respeodve  companies;  .that,  all  tbe 
conponSy  not  doe,  were  attai^hed  to  the^bonds;  and  Jie  believed 
the  ooup6ns  due  in  December,  1864,  wer6  unpaid  and^still 
attached  to  tbe  bonds,  but  this  he.o(Mild  not  say  withabeolate 
certainty. 

On  the  crosB-examination,  this  witness  stated  that  he  oonld 
not  say  the  bonds  were  destroyed  by  fire  •or  otherwise ;  that 
he  had  stated  the  fiiels  he  knew,  and  others  must  draw  the 
oonclnsion ;  that  the  bonds  were  ih  hia  possession  on  the  16th 
of-Febrnarfi  looked  np^in  his  office;  on  the  17tb  Ae  dtj 
wks  -destroyed,  and  his  office  burnt  with  all  bis  papers ;  that 
he  has  nev4r  heard  of  the  bon(fe  since,' and  thai  he  had  no 
reason  to  snppoto  they  .wefe  abstracted'  from  his.  office  before 
tbe^fire;  and  that*  he/tlionght,  bat  was  not  certain,  tbiat  the 
coupons  due  in  Deoefaiber,  1864,  were  still  attached  fUid  un- 
paid. 

,  The  other  witness  testified  that  he  had  -no.  knowledge  of 
the  bonds  in  qnestion;  that,  tts  CMhier  of  the^  Commercial 
Bank  of  ColumlMa,  he  had  oollecfied  for  Mr.  DeSaiusnre, 
several  times  within  the  last  tea  years,  two  coupoas  of  the 
city  covporation  of  Savannah,  for  seventeen  doHard  find  a 
half  each,  which  Mr.>  DoSanssure  said  bdonged  to  his  daugh- 
ter; Mrs;  Bnitongh&    '  • 

Upon  the  foregoing  JBtate  of  tbe  pleadings  and  evidence, 
the  cause  was  submitted  to  the  Court,  after  ailment  by  the 
attorneys  of  the  petitioQer^and  argument  by  the  attorney  of 
9ai4 'Corporation  of  Savannah — ^the  attorney  for  said  city  in- 
Msting  that  there  was  tao*  1^1  certainty,  under  the  proo&  i^ 
said  canse,  that'  said  bonds,  of  petitioner,  with  ooupOns  at- 
tadied>  had  been*  destroyed ;  and  therefore^  it  was  the  dafty  of 
the  Court,  before  establishing  the  same,  to  itB^uire  of  Ae 
petitioner  indemnity  to  said  corporation.  .  The  Court  made 
the  rule  absolute  for  estabtidring  said  coupon  bonds,  without 
indemnity  to  and  .corpotation,  and  put  its  .decision' on  the 
alleged  validity  <>f  tiie  Aet  of  the  seventh  day  of  March, 
eighteen  hnedred  and  sixty-six^  mitiiled  '^An  Act^xmendatory 
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cf  the  law  rdaUng  to  the  establi^hinent  qf  'hd  papery**  and 
ruled  that  it  was  not  neoessaitj  to  decide  wbether^  tinder  the 
Isw  88  it  existed  bef<»«  that  statute,  the  diefendant  Ifonld  be 
entitled  to  a  bond  of  indemnity ;  and  that  the  law/as  it  ex- 
isted 'before  that  statate,  had  nothing  to  do  with  die  case  until 
the defendantshoQld  have  taken  the toath  prescribed  in  that 
ststpte^ 

Wkerenpon,  ooansel  for  aaid  corporation  moved  ihe  Court 
for  a  re-hearing  of  silid  cause,  mi  several  J^ronods,'  and, 
un^DgBt  others,  that  said  Act  of  7tb  Maiioh,  1866,  adoording 
to  tke  oonstroction  put  upon  it  by  the  Ckmr^  would  h^  un-* 
coQfititutional,  as  violative  of  private  r^^t  in  denying  the 
right  of  cross-examining  witnesses,  and  the  right  of  trial  by* 
jury,  and  subjecting  parties*  to  j;he  risk  of  pitying,  debts  twice ; 
and  diat,  if  strictly  construed  without  reference  to  previous 
legislation  and  law  upon  the  same  subject,  said  Act  would 
take  from  courts  the  power  to  requi^  indemnity  from  appli- 
cants ^r  establishing,  lost  papera;  and.  ti|e  Judge)  of  said 
Court  lefused  a  r^.hearing,.  thereby.  afSrming  the  previgu^ 
decision  of  the  Court  in  th^  p^mises. 

To  wiuch  nilinga  and  decisions  of  sa^d  Couirt  and  Judge, 
in  the  prKuises,  the  said  corporation  by  its  said,  attorney  ex- 
cited, aod  now  say?: 

1.  That  the.  Court  erred  in  deciding  th^  there  was  befpre 
it  mfficient  legal  proof  of  the  destruction  pf  said  coupon 
hoods  of  petitioner  sought  to  be  established, 

2.  ThA  the  Court  erred  in  refusing  to  require  said  peti- 
tiooer^Elifii  G.  Buproughs,  to  give,  indemnity  tojsaid  ooipo- 
n^opB^'ibe  establishment  of  si^d  bpnds  as  destroyed  or 
lost  ^- 

3.  .^Mtth^Court  erred  in  deciding  that  said  Act  of  7th 
^fin^  1866,  did-Qr  could  constitutionally,  authoriaas.  the 
(>«llltli  olabliah  said  coupon  boads^  without  indenmity^  aod 
^  it*fii  or  oould  oon^tutionaUy  deny  the.  right  to  croes- 
""i  *  or  take  away  th^  right  of  trial  by  juiy 

it  shocdd  make  oath  that  said  bonds  never 
same  had  b^npaid  off  or  discharged. 
,  ut  erred  i^  deetdii^  that  there  was  any 
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few  repeaUng  qjs  iaterfeKng  viA  thafc  ^part  of  the  sUth  eeo- 
tiQa  of  the  Act  .of  the  eixteeath  day  of  Februaij,  in  the 
year  aeventeeft  hundred  and  niDetyvnipey. entitled  '^AnAdio 
(tfneMid  on  Act  entMed  \Afk  AM^io  retnse  <md  amend  the  yi&- 
darff  9^tdagy.  qf  fhia  Siate,^"  which  declares  that  ^^  the  said 
Gpurte-  respectively  shall  have  power  and  Aothocity  to  eetab- 
liah  *copies  of  lost  papers;  deeds  or  other  writings,  und^r  such 
rules  and  preoautieiis  «0  jare  or  may  have  beea  customary  and 
aepordiiig  to  Ia\T  ai|d  equity/' .  • 

.  6»  TlMt  said  CWrt  erred  }n  not  ^mntiitg  the. motion. fiur  a 
re-hearine  of  said  cause. 

.  EpwABD  J/Habden,  for  plaintiff  in  error. 

Llw  A  L0V£tjL)  for  ilefkidant  kt  error:  * 

•  •  • 

« 

WABNEti,C.  J. 

ThAt  the  Superior  Courts  in  &&  SIsle  have  tfie  power  and 
aujt;horify  to  require  indemnity  wh^re  lost  pap«1s  are  sought 
to  be  established)  under  tench  rules  and  precautjend  as  are  or 
may. have  been  costcynary^  and  aise<yr!iingto  l(»w  nni  equity i 
cannot  W  doubted ;  but  the  question  to  foe  decided  In  this 
case  is,  what  does  the  law  Require  ?  D'o^  the  existing  law 
require,  bf  is  it  •"  according -to  law'*  that  indemnity  shall  be 
given  by  the  partj^seeking  to  establish  a  copy  of  a  last  bond 
or  note,  before  he  i^  entitled  to  the  judgment  of  the  Court  in 
his  feVor?  The  Act  of  7th  March,  1866,  furuidhes  the  con- 
clusive andwer  to  this  inquiry:  that  Act,  not'viohtlJBg  the 
Constitotion,  is,  in  our  judgment,  the  iaw  appUeaMe  to  this 
-question,  and  must  control  it. 

-  This  Act  was  passed'  in  view  of  iiae  then  condition  of  die 
ootlntry,  and"  ^tras  intended  to  giv%  to  parties  whose  papef? 
had  beep  lost  or  'de^tr^yed  a<  etunnUlrff  remedy  to  ditablidi 
copies  thereof^  to  ^be  used  in  sAiy  Court  of  this  Sta^  ib  lieu 
of  the  itMl  original.^'  Tk^  is,  however,  by  the- second  seo- 
tion  of  th©  Act,  a  precautionary  rule  adopted\fer  the** protec- 
tion of  the  niaiEen^  of'the'  original  papers  all^^  to  have 
been  lo6t  or  destroyed.    The  second  s^tion  of  the  Act  de- 
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dares^  "  That  if  an^  p^rty  who  is  liable  for  th*  paymeat  of 
nid  loBt  paper  in  whple  or  in  part^  or'^wfaoee'iiiteEestB  tixe 
aftded  by'  the  establishin^nt  of  said  papef  ^  shall  make  obth 
tbiEit- the  said  paper  neVer  ei^isted,  or  that  the  eame  has  h^en 
paid  off  df  dischargSd^  the.  party  seeking  to  ^tafclish  the 
aune  m  die  sammary  manfi^r  herein  provided;  shall  be' re- 
mitted to  the  remedies  keretof&re  provided  by  law/'  The  evi- 
denoe  exhibited  by  the  reoord  in  this  oBse  is  very  strong,  that 
the  original  bosds  were  d&^oyedi  *  There  being  no  oath 
made  in  this  case  as  allowed  hj  the  seooad  section  of  the  Act, 
and  the  petitioner  having  complred  with  the  requirftm^ts-of 
the  first  section,  she  was  entitled  to  have  the  copy  bonds  es- 
tablished in  aocordaiica  with  th^  t^rms  and  provisions  thereof. 
Lei  the 'judgment  c^  the  Court  bfelow  be  affiriped. 


Harbib,  J.,  dissentlDg:    .      • 

T  regret  thai  I  cannot  concur  with  ipy  i^sitodates  in  -the 
jndgmeat  rendered  In  this  case. '  When  it  was  argued  last 
December,  the  then  Court  differed  very  essentially  in*y^f- 
erence  to  tlie  several  acts  of  the  l/c^latom, -passed  since  the 
Jadiciary  Act  of  1799,  toucliing  the  establishment  of  lost 
papers.  ...... 

By  the  sixth  section  of  the  Act  of  1799,  il  Was  enacted 
'^that  the  sai^  Cotirts  respectively  shall  have  power  and  aur 
thority  to  establish  copies  of  lost,  papers,  deeds  or  other 
writings,  under  suci^  rules  and  precautions  a»  are  or  may 
lu&ve  been  customary  and  according  to  law  and  equity.'^  I 
aitertaioed  then  and  now  the  opinion  that  the  power  thus 
ocmfetred  contained  within  it  necessarily  the  power  to  r^uire 
indemnity  to  be  given  by  a  party  seeking  to  establish  a  copy 
of  a  l^st  aeourtty  for  the  payment  of  ^oney — ihat  this  power 
to  require  indemnity  was  unaffected  by  the  Act  of  1866,  or 
by  any  and  all  of  tl)e  acts  passed  since  1799 — ^that  these  acts 
were  made  only  to.  facilitate  and  provide  for  a  suihmary  or 
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9poedy  estabH^hment  6f  aopie^  My  thw  associates  did  not 
fuj^ent  to  my  view  of  these  acts^  but  deemed  the  Act  of  1866 
as  peremptory,  and  that  if>  excluded  the  Judge  from  the  exer- 
cise of  the  power  to  require  indemnity  as  preliminary  to  or 
concurrei^ly  with  the  establishment  of  copies  aixder  that^Act 

At  the  June  term,  1867|  the  esi^  not  having  been  decided, 
(Judge  Warneif  having  succeeded  JodffB  Lumpkin,)  ra 
brought  up  for  final  .consideration.  The. .Court  were  tbea 
ttpanimona  in  the  distinct  recognition  of  the  general  power  of 
the.  Superior  Courts  ta  require  indemnity^  and  that  that  power 
was  una£G^ted  by  the  Act  pf  1^66. 

.  .1  entertain  the  vi^w,  that  in  the  establishment  jof  monqr 
securities,  indempity  should  be  required  ^ttbe  time  when 
copies  are  sought  to  be  established,  eftherwise  it  will  iiil  to 
protect  obligors,  and  will  prove  illusory— thus,  suppose  the 
established  copy  bonds  and  coupons  get  into  the  hands  of 
bona  fde  purchasers  wUhoiut  neiice,  how  can  such  holders 
when  calling  for  payment  be  required  to  enter  into  any  in- 
demnifying bond  without  the  violation  pf  all  principle? 
Thus  the  obligors,  if 'the  original  bonds  and  coupons  are  in 
existence,  (as  I  think  probable,  for  th^  evidence  does  not  con- 
vince n|e  thai^  they  wete  burned,)  will  be  boupd  to  pay  them 
to  boTia  fde  holder?.  Of  these  h^  no  inaemnity  can.be 
eiacted.  ,  The  result*  wUl  be,  from  a  failure  to  require  in- 
demnity  when  the  cQpy  bonds  and  coupons  were  established, 
the  o\)ligors  are  exposed  to  a  double  payment,  and  have  no 
protection  against  such  palpable  injustice. 

J  therefore  dissent  from  the  judgment  r^endered. 
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The  MAYoa  and  AirBERJiiEN  of  the  City  of  Savannah, 
pbinti^  in  error,  vir^  YiiEtoii^iTA.  J.  Cohck,  administratrix 
of  Isaac  3.  Cohen,  deceased,  defeddant  in  error. 

B7  act  of  7tli  March,  1866,  copiee  of  loetlboadB  or  notes  may  be^  estab- 
lished without  reqairiag  indemuity;  unless  iHe  pirty  liable  for  the  paj[* 
ment  of^ach  lost  paper  shall  make  oath  as  required  by. the  second 
section  of  said  aot,  which*  being  dona,  the  party  seeking  to  establish 
tbe  copy  bond  cut  note  shall'  ba  remitted  to  ,the  remedies  provided- 17 
law  before  the  passage  of  the  act  of  1^66.  , 

Motion  to  establish  lost  bonds.  Demded  by  Judge  FliIm- 
Hfo,  Chambers,  during  May  Term,  1866,  of  Chatham  Supe- 
rior Court.   .     '  f  •    .  .     * 

< 

This  was  »  prooeeding  by  defendant  in  eitor  before  pl»id 

Judge  to  establish  certain  ]o8t  bonds,  (to  vnit  .abcteen  ^bonds 
for  fiye  hundred  dollars  each;  number0d,  aad  due  a^-foUoMW : 
Xos.  633  and  634,  payable  in  1S88,  with  interest  at  seven 
per  cent,  per  a/fmumf  payable^in  June  and  ^Deeettiber  in  each 
year;  Nos.  36  and  ,38,  payable  in  1874,  witb  interest  -as 
aforesaid,  payable  in  May  i^nd  November  in  veudtk  yeaf ; 
bondB  Nos. -109  <and  110,  payable  in  1677,  with  interest.  j» 
aforesaid^  payable  in  Febrnary  and  August-  each  year;  Nob, 
376, 377,^378, 379,  payable  in  1878,  with  interest  as  aforesaid, 
payable  in  February  and  August  each  year ;  Nu  8^  payable  in 
1872,  wHh  interest  as  aforesaid,  payable  iu  July  and' Jaouasjr 
ia  each  year;  ^o6.  3,  4,  6,  6,  7,  payable  in  July,  1872,  with 
interest  as  aforesaid,  payable  in  January  and,  July  each*  year^ 
(said  last  five  having  been  issbed  7th  July,  1862 ;  all  .of  said 
bonds  and  coupons  thereto  attached  being  payable  to  bectfcr,) 
by  affidavit  averring  that  on  the  4th  March,  1866,  the  said 
bonds  were  burnt  in  Cberaw,  South  X^ardina,  by  soldiers  of 
the  I^ted  States^  army ;  that  none  of  the  coupons  had  t>eeii 
deftiobcd  therefrom  or  paid  since  1st  January,  1864 ;  and 
that  the  sanies  were  destroyed' with  said  bonds;  that  her  said 
Husband,  Isaac  S.  Cohen,  is  dead ;  that  she  is  his  duly 
qualified  administratrix,  and  as.  .such  claims  said  bonds  and 
QDopona. 
Notice  was  served  according  to  th^  statute,  7th  March, 
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1866,  that  applicati(Hi  would  be  made  to  the  Judge  of  said 
Courty  during  said  term,  to  establish  the  original  bonds  aud 
coupons  so  alleged  to  have  btendeatrojed ;  and  on  the  fore- 
going facts,  and  without  further  evidence  or  proof,  said  ap- 
plication came  on  to  be  heard .  before  said  Court  on  the  tliird 
day  of  July,  1866. 

.   Said  oorporation  appeared  by  itd  attorney,  who,  before 
Uling  any  written  defence,,  objected  anfd  insisted  that  tliere 
was  no  authority  in  the  Court  for  trying  feaid  cause  at  that 
term^  on  application  filjB^  and  notice  given  during  the  term, 
aud  that  there  waa  no  precedent  or  authority  for  establishing 
negotiable  papers^  transferable  from  hand  to  hand,  alleged  .to 
be  lost  or  destroyed^  until  such  tim^  as  such  papers  should  be 
doe,  and^tbe  riiik  of  their  transfer  to  s  bolder  in  good  fkith 
pam^.    Said  al^rney  fupti>er  argued  and  insiated  that  the 
aot  of  the  MveMk  day  of  March,  eighteen   hifn<lred  and 
gixty^si^,  entitled  ^^  An  Act  'amendatory  of  the  Law  relating 
to  the  establishment  of  Lost  Papers,*'  was  viohitive  of  com: 
men  right  and  Imt^onstitutional^  if  its  effect  was  either  to 
deny  to  said  corporation  the  right' to  cross-examine  the  wit- 
ness on  whose  affidavit  the  papers  were  sought  io  be  estab- 
Imhed,  or  to  take  away  the. right  of* trial  by. jury,  or  to  disable 
tbeCeurt  to  require  indemnity  frotit  the  applicant,  or  to  sub- 
ject said  oorporation  to  the  risk  of  having  to  pay  said  bonds 
and  coupons  twice.    Subject  to  Baid  objections*  and  points, 
and  not  waiving  them,  said  attorney  then  filed  a  plea  er 
answer,  to  the  effect  that  there  was  not  sufficient  evidence  that 
said  bonds  with  'coupons  attached  were  either  lost  or  des* 
troyed;  and  that  if  there  was  such  proof  in  the  cause,  as 
wntild  authorise  the  estabUsbment  of  said  alleged  bonds  as 
either  lost  or  destroyed,  yet  that' their  establishment;  if  granted 
l^  the  Courts  should  be  upon  such  just  and  equitable  termS, 
as  to  indemnity,. as  would  secure  said  corporation  from  the 
possibility  of  loss  in  case  such  bdhds  should  HifWwards  prove 
to  be  in  existence.  ^         ' 

After  argument  h&d  in  support  of  and  i^ainBt  the  forego^ 

lig  grounds  of  defence,  the  Court  ordered  said  bonds,  with 

coupons  altach^/  to-  be  established  in  lioti  of  the  originals, 
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without  indeinnity'  to  said  corporation^  alid  putting*  said  d^ 
eisioa  on  the  alleged  validity  of  fiaid  act  of  seventh  March^ 
eighteen  iji^ndred  and  sixty-six;  overraling  all  the  points 
made  on  behalf  of  said  eorporation,  and  ruling  that*  it-  wa6' 
Dot  necessary  to  decide  whether^  under  the  law  as  it  existed 
before  that  statute,  the  defendant  would  be  entitled  to  a  bond 
of  indemnity ;  and  that  the  law  as  it  existed  before  that 
siatate  had  nothing  to  do  with  the  case  until  the  defendant 
should  have  taken  the  oath  prescribed  in  that  statute. 

To  which  decdsion  and  rulings  of  said  Court  and  Judg^  in 
the  premises,  the  Mayor  and  A4dermen  of  the  City  of  Savan- 
nah^ by  their  attorpcy,  excepted  and  say  ti^at- sfiid  Judge 

erred — 

♦     .  •  •       • 

1st  In  deciding  that  such  appliqatioa  oould  be  heard 
without  having  be^n  made  returnable  to  a  term. 

2d.  In  deciding  that,  the  Court  has  authority  to  establish 
lost  negotiable  papers,  transferable  from  hand  to  hand,  until 
such  time  as  said  papers  should  be  due. 

3d.  In  deciding  that  there, was  before  the  Court  sufficient 
I^I  proof  of  the  destruction  of  said  bends  sought  to  be  ce- 
tablishcd. 

4th.  In  refusing  to  require  said  applicant,  'Virginia  J. 
Cohen,  administratrix  as  a^fofcaaid,  to  giv^  indemnity  to  'said 
corporation  upon  the  establishment  of  said  bonds  as  lost  or 
dcstrpyed. 

6th.  In  deciding  that  said  act  of '7th  Ma^ch^  1846,  did  or 
could  constitutionally  authorise  the  Court  to  establish  «Ei!ld 
honds  without  the  i-ight  on  th^  part  of  satd  corporation  to 
cross  examine  the  said  applicant,  and  to  establish  said  booda 
without  indemnity;  and  that  said  ^d  did  or  could  constitu- 
tionally take  away  the  right  of  trial  by  jury,  linless  the  de- 
fendant should  make  oath  thkt  said  bonds  never  existed,  or 
that  the  same  had.  been  paid  off  or  discharged. 

6th,  In  dpciding  that  th^e.  was  any  law  repealing  or  inter- 
fering with  that  part  of  l^e  sixth  section  of  the  ftct'  of*  the 
sixteenth  day  of  IPebruary,  iii  tlie  year  seventeen  hundred 
and  ninety-nine,  entitled  "An  Act  (o.a'm^nd  an  Act  entitled 
'An  Act  to  revise  and  amend  the  Judiciary  %8tjem  of  this 
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State/  "  Vhioh  declares  that  '^  the  said  Courts,  reepectively, 
shall  Have  power  and^  authority  to  establish,  cC^ies  of  lost 
papers^  deeds,  or  other  writings, 'Under  such  rifles  an4  pre* 
oautiond  as  are  .or  may  have  been  customary  and  according  to 
hw  imd  jequity/'       ■  ., 

•  •  • 

Edw^^b  J.  Habdek,  for  plaintifis  in.  error. 
tiAtf  and  LoVEBL,  fpr  defendant  in  error. 

•  « 

Wabker,  C.  J. 

The  same  Kjuestion  being  involved  in  this  case  as.  in  that 
of  the  M^yor  and  Aldermen  of  the  City  of  Savannah  vs. 
Burroughs,  lioth  cases  were  argued  together,  and  the  decision 
in  that  case  mui^  control  and  decide  this  case.    ' 

Let  the  judgment  of  the  Court  below  be  affirmed* 


^George. Washington,  (Negro)  plaintiff  in  efl'or,  vs.  The 
State  of  Georgia,  defendant  in  error. 

*     •  • 
1.  Where  a  defendant  is  hidicted  and  pat  upon  his  trial  for  the  crime  of 

murder,  it  is  the  duty  of  the  Court  to  give  in  charge  to  the  jury  the  law 

defining  that  offenfle ;  aad  if  the  evidence  shall  authorise  it,  but  not 

btherwisoi  also  to  give  in  chaif^e  to  the  jury,  ihelaar  defining  the  inii^' 

.  rior  grades  of  homicide  less  than  murder,  as  declared  by  tiie  Code  of 
this  State. 

3.  "When  a  defendant  is  indictei)  as  the  actor  or  absolttie  perpetrator  of 
the-  crime  of  murder  iuider  the  Code,  it  is  error  in«the  Court  to  charge 
4he  jury,  that  they  can  find  him  guilty  as  principal  in  the  second  degree; 
but  on  the  trial  of  a  ^defendant  so  indicted,  if  the  evidence  shaH  author- 
i96  it,  the  Court  may  charge  the  jury,  that  if  they  believe  from  the  evi- 
dence that  it  was  the  intention  of  the  parties  engaged  in  a  commoo 
difficulty,  to  do  an  ^fitinD^  act,  and  the  defendant  in  the  pibsecudon 
oftiiiat  latenttDn,  committed* the  homicide  upon  the  deceased;  or  if 
^hey  should  believe  from  the  evidence,  that  the  homicide  was  commit- 
upoa  the  deceased  by  either  of  t)ie  parties  engaged  in  the  prosecution 
of  that  common  intention,  Ihen  they  might  find  him  guilty.- 

a»  Wh^n  a  verdict)^  f^nd  against  a  defendant,  of  ''guilty  of  mmrderM 
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principal  in  the  second  degree,"  when  he  iB  indicted  its  the  absolute 
aeter  and  perpetrator  of  the  crime,  the  verdict  does -not  speak  the^9*u#A 
u  to  the  issue Jbrmed  upon  the  indictmenti  ai)d  is  error.  ^> 

Ifurder.  Motion  for  New  Trial.'  Tried  before  and  de- 
cided by  Jndge  VAson.  Dougherty  Superior  Court.  May 
(Special)  Term,  1867.  '  /  \ 

The  bin  of  indictment,  in  proper  foFm^  charged  the  defen- 
dant, aloqe  and  as  the  actnal  p^rpetratoir,  with  the  murdefof 
Heniy  Holmes,  with-'a  knife,  on  the  13tb  April,  1^67. 

The  evidence  produced  at  the  trial,  pro  and- can.,  wa^aa 

foUowa:         .  •  -       . 

EVIDENCE  FOR  THE  STATE. 

EDUirKD  WeoLDBiDQE,  (colored)  Bwoter  On  Saturday 
night,  when  witne»  came  from. work  at  tlie  brick-yard,  he 
came  by  Henderson's  house ;  this  was  about  three  weeks  ag6> 
and  about  sapper  time.  At  that  .time  Henderson  and  Pr6e- 
tor  came  oat  of  Boxy  Hatdier's  House,  and  Henderson  said 
it  was  all  right;  bat  Proctor  said  it  was  not  all  right  with 
him,  and  then  Proctor  struck  him,-  Henry  Holmes  (deo^sed) 
WM  rjght  ahead  of  them,  and  ballooed  ^Help  I  Help!"  and 
prisoner  ran  up  to  deceased  and  strtick  at- him,  and  kicked. at 
Wm,  and  said  to  deceased,  "  What  have  you  got  to  do  with  it, 
God  damn  you !"  Witness  went  to  deceased  immediately  as 
be  was  hallooing,  and  found  him  badly  out  in  his  bowels,  of 
which  wound  he  afterwards  died*;  and  deceased  stated  to 
witnes^  that  it  was  that  Baltimore  negro  that  cut  him.  Pris- 
oner,-Proctor,  Henderson  and  witness  were  the  only  persona 
preBent  at  that  tiine.  Witness  did  hot  see  the  kaife  in  pris- 
oner's hand— supposed  at  >Uie  time  that  )iq  had  struck  him 
only.  , 

^      CROSS-EXAMINATION. 

•  •     * 

It  was  a  moonlight  night.  There  was  no  person  present 
when  prisoner  struck  deceased,  hut  witness,  Proctor,  Hender- 
son and  prisoner.  Prisoner  had  on  a  long-tailed  dark  over- 
coat and  white  hat.;  thinks  the  coat  and  hat  he  now  has  on 
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are  th^  same.  'Witness  i^  certain  the  hat  was  white. •  .  Tb»^ 
w«ore  no  women -presents  John  Brewer  aacl*  Robert  Rideont 
were  not  there.  The  bouse  of  Roxy  Hatcher  was  oii  the 
north  side  of  the  street,  and  witnesa  was  on  the  fioutb  side  of 
the  street  witdi  .the  wliole  mid^U  of  the  street  between  him 
and  the  parties  fighting ;  he  saw  Roxy  Hatchei:  in  tbe  doer 
holding  a  candle.  Does  not  know  where  prisoner  came  from, 
but  saw  hiiii  immediately  after  the  fi^t^  first  «aw  bim  right 
where  the  parties  were  fighting;  with  km  right  elbow  lasting 
on  the  fence.  .Witness  had  seen  {irisonev several  tima  befeM 
that)  but  had. BO  aoquaintande  with'-hitn;  he  knaw  tliat  Was 
George  Washington,  the  prisoner,,  that  night, — knew  him  by 
his  coat  and  hat.  Witness. lyas  right  by  the  partfes  when  they 
were  fighting;  deceased  was  passing  home  on  the  same  side 
of  lihs^reet  with  the  parties  fighting,  and  deoeased  was  about 
ten  feet, from  the  parties  fighting.  Decea^  cried -^ Help] 
Ifelpir 

The  'street  i/B  not  as  wide  as  tl^is  court-room ;  it  js  aboa 
ten  or  fifteen  £e<t  wide^  Witness  was  not  under  the  iofloenee 
of  4iqu<>r,  had  not  drunk  a  drop.  Witness  is  certain  it  wa^ 
prisoner  that  he  saw;  knew  him  by  his  coat  and  baft;  ddii't 
know  that  he  wOuld  have  known  priaetier  but  for  his  od^i  and 
hat.  >  - 

REBUTTAL. 

'  Pri^ner  had  on  a  big,-  long^  black  overcoat  aud  white  hat. 
Prisoner  ajid  Proctor  ran  off  after  the  fight.  Prisoner  knocked 
decease^  down^  and  old  man  Romeo  was  knocked  down  im- 
mediately ;  then  prisoner  and  Frootor  ran  off.  Prisoner  was 
arrested  Qcxt'day,  and  witness  saw  him,  and  swears  positively 
that  He  is  the  man  that  struck  decease.  * . 
Dr.  William  L.  Davis,  sworn,  said :  he  attended  deceased 
.  between  8  and  9  o'clock,  P.  M.,  Saturday  night  of  the  speak- 
ing, tlxe  13th  April  last,  and  found  deceased  in  a  collapsed 
oonditien ;  his  bowels  were  out  with  some  sburp  instrument ; 
'the  intestines  were  out;  ^ne  of  them  was  ciit  about  three 
inches.  ^  This  wound  produced  hi«  death ;  he  lived  aboot  four 
or  five  days.  '       .        . 
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Gborgia  Ann  Henbibbson,  swerta,  said :  sbe  then  lived 
across  the  street  from 'where  the  fight  took  place;  she  is  the 
▼ife^  Henderqon;  he  had  gone  across  the  stfeet  to  Soxy 
Hatcher's  to  pay  her  some  .money.  From  witness  to  where 
the  fight  took  place,  it  was  sixt^  feet.  When  she  heard  the 
hallooing,  she  went  out  and  met  prisoner,  Proctor  and  Ride- 
oat;  they  came  to  her  house  and  got  their  things..  Prisoner 
had  on  a  dove-colored  coat,  and  a  hat  ^iicli  as  he  has  on  no^r* 
Robert  Eideout  had  on  a  long  dark,  overcoal;  and  black  hat. 
Proctor  had  on  a  blue  knit  coat  and  a  velvet  cap.  This  was 
the  same  night  deceased  was  wounded» 

CRpfiS-EXAMINATIOar. 

*     •  •  • 

Witness  met  these  three  fright  at  the  place  where  the  fqss 
was ;  sh^  soon  after  saw  the  others  of  Uie  Baltimore  crowd ; 
saw  nothing  of  tiie  fight  herself^  The  Baltimore  crowd^.  in- 
cluding prisoner,  boarded  at  witness's  faoqse  at  the  time  of 
the  fight.  She  thinks  prisoner  had  on  a  white  hat,,  and 
knows  he  had  it  on  in  ithe  afternoon  before.  About  one  hour 
before  the  difficulty,  prisoner  .had  on  a  short,  doveMX)lored 
ooat  and  white  hat ;  and  when  she  met  him  gping  away  ftqin 
the  difficulty,  he  had  on  the  same  drees.  Witness  does  not 
know  whether  it  was  a  d^k  or  moonlight  night. 

Ida  Holi<y,  sworn,  said :  she  is  the  daughter  of  old  man 
Romeo ;  lives  .near  t^e  place  of  the  fight ;  went  out  with  her 
&tKer  to  stop  the  %ht.  Proctoj*  had  Henderson  dgwn,  beatr 
ing  him ;  her  father  called  to  them  to  ^top  their,  fightiog.. 
Prisoner  said,.  "  God  damn  you,  what  busine^  is  it  of  yours  ?" 
and  knocked  her  father  down.  Proctor,  Henderson,  prisoner, 
her  father  and  herself  were  the  only  persons  she  saw.  Pris- 
oner had  on  a  long,  dark  overcoat  aud  a  whi^  hat,  such  as 
be  has  on  now.  -      .  , 

James  KBicp,Bherifir,  aworn,  said :  lie  arrested  priaoner  next 
morning  early,  together  with  four  other  n^grees,  called  the 
Baltimore  crowd  of  negroes,  found  ai  John  Flint's  place, 
where  they  were  employed,  and  bfought  them  to  Albany. 
The  witness,  £d.  Wooldridge,  selected  prisoner  firom  the 
crowd,  as  being  the' man  who  cat  deceased. 
16 
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John  W.  PboctoR;  sworn,  said:  he  was  fighting  with  Hen- 
derson, had  knocked  him  down  several  times,  and  prisoner 
said,^  ^  West,  that  will  do,  don't  do  it.''  The  fighting  then 
oeesed.  There  were  present  at  the  time  of  the  fighting,  pris- 
oner, witneee,  Henderson,  John  Brewer  and.  Robert  {lideout. 
As  they  passed  across  the  street  towards  Htfnderson^s  house, 
they  met  Henderson's  wife  about  half  way,  and  when  witness 
reached  Henderson's  hous^,  Rideout  ceune  up  to  him  and  said 
he  had  eut  a  man.  Witness  advised  him  to  go  out  to  Mr. 
T'lint's  f^m.  He  saw  the  knife  with  blood  upon  it,- next 
morning  at  Mr.  Flint's  house,  which  Rideout  said  was  the 
one  he  cut  tfa^  man  with.  Prisoner  had  on  that  night,  at  the 
time  of  the  fight,  a  dove-colored  sack'-eoat  and  the  same  hat 
he  has  on  now.  '  Rideout  had  on  the  coat  which  prisoner  has 
on  now.  Prisoner  has  on  the  same 'sack-coat  now  that  he 
had  on' that  uightj  and  the  overcoat  that  he  has  on  now,  is  the 
one  Rideoilt  had  on,  the  night  of  the  difficulty..  Prisoner  re- 
mained near  witness  during  the  whole  of  the  fight,  and  went 
with  him  on  to  the  house  of  Henderson.  Witness  did  not 
see  deceased  before  %he  cutting.  Witness  did  not  see  pris- 
oner do  any  cutting,  and  was  not  far  enough  for  prisoner  to 
do  any  cutting  without  witness  seeing  it.  It  was  ten  or  fif- 
teen ^>aoes  from  where  witness  was  fighting,  to  where  deceased 
fcdl.  Witness  saw  nothing  of  deceased  at  the  tim^  of  the 
fighting;  heard  no  noise  or  complaint  made  by  deceased  while 
the  fighting  was  going  on. 

CBOSSkEXAMIN  ED. 

Witness  was  living  at  Henderson's  house  at  the  time  of 
this  difficulty,  and  -had  been  boarding  at  Henderson's  house 
for  three  tH*  four  days.-  Wituess  djd  not  hear  deceased  hal- 
looing. Prisoner  eould  not  h»re  cut  deceased  without  witness 
seeing  it.  Witnett  was  in  his  vhirt  sleeves,  had  on  a  hickory 
shirt.  Prisoner  was  Btanding  all  the  tiioe  by  .witness*  De- 
ceased was  lying  ten  or  fifteen  paces  west  of  where  the  fight 
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was  going  on.  "WltneBS  did  not  see  the  deceased,  nor  hear 
anjthiDg  of  him  until  after  the  fight.  Romeo  did  not  corned 
up  and  command  the  peace ;  prisoner  did  not  knock  Romeo 
down.  Ida^  Romeo's  daughter,  wi^  not  there  at  the  time  of 
the  fight ;  there  was  no.  woman  there  at  the  time  of  the  fight. 
A  good  many  persons  came  up  afterwards,  as  witness  was 
leaving. 

JoHK  BbeweBi  sworn,  said:  he  was  p^resent  and  s^w  the 
fight  between  Proctor  and  Hendersoii  ^  Was  close  to  the  par- 
ties fighting.  Deceased  came  up  during  the  fight  and  sud, 
^  Hdp  t  don't  beat  that  man  any  more.''  Then  witness  saw 
Sideont  draw  back  his  hand  like  he  was  going  to  strike  der 
ceaaed;  and  in  a  few  seconds  be  heard*  deceased  say  Jie  was 
cot.  Rideout  had  a  knife  in  his  hand ;  witness  did  not  see 
BideoQt  cat  him.  They  all-then  went  to  Hendenoa's  house. 
Witness  heard  Rideout  say  as  they  were  going  to  Hendwson's 
house,  "Boys,  I've -cut  a  mauj  and  what  must  I  do?"'  -They 
answered  him,  to  go  out  to  the  fktm.  Witness  saw  the  knife 
that  Rideoat  said  he  cut  the  deceased  with^  and  it  had  Mood 
on  it.  Prisoner  had  on  a  short  safck-odat,  light-colored. 
fiideont  had  on  b]a<^  pants,  blacky  big  overcoat,  and  bladk 
hat  Prisoner  was  ten  or  twelve  steps  from  deoea$ed  when 
he  cried  out  "Help !"  Prisoner  was  not  nearer  than  fiVe  or 
six^steps  to  deceased  at  any  time. 

Prisoner  knocked  down  one  old  man;  don't  know  who  he 
^as;  an  old  man  was  knocked  down  close  by  where  the 
fighting  took  place. 

CROeS-EXAHlNCD.  r 

Witness  was  about  ten  feet  from  the  fight ;  Proctor  did 
Qot  get  Hendersop  down ;  prisoner  knocked  that  old  man 
down ;  the  old  man  did  not  come  nearer  than  ten  feet. 

Prisoner  had  on  the  same  pants  he  now  has  on,  and  a  little 
light-^lored  coat.  After  Rideout  raised  his  hand,  as  soon 
^r  as  it  would  take  to  speak  a  word  or  two,  witness  heard 
deceased  say  he  was  cut ;  deceased  was  ten  or  twelve  steps 
from  where  the  fighting  was  going  on  when  be  said  he  was 


228      .   SUPEEME  COUET  OF  GEORGIA. 

WuhingUm  w.  TIm  Itato  of  QeorgU, 

cut ;  deceaaed  and  Bideout  were  close  eaough  for  I(ideout  to 
have  cut  him., 

BoBEST  H.  RiPEOUT  swom^  said :  he  was  present  at  the 
fight  ^bove  mentiotied;  knows  prisoner  did  nof;  cut  deceased; 
prisoner  had  on  a  sack  dove-<x)lored  coat ;  witness  had  on  a 
loQg  black  over-coat  . 

CROaS-EXAMINED. 

•     -  •    '  • 

Witness  was  about  the  factory  on  the  riv^r  when  he  first 
heaid  the  fuB,  and  thea  ran,  in  a  pretty  quick  ron^.to  where 
the  fighting  was;  prisoner^  Stephen  BIdwb,  Chadee  Ran- 
dolph^ atid  John  Brewer  were  with  witneaa  when  they  heard 
the  fuflSy  and  we  all  got  there  about  the  aaine  time ;  witaesB 
was  about  ten  or  twelve  feet  from  the  parties  while  fighting ; 
he  saw  one.  man  fiill  that  was  knocked  that  qighjb^  but  he  does 
not  know  who  it  was. 

.  The  old  man  that*  was  cut  was  west  of  where  the  fighting 
was  going  on;  one  old  mi^n  came  up  there  and  tried  to  make 
peace ;  witneaa  pulled  Proctor  away  from  Henderson ;  de- 
ceased was  cut  during  the  (^imo  of  Uie  fight ;  witness  had  on 
prisoaer'a  coat  that  nighty  the  one  prisoner  haa  on  iiow ;  pris- 
oner had  on  the  white  h^t  he  iiow  has* 

.  The  fight  lasted  twenty  or  thirty  minutes  after  witness  got 
there;  witness  saw  Henderson  fiill  twice  afi«r  witness  got 
there ;.  witness  had  the  coat  on  at  the  thne  ,of  the  fighL 

EVIDEKCE  OF  THE  STATE  IN  REBUTTAL. 

RoMBO  Bbisbane  sworn^  said :  he  was  not  present  at  the 
commencement  of  a  difficulty  between  Proctor  and  Hender- 
son ;  h,e  capie  up  while  they  were  fighting,  and  said,  ''  BoySj 
you  miist  not  do  that  ^ray,"  and  prisoner  then  knocked  wit- 
ness down ;  prisoner  had  on  just  such  a  coat  as  he  now  has  ou ; 
witness  §aw  no  one  except  Proctor,  Henderson,  and  George 
Washington  (prisoner)^  just  behind  Proctor. 

Nobody  else  was.presentj  but  others  were  off  a  little  way; 
witness  did  not  see  deceased  at  that  time. 
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CBCBA-E^AMINED. 

Priaon^  Vras  as  near  as  three  steps ;  prisoner  had  on  a  long 
dark-colored  coat,  bat  witness  could  not  tell  the  color. 

KEBUTVAU  .  V, 

« 

Witness  saw  prisoner  in  the  face  that  nighty  and  knows  it 
was  he;  knows  he  was  the  man  that  knocked  him  (witness) 
down;  witness  met  Edmund  Wooldridge  going  from"  the 
fight  as  witness  went  up ;  it  is  abOi^t  forty  feet  from  witness^ 
honse  to  wbece  the  fight  was.       ^' 

Abch£B  Hendebson  sworn^  said :  the  fight  was  the  same 
daj  of  the  speaking  or  meeting ;  prisoner  was  at  witness' 
hoose  about  supper  time,  and  had  on  the  same  cqat  he  now 
has  on ;  witness  did  not  see  prisoner  at  the  time.  Proctor 
struck  him;  prisoner  was  at  his  bouse  fifteen  minutes  before 
the  fight. 

CBQSS-EXAMI^BD. 

Witness  left  the  crowd  of  Baltimore  boys  at  his  house ; 
thej  fought  about  fo^r  minutes.      ^  .  ,  . 

Rt-EXAMINED. 

Proctor  hit  witness  three  times  to  his  recollection,  and 
kicked  bioty.  .1. 

Nelson  Tift  sworn,  said :  From  his  knowledge  of  the 
diaracter  of  Edmund  Wooldridge  and  Romeo  Brisbane,  they 
ooght  to  be  beCev^  by  a  jury;  from  his.knowlec^  of  these 
two  boysy  he  would  believe  them  as  quick  as  any  eplored 
bovs  he  ever  saw. 

Patbet  Slaughter  sworn,  said:  She  heard  deceaaed 
halloo  that  he  was  a  dead  man,. and  ran  uprio  bim.  She 
saw  prisoner,  and  a  yelfow  man  that  was  with  him,  paes  by 
her  about  tea  feet  off^  going  to  Henderson's  house*  Prisoner, 
she  thinks,  is  the  man. 

Yiney  FsRajOBOK  sWom,  said : ,  Sbe  was  if  ith  deceased  up 
to  the  time  of  bis  deatk.    Deceased  asked  if  Mas'r  Asa  .Tift 


280        r    SUPREME  COURT  OF  GEORGIA. 

Washiogton  tw.  Th»  State  o£  Geoigiii. 


"  T     ' 


had  eome.  Mr.  A.a  Tift  «k.u  appeared,  and  deceased  re- 
marked  to  him,  in  his  last  words,  that  ^*  Gkorge  Washington 
(meaning  the  prisoner),  killed  him  for  .just  two.words^  killed 
him  for  nothing.'^ 

Here  the  evidence  closed,  and  efler  argument  had,  the 
Court  charged  the  jury  as^^  follows : 

lst»  You  ought  to  give  such  construction  to  the  statements 
of  all  the  witnesses  in  this  case  as  shall  reconcile  them  amd 
prevent  a  conflict,  if  possible.  Each  one  is  to  be  supposed  to 
have  spoken  truly,  but  if  you  cannot  avoid  a  conflict,  then 
ybu  must  determine  the  truth.  ^  , 

2d.  Those  witnesses  who  shew  that  they  have  the  best 
means  to  be  well  informed  on  the  matters  about  which  they 
have  testified,  (all  other'  things  being  equal^)  are  to  be  pre- 
ferred to  those  wlio  have  not  such  good  means  for  accurate 
informisition. 

3d.  If,  after  a  review  of  all  the  evidence  in.  this  case^  yoa 
have  resting  on  your  minds  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  he  ih  entitled  to^^be  benefit  of  such  doubt, 
and  you  ought  in  that  event  to  acquit  him. 

4th,  The  State's  counsel  is  not  bound  by  the  statements  or 
evidence  of  one  of  the  witnesses  introduced  for  the  prosecu- 
tion 'y  such  witness'  statements  may  be  attacked  by  the  State 
if  they  are  not  sustained  by  the  evidence  of  other  witnesses ; 
tlie  State  is  not  bound  to  adopt  the  evidence  of  such  witness* 

6th.  As  the  counsel  both  for  the  prosecution- and  State 
have  here  conceded  that  the  perpetrator  of  this  act  is  guilty 
of  murder,  1  shall  not  charge  you  on  the  law  relative  to  the 
difierent  gnides  of  homicide.  If  you  are  safii^ed  that  the 
&tal  stab  was  inflicted  on  the  deceased,  without  any  consid- 
erable provocation  on  his  part,  the  law  impliea  malioe,  and  it 
iftmurder. 

6th.  The  defence  relied  upon  in  this  case,  is  that  the  de- 
fendant id  not  the  perpetrator  of  the  act,  andyou  most  be 
satisfied  beyond' a  reasonable  donb^  that  ha  whs  the  peix^etRH 
tor,  or  you  caimot  find  him  guilty  of  nrarder. 
•  7th.  The  Soiidtor  General  oontends  that,  if  he  is  not  the 
actual  pjarpelrator,  yet  he  is  ^diargeable  fcr  die  act  aa  princi- 
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pal  in  the  second  d^ree,  ufkder  the  facts  of  this  case.  Upon 
that  subject  I  charge  jou;  that,  if  defendant  and  6thei^  at  the 
time  of  the  killing*  were  volhntarily  engaged,  with  a  common 
purpose  and  intent  tO  fight'and  whip  the  man  Henderson, 
then  all  who  took  part  in  It  directly,  or  aided  and  abetted 'in 
it  by  keeping  off  (by  thteats,  or  blows,  or  otherwise),  persons 
who  desired  to  stop  the  fight  and  restore  peace,  are  guilty  of 
a  riot ;  and  if  this  homicide  was  committed  npotr  the-  de- 
ceased by^  any  one  of  the  parties  thus  engaged,  because  he 
interfered  to  stop  the  fight,  then  each  one  ihus  engaged  is  re- 
sponsible; and  if  the  killii^  was  without '"provocation,  then 
each  one  is  guUty-^the  man  who  struck  the  fatal  blow  is 
guilty  as  jMrincipal,  and  all  the  others  thus  engaged  in  th6 
riot  are  guilty  as  principals  in  the  second  degree ;  and*  if  you 
are  satisfied  from  the  proof  that  the  defendant  wal^  thus  en- 
gaged (beyond  a^ reasonable  doubt),  then,  though  be  may  not 
be  the  party  who  used  the  knife^  yet  he  is  guilty  as  princiipal 
in  the  second  degr^,  and  you  ought  do  to  find  him. 

8th.  Counsel  for  the  prisoner  desire  that  X  charge  you  tliat 
the  defendant  cannot  be  fouiid  guilty,  unless  the  proof  shows 
that  he  had  the  intent  to  commit  this  crinre^  This  I  oanh6t 
charge  you  On  this  branch  of  the  case ;  for  if  the  defc^ndant 
was  engaged  in  a  riot  at  the  time  of  the  killing,  he  as  well  as 
all  others  engaged  with  him,  are  liable  for  all  aets  committed 
by  any  one  of  the  parties  thereto  j  and  it  matters  not  whetlier 
defendant  intended  to  conimit  this  act  or  hot,  he  is  responsi- 
ble if  he  was  thus  engaged,  and  the  •  killing  occurred  during 
the  rioty  and  was  the  act  of  one  of  the  parties 'thereto/' 

Some  time  after  the  jury  had  retired  to  deliberate  on  their 
verdict,  "^he  Court  being  satisfied  thatlhe  jury  did  not  agree 
as  to  what  was  the  charge  of  the  Court,  at  their .  ceqaest/  re- 
called them  hnd  read  the  written  charge"  aforesaid,  but. re-. 
fosed  to  read  them  Section  3793  of  the  new  Code,  as  to 
impeaching  one's  own  witness,  though  requested  by  defend- 
ant's attorney  to  do  so. 

The  jury  again  retired  and  returned  the  following  verdict : 
"We,  the  jury,  find  the  prisoner  guilty  as  principal,  of  mur- 
der in  the  second  degree.  I.  M.  Cutlipf,  Foreman." 
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Paring  the  term,  defendant's  attorney  mpv/edvfor  a  new 
trial  npon  the  giOBodsthat  the  Court  erred — 

Isty  In  charging  the  4th  item  of  said  charge. 
'  .2d,  In  charging  upon  the  proposition  of  >the  Sqlic^tor  Gen- 
eral, as  jappeacs  in  the  7th  item  of  ^said  charge. 
.  3dy  "  In  ipaking  the  above  oharges,  because  they  are  not 
authorized  by  the  ^ts  in  this  case  or  no  other  case;  and  in 
making  said  charges,  the  Court  misled  the  jury  as  to  the  law 
a^d  the  effect/of  their  verdict,  as  they  would  not  haye  found 
a  verdict  for  murder  in  the  second  degree,  if  they  had  known 
that  the  punishment  was  death.  The  Court  should  have  read 
the  statute  to  the  jury/'  {Note  by  the  Judge :  '^  The  Court 
wap  not. requested  to  read  to  the  jury,  the  law  defining  the 
punishment  of  principals  in  the  second  .degree.") 

x^h,  '^  In  charginjg  what  never  was  law,  and  in  refusing  to 
charge  that  crime  can  only  be  committed  iu  Greorgia,  where 
Ijhere  is  a  joint  act  &nd  intent." 

6th,  "In  recalling  the  jury  without  the  <x)nsent.  of  counsel, 
and  readipg  his  charge  to  them  after  they  bad  been  out  in 
deliberation  on  the  <»se  for  twelve  houis ;  and  in  refusing  to 
read  paragraph  3793  of  the  Code,  as  requested  by  oounsel;" 
and  last|  because  the  verdict  was  *^  contrary  to  law  and  .with- 
out law,  and  contrary  to  evidence  and  the  weight  evidence, 
and  without  evidence." 

The  Court,  after  argument  had,  overruled  said  motion,  re^ 
fused  a  ^ew  trial,  and  sentenced  the  .defendant  to  be  hung;. 

.  This  refusal  of  a  new  trial  upon  the  grounds  in  said  motion 
stated,  is  assigned  as,  error.  i  .        « 

H.  MoBQAjr  and  J.  A,  BaVTS,  for  plaintiff  in  error. 

TS,  A.  Smttq,  repi<esented  by  N.  J.  Hammond,  for  the 
State..  •  ' 
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wxRNER,  c;  J.      ' 

The  defendant  was  indtctod  and  tried  ad  the  actual  perpe- 
tmtor  of  the  erime  of  murder/  which  is  the  highest  grade  of 
bomieide  knoWn  -to  the  law. 

1.  It  10  the  duty  of  th^  Conrt,  oH  the  trial  of  a  defendant' 
for  a  yiolation  of  a  poblic  4aw,  to  give  in  charge  to  the  jurjr^ 
the  law  defining  the  ofiense.  In  this  cas^r  the  presiding^ludge 
staled,  "  that  he  would  not  charge  the  jury  as  to  the  law  rel- 
ative to  tlie  different  grades  of  homicide,  because  the  oouns^ 
both  for  the  ,pr63ecvtion  and  8tatk,  have  here  conceded  that 
tile  perpetrator  of  this  act  is  guilty  of  murder/^  •  The*Cdnrt 
intended  to  tey,  We  presume,  that  the  counsel  both  for  the 
8kde  and  iheprison^^  have  here  conceded  th&t  the  p'erpetra- 
tor  of  this  act  is  guilty  of  murder.  Still,  that  concession,  if 
made^  will  aot  absolve  the  Court  from  the  perfi>rmance  of  its 
duty,  where  the  life  of  the  prisoner  is  involved,  in  giving  to 
the  jury  the  law  applicable  to  the  offense  with  which  he  is 
charged.  In  our  judgment,;  when  a  defendant  is  charged 
with  the  crime  of  murder,  it  is  the  duty  of  the  Court  to  give 
ia  charge  to  the  jtiry>  the  law  defining-  that  offense,  and  if 
the  evidence  Upon  the  trial  will  authorise  it,  but  not' other- 
wise, also  to  give  in  charge  to  the  jury,  the  law  defining  the 
several  grades  of  homicide  as  declared  by  the  Code;  so  far  as 
the  evidence  will  authorize  and  is  apjilicable  to  such  inferior 
grades  of  homicide.  Bat  if  there  is  no  emdenee  which  would 
authorize  the  jury  to  find  a  verdict  for  any  grade  of  homicide 
of  less  d^ree  than  that  of  murder,  then  such  charge  ought 
not  to  be  given.  It- is*  always  the  duty  of  the  Court  to  ebarge 
the  jury,  the*  law  applicable  to  the  facts  proved  on  the  trial; 
and  not  upon  an  assumed  state  of  facts  not  prc^)ed  on  the 
tfaL 

2.  Th6  next  ground  of- error  is,  that  the  Cburt  charged  the 
juy  that  they  oould  iind  the  defendant  guilty  as  principal  in 
the  second  degree,  upon  the  evidence  in  this  record,  when  he 
was  charged  as  the  actual  perpetrator  of  the  crime,  in  i;he  in- 
dictinent.  ^'A  prindipal  in  the  first- degree  is  he  or  she  that 
is  the  actor  or  abaokUe  perpethitor  of  the  crime.    A  principal 
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in  the  second  degree,  is  he  6r  she  who  is  present  aiding  and 
abetting  the  act  to  be  done ;  whieh  presence  need  not  always 
be  an  actual|  immediate  standing-by,  within  sight  or  hearing 
of  the  Acty  but  there  may  be  also- a  constructive  presenee,  as 
when  one  commits  a  robbery,  murder  or  other  crime,  and  an- 
other ke^ps  watch  or  guard  at  a  convenient  distance."  Code, 
section  4204.  Can  a  defendant,  under  oar  Code,  who  is  charged 
as  the-  eb^olvJU  perpetrator  of  the  criipe,  be  found  guilty  as  a 
principal  in  the  second  degree?     We  think  not,  for  the  ob- 
vious reason  that  the  accusatinn  does  not  nMfy^  him  that  h^ 
will  be  held  responsible  for  such  acts  as  will  make  him  a 
principal  in  the  second  degree,  and  tberefote  -he  is  tak^  ^y 
eurprise  at  the  trial.      The  aecusation  Jn  the  indictment  only 
notifies  him  that. he  wa;9*to  be  held  responsible  as  the  absohde 
perpebrajtor  ti^  the  crfmCf  and  ^  the  trial  he  was  prejiared  to 
meet  thai  charge;  but  if  under  tliat  charge,  he  eao  be  found 
giiilty  as  principal  in  the  second  degree,  by  proof  of  ^uck 
fitcts  as  will  make  him  such  under  the  definition  of  the  Code, 
then  he  has  had  no  notice  that  he  will  be  required  to  meet 
such  evidence,  or  be  prepared  to  rebut  or  explain  it.     But  it 
is  said  the  punishment  is  the  same  in  both  cases.   In  reply  to 
that  suggestion  it  may  be  said,  that  the  punishment  for  mur<* 
der  and  the  willful,  malicious  buming'of  a  houae  in  a  town 
or  oity,  is  the  sao&e ;  but  the  allegation  in  the  indictment  for 
each  offence,  would  notf  be  thcsame,  although  the  putiishment 
tnay  be.     In  our  judgment,  the  Code  in  defining  who  shall 
be  a  prinoipi^I  in  the  first  degree,  and  who  shall  be^a  princi* 
pal  .in  th;6  second  46gree,  clearly  contemplates  that  the  party 
shall  be  indicted  and  charged  with  that  degree  of  the  offence 
for  which  the  State  s^ka  to  convict  him.-   If  there  is  any 
doubt-  fliB  to  what  the  evidence  may  be  on  the  trial,  the  safar 
course  would  be  for  the  prosecuting  officer  to  have  two  couiits 
in  his  iudictment,  charging  the  djefend^nt  as  prisQipal  in  the 
first  degree  in  one  count,  and  as  princ^al  in  the  second  de- 
gree in  the  other,  as  was  done  iq  Commonwealth  vs.  Knappi 
10th  Piokering's  Bep.>  478,     The  case  of  Hill  vs.  the  8tal«, 
(28th  Ga.  Rep.,  604,)  has  been  cited  in  the  ai^umeot^    In 
that  case,  the  de^ndaat  was  indicted  as  the  .pHa%cq>al  perpe^ 
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traior  of  the  crtTne,  and  the  Court  held  that  all  the  parties 
engaged  in  the  transaction  were  prindpalBy  the  stroke  of  one 
of  the  parties,  ^^^g  in  law  J^the  stroke  of  the  other. .  What 
were  the  particular  faeis  in  that  case,  the  report  does  »ot 
sho^.  The  principle  asserted  in  that  case,  we  affirm  as  an  a6- 
itrad  principle  of  law^  without  any"  knowledge  of  the  facts 
to  which  it  was  applied.  If,  however,  the  fisuits  in. that  case 
were  as  assumed  by  Mr.  Justice  Stephens  in  his  disd^Eiting 
opinion,  we  ooncur  with  him  in  holding,  ''  that  under  an  in- 
dictment against  one  as  principal  in  the  first  degree,  there  can 
be  no  conviction  of  him  as  principal  in  the  second,  degree.'' 
Whether  the  evideaoe  in  that  .case  was  sufficient  to  make  Hill 
a  principal  in  the  first  d^ree,  as  he  was  charged  In  the  indict- 
ment, or  whether  it  only  went  to  show  that  he  was  a  principal 
in  the  second  degree,  we  ^o  not  know,  as  the]:e  is  na  report  ^ 
the  evidence.  The  defendant  in  this  case  was  indicted  as  the 
principal  perpetrator^^  the  crime,  and  in  view  of.th^  facts 
disclosed  by  the  evidence,  the  Court  below  should  have  in^ 
stmcted  the  juiy,  that  if  they  believed  from  the  evidence  that 
it  was  the  intuition  of  the  parties  engaged  in  the  difficulty 
between  Procter  and  Henderson  to  do  an  wiUmfvl  act,  and 
the  defendant  in  the  prosecution  of  that  intention,  committ^ 
the  homicide  upon  the  deceased )  or  if  they  ^ould  believe 
fin^m  the  evidence  that  the  homicide  was.  committed  upon  the 
deceased  by  either  of  the  parties  ^agaged  in  the  prosecution  of 
that  common  intention,  then  the  jury  might  find  him  guilty--^ 
that  is  to  say,  guilty  as  prii)|oipal  perpetrator  6i  the  crin^as 
duuged  in  the  indictment.  That  part  of  the  charge  of  th^ 
Court  below,  instructing  the  jury  that  they  could  find  the  de- 
fendant guilty  as  principal  in  the  second  degree^  '^although 
not  the  party  who  used  the  knife,''  was  error. 

3.  The  verdict  in  thisQase  finds  the  defendant  gvulty  of 
murder  as  principal  iu  the  second  degree^  which  is  contrary  to 
theall^ation  in  the  indictment,  which  charges  him  as; the 
aoliial  perpetrator  of  the  crime,  v  The  verdict,  therefore,  does 
not  speak  the  truth  as  to  the  issue  formed  upon  the  indictmenti 
indisemirr- 

Let  the  judgment  of  the  'Court  below  be  Reversed. 
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fiAMTJEL  Adams,  plaintiff  in  error,  vs.  William  EL* Adams, 

defendant  ih  error, 

1.  Under  the  provisioas  of  the  act  of  18<(6,  the  Connty  Ju^^  h**  no 
jurisdiction  to  bind  out  colored  minOr  children  as  apprentices,  unless 
snch  minor  children  are  residents  of  the  connty  and  their  parents  re- 
side oat  of  the  county,  or  are  deaa,  the  profits  of  whose  estate  are 
insnfficient  for  their  support  and-  muntenance,  or  their  parents,  if  re- 
aiding  in  the  county^  are  from  age,  infirmity,  or  povef^,  nnable  id 
support  them. 

2.  When  the  mother  and  reputed  father  of  illegitimate  childi^sn  have 
intermarried,  and  the  father  recognizes  the  children  to  be  his,  the 
children  are  rendered  legitimate  under  the  Code,  andsuch 'father  of 
colored  minot.  children,  the  mother  being  dead,  is  entitlei  to  the  ca^ 
tody  and  conTtrol  of  ihem. 

Haheas  corpus  from  Dougherty  County.  Decided  by 
Judge  Vason,  Chambers,  February,  1867. 

«  * 

The  petition  of  Samaoi  Adams  alleged  tb^t  he  was  the 
fath^  of  Taeker,  Francis,  aad  -Zachariah  Adams,  minors, 
and  that  they  were  held  in-custody  by  William  H.  Adams, 
of  Baker  Coanty,  without  any  lawful  authority;  Ac. 

The  answer  admitted  the  custody  of  the  minors  as  diacrged, 
except  the  unlawfulness  of  it.  It  set  up  that  he  held  them 
by  indenture  from  the  County-Court  of  Baker  County. 

At  the  hearing,  the  petitioner  in  his  own  behalf  swore 
that^  he  was  the  fatlier  of  said  minors ;  that  the  oldest  was 
about  thir^n,  and  the  youngest  about  eleven  years  old;  that 
they  were  residing  in  Dougherty  Coanty  until  they  were 
taken  away  by  some  one  without  his  knowledge  or  consent, 
and  taken  possession  of  by  defendimt  in  Baker  County ;  that 
witness  lived  with  defendant  in  *Baker  County  last  yesr, 
where  the  children  all  lited ;  that  he,  they,  and  their  mother 
belonged  to  said  defendant  while  id  slavery;  that  their 
mother  and  witness  lived  together  as  man  and  wife  until  ^e 
died,  Some  time  last  summer ;  that  after-  her  d^lath  .wltneas 
married  another  woman,  who  lived  «t  Mr.  Dykes',  in  Dough- 
erty County,  and  witness  haviqg  three  other  small  children 
(by  his  first  wife)  who  were  unable  to  work,  took  then  to 
bis  present  wife  for«aft  keeping;*  tkatr  the  three  in  oontio- 
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yeny  had  been  engaged  'to  drfendant  For  that  jeskVy  tnd  were 
left  irtth  him  until  ahortly  bef^  Christmas^  wheii  wityiesB 
Uied  them  to  Dykes  for  $160.<X)  for  the  year  ensaing,  and 
delivered  them  to  Dykes^^  w^  ke|>t  them  till  the  latter  part 
of  January,  when  they  were  taken  away ;  that  said  defendant 
and  I>ykes  were  close  neighbors ;  .that  when  the  children  in 
controversy  were  born,  witness  had  a  wife  at  Thomas  Pear-, 
ion's,  some  twp  or  three  miles  from  defendant's  resideQce,  and 
witness  went  to  see  that  wife  fiatorday  nights ;  that  when  the 
two  oldest  children  were  bom  their  moth^  had  no  husband^ 
bat  habitaally  slept  with  witness  all  the  time  for  two  years 
before  the  birth  of*  the  oldest ;  that  witness  and  said  mother 
boA  lived*  with  and  belonged  to  defendant ;  that  after  the 
birth  of  the  two  oldest  their  mother  married  another  man^ 
aimed  l\iyIor,  who  lived  witii  Kiehard  Griffin,  but  during 
this  marriage  witness  continued  ix)  sleep  with  s^id  mother  as 
before,  and  befbre  the  youngest  of.  the  three  in  controversy 
was>boni,  said  Taylor  died ;  that  witness  knows  the  children 
tie  his;  he  always  claimed  them,  and  said  mother  always 
called  them  his;  that  while  witness  and  said  mother  were 
cohabiting,  witness'  wjfe  was  sold  and  carried  away,  and  witr 
nesB  married  another  woman,  Frances,  and  lived  aaher  h'us- 
bind  till  she  bore  a  mulatto  child;  .then  witness  quit  her  and 
mairied  the  said  mother  of  the  children  in  cbntioversy,  and 
lived  with  her  till  her  death,  and  as  her  *husbarid  and  the 
fiither  of  the  said  children,  always  controlled  and  claimed 
thein ;  that  defendant  owned  said  children  (before  they  were 
free),  and  raised  them,  aprd  had  frequently  since  tried  ta  get 
tbem  from  witi^ess,  but  witness  refused  to  let  him  have  them ; 
thit  the  children  in  controversy  are  all  able  to  support  tbem- 
adves. 

Petitioner  then  introduced  and  examined  Isaac  Ajjamb^ 
who  testified  that  he  was  acquainted  with  petifioner,  de-^ 
feodant,  and  the  three  children  in  ooatroversy ;  that  witness 
once  belonged  to  defendant^  and  so  did  {petitioner  and  the 
eUUralaiid  their  mother,*  until  they  became  free;'  that  pe- 
titioner always  claimed  the  two  oldest  children  as  his ;  witr 
ness^heafd  that,  to  some  persons,  petitioner  had  di0bwned  the 
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ehildren^  bat  he  never  diBolaimed  them  to  witnett ;  tiiat  when 
the  two  oldest  were  bom,  an^  for  a  year  or.. two  before  the 
birtb  of  the  oMedt,  petitioner  and  their  mother  usually  slept 
together;  thaf  witness  had  eeen  them  go  to  bed  together; 
that  during  that  time  petitioner  had  a  wife  seme  dislaiice 
from  homeland  went  to  see  her  on  Saturday  nights,  but.u8a^ 
ally  slept  wHh  said  dbildren'«  mother  the  remainder  of  the 
wee^ ;  that  the  mother  always  'said  the  three  ohildsen  were 
petitioner's;  that  after  the  birth  of  .the  two  oldest,  their 
mother  married  a  man  who.  did  not  live  dn  the  -plantatioB 
with  her,  but  some  tw6  or  three  miles  away ;  but  this  man  died 
before  the  birth  x>f  the  youngest  of  said  three  in  oontroversy ; 
that  during  all  this  time  petitioner  oontinued.to  sleep  with 
said  mother  as  before ;  that  petitioner's  wif^  wite  sold  and 
oarried  away^  and  petitioner  married  another  ^roman  in  the 
neighborhood,  and  kept  her  until  she  bore  a  mulattD  diild, 
and  then  quit  lier  and  married  the  mother  of  said  children, 
and  lived  with  hef «»  her  husband  tiil  her  death;  that  peti-* 
tioner  and  said  mother  commenced  some  twelve  yeara  ago  to 
live  as  man  and  wife  ;  and  that  defeaidant  owned  and  raised 
the  children. 

On  ^cross-examination,  he  testified  that  ^when  negroes  be- 
oame  free  he  heard  the  petitioner  say  said  childsen  in  cODtr»> 
versy  were  not  his,  and  that  he  intended  to  take  tiie  three 
youngest,  that  w»re  his,  and  would  not  take  these  three;  that 
petitionef  did  take  -said  three  youngest  ones,  and  left  the 
others  bS  defendant's ;  and  that  petitioner  never  had  the 
mother  of  the  children  for  a  wife  till  about  one  year  after 
the  youngest  of  the  three  in  dispute  was  bofn. 

Plaintiff  then  examined  Robisrt  A^  Dyess,  who  testified 
that  he  had  been  neighbor  to  defendant  and  knew  the  mother 
of  daid  'children  and  the  children  and  petitioner  for  about  six 
years ;  and  that  said  iliother  (till  h^  death)  and  petitioner 
lived  together  as  man  and  wife ;  that  they  all  lived  with  de- 
fendant till  a  Bh<Ml;  time  before  Christmas  last ;  that  petition^, 
having  a  wife  at  witness'  house,  hired  said  three  dtildren  to 
witness  for  one  hundred  and  twenty  dollah^  and ,  their  board 
dud  clcthilig ;  that  the  children  came  to  bis  house  shortly 
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before  Ghristiiuis,  and  remfuned  there  under  that  eontiact  till 

«  

about  the  laet  of  Jaauary  or  the  first  of  Febraaiy,  when,  in 
his  abeenoe,  they  were  carried  away  from  hia  house  without 
his  knowledge,  approbation,  or  consent ;  that  the  next  he 
heaid  of  Uiem  defendant 'had  them. 

Plaintiff  doeed  here«  ^  * 

Defendant  examined  Silas  Adams  as  a  witness/ who  teEH 
tified  that  he  wa»  defendant's  brother;  that  he  did  not 
ranaaber  to  have  heard  petitioner  daim  said  three  children 
as  his,  but  heard  him  say  last  summer  tiiat  they  were  not 
his;  ^t  petitioner  and  said  mother  were  married  £ibout  a 
year  after  the  birth  of  the  youngest  of  these  children,  and 
aflff  said  marriage  had  three  <>ther  children,  which  petitioner 
took  away  some  time  last  summer ;  that  about  a  week  before 
CSiristmas  petitioner  took  the  three  in  controVeisy  fVom  'de« 
fendant's  residence ;  that  petitioner. had  a  wile  before  thes6 
children  were  bom,  and  went  to  see  her ;  that  she  was  sold 
and  carried  away;  and  petitidner  married  another  woman  and 
then  quit  her  because  she  had  a  mulatto  child ;  that  peti^ 
tioner  then  married  the  moth^  (of  these  children),  and  they 
lived  as  man  and  wife  till  her  death,  last  summer;  that 
petitioner  was  a  great  run-aboot  after  the  women ;  that 
pe^ioner  carried  the  children  in  controversy  away  from 
defeadant's,  in  Saker  County,  and  out  of  the  county,  without 
defendant's  knowkxige  or  consent,  and  against  his  will. 

Defendant  then  swore  in  his  own  behalf  that  he  owned  all 
<^  said  n^roes  wiiile  they  w^re  slaves,  and  they  all^  lived 
with  him  last  year,  and  the  mother  died  lest  summer ;  that 
tboat  a  month  before  Christmas  petitioner  was  of  no  service* 
to  witness,  yrns  running  about  in  violation  of  *  his  contract 
with  witness;  that  before  the  children  were  bom  petitioner 
had  a  wife  at  a  neighbor's,  whom  he  visited  as  negroes  do, 
uid  witness  thought  was  there  most  'of  his'  time  at  night,* 
as  he  was  frequently  missing  at  night ;  that  about  a 
J^vt  after  the  birth  of  these  childr^i  petitioner,  with 
witness'  ecMisent,  married  sdid  mother,  and  lived  with  her 
w  bis  Wife  till  her  death ;  that  he  had  liever  conversed  with 
petitioner  on  the  subject,  and  knows  not  whether  he  had 
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daimed  or  disolaimed  these  thfee  ohildr^a ;  that  at  the  death 
p{  the  mother,  she,  petitioner^  and-  the- chiUreD/  aU  lived 
with  defendant. 

.Defendant  tiien  read  in  evidence  an  indenture,,  made 
in  Baker  County  (though  the  venue  stated^  is  Dougherty 
County),  .2d  February,  1867,  between  Benjamin  F.  Huds- 
path,  as  Jndgeof  the  County-Oourt  of  said  County  of 
Bakery  and 'defendant,  whereby  said,  tihildren  in  oontroveny 
were  bound  as  apprentices  to  defbndaiit  till  thar  several  man 
jorities.  The  indenture  redted  that- it  had  been  made  to 
appear  to-  said  Judge  that  said  ohildren-  were  oiphapiB,  and 
left  without -any  provisicm  for  their  support,  and  wer6  likely 
to  become  a  cimrge  t6  said  county,  attd  ended  with  reoitals  of 
his  duty  and  obligation  ix)  clothe  and  educate  them^  and  his 
power  as  guardian  over  them  according  to  law.  It  was 
tested  by  ^'  J.  Quarterman." 

The  evidence  here  closed. 

The  Court  Restored  the  children  to  the  cnstody  of  de* 
&ndant 

To  this  decision  aod. judgment  petitioner  excq>tied,  and 
rfow  says  the  Court  enred — 

Ist.  In  holding  said  indenture  binding;  because  it  was 
not  witnessed  as  a  deed,  and  because  it  did  not  therein  appear 
that  said  vunors  were  residents  of  or  domiciled  in  Baker 
County. 

2d.  In  holding  that  satd  instrument  was  only  voidable,  and 
could  not  be  collaterally  attacked,  but  must  be  attacked  in 
the  Coanty-Oourt  of  Baker  County.    ^ 

3d.  Because  the  subsequent  marriago  of  the  petitioner  and 
said  mother  legitimatised  the  children,  and  ga^ie  .petitiol^er 
a  right  io  their  custody*    ^ 

4th.  Because  petitioner,  as.  feiher  of  these  iUegitimateSy 
was  bound  fiir  their  su{^rt  and  maintenance, 

5th.  Because  the  children  were  domiciled  in  Dougherty 
County,  and  if  taken  to  Balder  Cduhty  the  Oounty-Coort 
thereof  had  no  jurisdiction  over  them,  and  said  indaitore 
might  .be  therefore  ^attacked  -in  any  farm>  when  sought  to  he 
used. 
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6th.  3e(Sftiise  the  mother  has  control  of  all  her  children 
while  with  her,  and  after  her  death  the  father '  of  them  has 
saeh  control. 

ft 

Stbozisb  and  Smith,  foi^  plaintiff  in  error.  > . 

Wright  and  Wakkbn,  for  defendant  in  eiror. 
WABiosmy  C,  J. 

1.  Had  the  Judge  of  the  County-Court  of  Baker  County 
jorisdiction  to  bind  out  the  three  children  as  apprentices  to 
defendant  under  the  act  of  I7th  March,  1866  ? 

10  have  conferred  jurisdiction  upon  the  County-Judge  of 
Baker  County,  these  children  must  have  been  residerUa  of  that 
county,  their  parents  dead,  or  residing  out  of  ^e  county,  the 
profits  of  whose  estate  was  insufficient  for  fheir  support  and 
maintenance.  If  their  parents  resided  in  the  Covmiy  <^ 
Baker^  and  from  age,  infirmity,  or  poverty  were  unable  to 
sapport  them,  then  the  County- Judge  would  have  had  juris- 
diction to  bind  them  out  as  apprentices.  This  pretended 
indenture  of  apprenticeship  is  dated  on  the  2d  day  of  Feb- 
niaiy,  1867.  The  record  discloses  the  fact  that  these  children 
were  removed  from  Baker  County  to  Dougherty  County  by 
the  petitioner  a  short  time  before  Christmas,  1866,  and  hired  to 
Dykes  for  $150.00  for  the  year  1867,  where  they  remained 
under  his  contract  until  the  last  of  January,  1867,  when  they 
were  taken  away  by  some  one  without  petitioner's  knowledge 
or  consent,  and  found  in  possession  of  defendant,  wh[o  claims 
them  as  his  apprentices  under  the  pretended  indenture  set  ont 
in  the  record.  .         .  • 

Upon  this  statement  of  facts,  the  County-Judge  of  Baker 
County  had  no  jurisdiction  to  bind  out  these  children  to  the 
defendant  as  apprentices. .  They  did  not  reside  in  the  County 
of  Baker,  but  in  the  County  of  Dotigherty,  wh^re  they  had 
heen  hired  by  their  father  for  the  year,  for  their  board,  cloth-, 
ing,  and  wages  besides f  so  that  there  is  no  pretext  that  they 
would  become  chargeable  to  the  County  of  Baker  for  their 
support  and  maintenance.  This  act  of  the  County- Judge, 
bidding  these  children  as  apprentices  to  defendant,  was  simply 
16 
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void^  a  mere  nullity ,  and  may  be.  attacked  whenever  and  in 
whatever  "W^  it  Is  sought  to,  be  usei)  as  a.  valid  act  Towns 
vs.  Springer,  9th  Geo.  Rep.,  130.  *       • 

2.  According  to  the  facts  stated  in  the  record,  theae  children 
were  t]|i  legitimate  children  of  the  petitioner,  and  be  had  the 
legal  right  to  their  custody.  By  the  1737th  section  of  .the 
Ck)de  it  is  declared  that  '^  the  marriage  of  the  mother  and  the 
reputed  father  of  an  illegitimate  child,  and  the  recognition  of 
such  child  as  his,  shall  render  the  child  legiHmaie ;  an^i  in 
such  case  the  child  shall  immediately  take  the  surname  of 
his  father.  The  mother  and  reputed  father  o£  these  childr^i 
were  married,  the  children  recognized  by  him  as  his  children, 
«nd  the  mother  is  dead.  In  our  judgment,  the  petitioner  is 
entitled  to  the  custody  and  control  of  these,  children,  and  it 
was  error  in  t^e  Court  below  in  remanding  them  back  into 
the  possession  of  Wm.  H.  Adams,  the  defendant. 

Let  the  judjgment  of  the  Court  below  be  reversed. 


A 


.  I  ■«■ 


George  Washinqtojt,  (n^o,)  plaintiff  id  error,  vs.  The 

,.      State  op  Georgia,  defendant  in  error. 

.♦ 

1.  VftQU  a  defendant  ia  indicted  ibr leaving  or  cazryiBg  concealed  weapons 
at  a  particular  time  and  place^  it  re^pt  competent  for. htm  to  introdace 
evidence  upon  the  trial  to  prove  tK^t  it  was  his  general  habit  to  carry 
his  weapon  about  his.person  openly  ekposed  to  view. 

S.  Wh0n  ttie  Court  charged  the  jury  on  the  trial  of  a  defendant  for  Kar- 
Ing  and  calrying  about  his  person  a  concealed  pistol,  ''thai  If  the 

'  prisoner  Juid  a  pistol,  and  it  was  in  Dr.  Paris'  during  thcu  morning  he 
was  guilty,  and  they  must  so  find  him '' :  JSeld,  that  this  eharge  of  the 

.  Court  was  error.  '         - 

Gertiorari  from  County-Coutt.  Decided  by  Judge  Vasok. 
Dougherty  Superior  Court,  January  Adjourned  Term,  1867. 

The  indiotment  charged  George  Washington  with  carrying 
on  bis  persona  pistol,  in  said  ooupty,  on  the  3d  June,  1666, 
not  in  an  open  manner  and  fully  e;KpoBed  to  vieW. 

The  State  introduced  and  examined  Dr.  Paiob,  who  slated 
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that  on  add  dmy,  learning  that  defendant  was  engaged  *in  ft 
qoarrel,  in  the  dining-room  of  Parifi'  Hotd,  h6  went  there 
and  asked  defendant  if  her  had  a  piBtd ;  that  defendant  said 
'^fae  had ;  that  he  always  toted  them  thingg.''  That  he  then 
went  up  to  defendant  and  lifted  np  defendant's  ooat,  fpd  saw 
the  pistol  in  a  belt,  or  pocket  fastened  in  a .  belt,  buckled 
roond  d^ndant's  body* — ^the  pistol  was  immediately  be^iind 
the  hijK-that  defendant  had  on  a  loose-mimmerooat,  not  bnt- 
toaed ;  that  witness  did  not  think  the  pistol  oould  have  been 
seenwithont  lifting  up  the  coat;  did  not  Idok  to  see  if  it 
ooald  be  seen  from  the  outside  through  the  coat ;  the  pistol 
was  a  small  pocket  pistol ;  that  the  belt  in  which  the  pistol 
was  listened  could  be  seen,  but  only  when  it  waa  open  and  fully 
eiposed  to  view  could  the  pistol  be  seen. 

The  State  closed. 

Johnny  Major,  sworn  for  the  defendant,  testified  that  on 
said  day,  before  defendant  went  to  the  hot^l  for  Mr.  Pulaski's 
dinner,  witness  saw  him  in  Pulaski's  store,  and  that^defend* 
ant  at  that  time  had  his  pistol  on  his  person  fully  exposed  to 
riew ;  that  he  saw  defendant  at.  the  store  about  an  hour  be* 
fore  dinner,  and  saw  the  pistol  bttckled  round  him,  and  de- 
feadant  at  that  time  had  on  a  coat ;  also  late  in  the  evening 
of  same  day  def<^ndant  had  the  pistol  ppenly  and  ftdly-  ex* 
posed  to  view  ih^  a  belt,  on  the  front  side  of  his  hipi  wjiere 
toy  ooe  who  looked  ^  him  could  see  it. 

H.  MoBGAN,  introduced  by  the  defendapt,  testified  that 
the  defendant  was  in. his  employmei^t,  and /^ had  been  in- 
structed and  authorized  by  him  to  wear  a  pistol,  bu^  was  in- 
strncted  to  wear,  it  openly.^'  This  he  did  because  persons 
were  robbing  his  garden,  and  ^he  jnatraoted  defendant  to 
guard  it,  etc. 

Defimdant  proposed  to  prove  by  Sa^huel  Polfub  and 
others,  <<  that  he  always  had,  and  did  on  the.  day  charged, 
<^  bis  pistol  openly  and  fully  exposed  to  view,  and  that  if 
it  waa  atany  time  conjoealed,  it  was  not  intentional."  Upon 
objection  taken,  tliis  evidence  was  r^ected  by  the  Court. 

The  recon}  recites  that  the  Court  '' charged  tiie  jury  ii^ 
Eobstance,  that  if  the  priaoner  had  a  pis^l  and  it  was  in  Dr. 
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Patri^  dnring  the  moming  he  was  guilty  aad  they  most  so 
find  him."         ■         • 

Defendant  was  foand  goilty,  and  sentenced,  to  pay  a  fine  of 
fifty  dollars  and  oosts,  or  in  de&nlt  thereof,  to  be  imprisoned 
in  the^mmon  jail  for  six  months. 

'  The  case  came  before  Judge  Vason  on  ceriiorart,  which 
assigned  as  error  the  rgection  of  the  evidenoa  aforesaid  and 
said  eharge  of  the  Court.  The  judgment  ^low  was  affirmed 
aifd,  a  new  trial  refused,  and  for  this  plaintiff  in  error  aseigns 
error  in  the  bill  of  exceptions. 

•    •         •         « 

H.  MoBGAN,  for  plaintiff  in  error. . 

•  •  * 

N.  A.  SuvJfB,  for  the  State. 

Warner,  C.  J. 

1.  There  are  two  gronnds  of  error  assigned  to  the  jndg- 
ment  of  the  Court.belowin  this  case.  First,  that  the  County- 
Court,  before  which  the  defendant  was  tried,  for  having  and 
carrying  abont  his  person  a  pistol  concealed,  in  violation  of 
the  4413th  section  of  the  Code,  committed  eht>r  in  ruling 
out  the  evidence  of  Samuel  Polfhs  and  others,  ''that  the  de- 
fendant always  had,  and  did  on  the  day  cliarged,  cany  his 
pictol  openly  and  fully  exposed  to  view,  and  that'  if  it  was 
cofieealed'at  any  tinle,  it  was  not  intentional.''  The  ofl^ce 
Qonsists  in  having  or -carrying,  about  the  person  a  ooneeafeef 
weapon.  Did  the  defendant  have  the  pistol  upon'  his  person 
concealed  at  the^time  charged  ?  '  The  evidence  shows  that  the 
defendant  had  a  quarrel  in  Dr.  P^s'  dining-room  at  the 
tfanb  he  is  charged  with  having  the  pietol  conceddedf  and  the 
question  was,  whether  it  was  concealed  upon  his  person. at 
thai  time^  within  the  true  intent  and  meaning  of  the  statute, 
not  whether  he  was  in  the  habUaS  cariying 'it  openly  exposed 
to  view  at  other  times.  Was  the  pistol  inienticfHolly  con- 
cealed upon  his  person  at'  th^  time  charged  ?  This  question 
must  be  answered  hj  the  fects  proved  at  tiiat  time,  by  the 
uritnesses  who  saw  them,  and  not  by>the  general  habits  of  the 
^efeiidaht  in  carrying  his  pistol  at  other  times.  There  was 
no  larror  in  the  rgectlon  of  the  testimony  ofi%red. 
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2.  The  second  ground  of  error  is  to  the  ohai^  of  the 
Court  to  the  jury.  The  reodrd  states,  ''that  the  Court  charged 
the  jory  in  sabstaace,  that  if  the  prisoner  had  a  pistol  and  it 
WM  in  Dr.  Paris'  during  the  momingi  he  waa  guilfy,  and 
th^  miiflt  so  find  him."  This  charge  of  die  Coart  was  error. 
The  oflenoe,  under  the  Code,  does'nOt  consist  in  hewing  U  pis^ 
id  in  Dr.  Paris*  room  or  house  during  the  morning,  but  the 
offence  consists 'in  having  a  pistol  (ezieept  horseman's  pistols), 
aboat  his  person  there  not  fully  exposed  to  view — that  is  to 
say,  having  .a  pistol  eoneecded  about  his  person.  '  The  jury 
were  instructed  by  the  Court,  that  if  the  defendant  had  a 
pidol  in  Dr.  Paris'  during  the  morning  he  wia^^.  guilty^  and 
they  most  so  find  him,  without  oalliog  their  attention  to  the 
fact  that,  to  constitute  the  pffence.  the  pistol  must  have  been 
cmcealcd  about  his  person.  The  fact  that  the  defendant  had 
a  pistol  in  Dr. 'Paris'  house  during  the  morning,  was  not  an 
ofienoe^ujider  the  Code  for  which  the  jnxy  oduld  or  ought  to 
have  found  the  defendant  guilty..  The  Court  ^ould  have 
charged  the  jmy^  ^^^  ^^  ^hey  beUeyed  frqm.  the  evidence, 
that  the  defendant  had  the  pistol  cottceo^e^  about  his  person 
ia  Dr.  Paris'  house  during  the  morning,  and  not  in  an  open 
manner  and  fully  exposed  to  view^  then  they  might  find  him 
gailty.  The  having  or  carrying  the  pistol  about  the  person 
of  the  defendant  conioealedj  ponsti{;ute8  the  o&nee  under  the 
Code.    Let  .tiiid  judgment  of  the  Court  below  be  reversed. 
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James  ttuxHEBFOBD,  plaintiff  in  error>  vb.  James  New- 

soMj  defendant  in  error. 

4      1.   A  rerdict  irfll  not  be  let  aside  (and  a  new  trial  granted)  as  being  con- 

'tnHrj  to  eTidence,  where  the  oaae  has  been  fairijr  sabmitled  to  the  jaxj 

on  its  merits,  and  no  rale  of  law  was  violated  nov  naniiast  iBJaadce 

done,  although  there  may  appear  to  have  been  a  preponderance  of 

eridence  against  the  rerdict,  especially  if  the  tTudge  who  tried  the 

canse  ia  iatisfied  with  the  finding. 

2*"  Whilst  this  Court  will  maintain  its  right  and  da^  to  grant  a  new  trial 

in  all  eases,  where -the  Terdict  is  strongly  and  decidedly  against  the 

weight  of  evidence,  and  manifest  injost^ce  has  been  done,  y«t,  as  a 

general  rule,  it  Will  be  extremely  cautious  in  interfering  with  the  ver- 

didts  of  juries,  npbn  the  ground  that  they  are  eontrary  to  evidance  and 

'  the  weight  of  the  evidenoOf  when  no  rule  of  .law  has  been  riolated. 

OomplairU  Motion  for  hew  thial.  Decided  hy  Judge 
ClarK|  Quitman  Superior  Courts  Kovember  Term,  1866. 

^  '^  On  the  fourteenth  day  of  Jane,  18S4,  James.  Bntherford 
bought  from  James  Kewsom,  as  agtant  for  E.  K.  t^rsAdj,  a 
negro  man  named  Joe^  for  nine  hundred  dollitoy  gave  there- 
for his  promissoiy  note  for  that  sum,  pajable  to  £:  R.  Graddj 
0^  bearer,  on  the  first  day  ef  Januaiy  thereafter,  and  took 
from  said  ISTewsom,  as  such  agent,  a  bill  of  sale  in  the  usaal 
form,'  warranting  said  Joe  sound  in  body  and  mind. 

Newsom  brought  suit  upon  said  note,  and  Ruthecfbtd  de- 
fended en  the  ground  that  said  slave  was  at  said  time  unsound 
in  body,  and  worthless. 

At  the  trial^  plaintiff  -read  in  evidenoe  the  note,  and 
olosed. 

The  defendant  read  in  evidence  tlie  bill  of  sale,  and  then 
the  answers  of  plaintiff  obtained  by  discovery  at  oommon 
law. 

* 

In  those  answers,  plaintiff,  testified  that,  as  trustee  £br  £. 
B.  Tinsley,  then  wife  of  Haywood  Graddy,  he  ratified  an 
agreement  for  the  sale  of  said  slave,  made  by  Dr.  Ii.  New- 
som  with  the  defendant,  by  receiving  said  npte  and  giving 
said  bill  of  sale;  that  the  note  still  belonged  to  his  sister, 
said  cestui  que  irud  ;  that  at  that  date  Graddy  and  his  wife 
had  parted ;  Graddy  had  delivered  to  plaintiff,  as  trastee  for 
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his  said  siaiio:,  oertaiD  {yropertj,  including  said  sfatv^  imd  die 
was  tken  sueing  Oraddy  for  a  divoroe. 

Defendant  then  read  in  evidenod  the  answers  of  Masy 
Astf  HowABD  to  interrogatories,  fihe  testified  that  she 
knew  the  parties,  add  a  slave  named  Joe,  who-once  belonged 
to  Elizabeth  and  Haywood  Oraddy/  and  that  sh^  thought 
she  knew  him  three  or  foar  yiears  while  he  belonged  to  them. 
She  ooakt  not  state  positively  when  the  slave  went  out  of 
their  possessiony  but«  to*  the  best  of  her  reoolleotiotf,  it  waflr 
ID  1853  or  1854^  and  she  thought  he  then  went  into  defend* 
ant's  possession ;  that  the  slave  was  in  defendantlB  possession^* 
she  thooght,  about  two  years.  She  had  heard  the  negro  was 
desd. 

As  to  his  healthy  she  said  she  had  frequently  heard  him 
complain  of  being  sick,  and  he  complained  of  a  pain  in  the 
breast,  bead  and  back.  Witness  was  then  living  with  her' 
hrgther-ix^law,  William  Gtaddy,  where  said  negro  had  a 
wife;  and  he  would  occasionally  lay  up  for  a  short  Ume 
while  there,  saying  he  was  sick,  and  complaining  as  afore*> 
fiaid ;  he  would  sometimes  come  to  witness  and  her  lister  and 
ask  for  camphor,  something,  to  take  for  colic.  Witness  had 
sever  heard  Haywood  say  anything  abont  Joe's  health,  but 
had  heard  Elizabeth  Oraddy  say  Joe  was  fiequently  sick-?* 
this  was  while  Joe  was  in  possession  of  Hlty wood,  and  £!li£a^ 
beth  Graddy*   •  ,       * 

Upon  cross-examination,  she  stated. that  she  had  heard  Joe 
make  similar  complaints  while  in  deftndant's  possession ; 
that  she  was  not  related  to  defendant  er  his  wife,  and  did  not 
know  what  became  of  Joe  exo^t  by  hearsay. 

MLaBiA  L.  Gbabdy,  in  answer  to  interrogatories  fbr  de- 
fendant, testified  that  she.  knew  Joe  three  4t  four  yeats^  while 
in  poanession  of  Elizabeth  and  Haywood  Oraddy ;  that  lie 
went  out. of  their  possession  into'  that  of  defendant,  she 
thought,  ia  1864,  and  remained  in  his  possession  from  about 
the  first  jof  that  year  to  about  the  end  of  1865.  Witness 
aiid  she  should  think  Joe's  health  was  rather  bad,  for  he 
often  complained  of  severe  misery  in  his  back  and  breast  $ 
he  had  for  several  years  a  wife  at  witness'  house,  and  when 
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th^re,  Iie.woald  often  Isj  up  for  neyeitsi  daya  9t  a  tiiaey  and 
oomplained  of  a  miseiy-iii  the  back  aild  breast.  'Witness  is 
sister-in-law  of  Elizabeth  ^B.  and  Haywood  Graddy. 

Said  n^rb  was  c^ften  side  while  in  possession  of  said  Elica- 
betb  and  Haywood ;  witness  never  heard  Hajrwood  Gmddy 
say  anything  about  Joe's  healthy  but  heard  Elisabeth  Graddy 
i|ay  that  Joe  fi^nently  lay.  lip  and  complained  as  above 
stated ;  xiever.  heard  her  say  what  she  thought  the  disease 
was;  she  onlysaid  the  negit>  was  sick  apd  complained  of 
pains  in  the  back  and  breast.  The  n^ro  di^  shortly  before 
CSiristmaSy  1855,  in  defendant's  possession,  and  about  two 
years  after  defendant  got  possession  of  hinu 

Cross-examined,  she  said  she  had  often  heard  Elizabeth 
Graddy  i^ieak  o£  Joe's  health,  both  at  her  own  and  witness' 
honse,  and  remenibers  particularly  x)ne  time  she  came  to  witr- 
nees'  house  to  see  Joe  while  sick,  and  said  he  had  such  attadcs 
frequentlj;  Joe  at  that  time  was  sick,  and  oomplained  of 
misery  in  the  bads:  and  breast.  No  one,  else  that  witness  pe- 
members  was  present- at  that  oonversation  except  her  sister 
Mary.  Witness  knows  not  of  what  disesse  the  n^ro  died, 
nor  whether  any  one  attended  him  in  his  last  illness ;  defend- 
ant was  at  witness'  hoose  whte  a  runner  came  for  him  and 
said  Joe  was  dying,  and  defi^dant  left  at  once  for  home;  de- 
fen&int  was  at  that  time  a  practicing  physician,  though  he 
never  attended  Joe'  as  a  physician  before  he  bought  him,  so 
fiiP  as  witness  knew,  and  if  he  knew  anytlung  as.  to  Joe's 
health  before  buying  him,  witness  does  not  know  it. 

The  defendant  then  introduced  E2>£n  Jackson,  who  testi- 
fied that  he  knew  Joe  when  he  /»w  him,  while  he  belonged 
to  HajTwood  and  Eliiiabeth.lt.  Graddy^,  pmiaps  three  or  £>ur 
years,  but  did  not  become  well  aoqoaioted  with  him  till  1853. 
Witneas  overseed  for  .William  Graddy  in  1853,  and  he  hired 
Joe  for  that  year,  and  Joe  was  under  witness'  suparision 
that  year.  Joe  was  siek  frequently,  and  was  attacked  sud- 
denly, and  when  attacked  complained  of  pains  in  4bhe  back 
and  breast,  and  during  that  year  kst  a  good  deal  of  time  tm 
account  of  sidkneds ;  that  wh^  he  was  chojpping  potton,  he 
got  into  the  grto  hecanse  J<^  was  sick,  and  when  pullio^ 
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fi>dder  Joe  was  taken  with-  the  same  kind  of  sickness,  and 
gave  him  no  aid  therein  till  the  Last  day  of  foddeivpulling* 
Witness  also  overseed  for  William  Oraddj  in  1854,  and  Joe 
wmt  into  defendant's  possession  latter  part  of  1853  or  former 
part  of  1854.  Witness  oveiseed  lor  defendant  in  1855^  and 
again  had  Joe  tinder  him  and  worked  with  him ;  in  that-yeilir 
Joe  -had  fireqnent  and  sudden  attaoks  of  sickness^  and  oom- 
plained  of  pains  or  misery  in  the  back  and  breast^  as  he  had 
done  in  18d3>  with  this  difference^  however,  that  his  atta<^ 
were,  more  frequent,  and  that  Joe  lost  a  good  deal  of  time 
from  his  old  complaint  in  1853.  Joe  was  .not  better  than 
half  a  hand  in  the  &rm ;  a  g6od  hand  was*worth  one  htin* 
dred  and  fiffy  dollars  per  annun^  and  Joe  only  half  that, 
because  -of  his  sickness.  Joe  died  in  December,  1856 ;  on 
the  morning  of  his  death  he  and  witness  were  killing  hogs, 
and  bfMl  killed  two,  when  Joe  was  taken  suddenly  sick  of  his- 
old  complaint,  clapped  his  hand  to  bis  breast,  ccmiplaining  of 
pain  in  his  breast,  and  squatted  down. 

Soon  after,  witness  and  Joe  took  up  the  hogs  and  carried 
them  down  to  a  place  where  they  were  to  scald  the  hogd,  and 
witneas  went  up  to  his  house  to  change  his  pants  or  put  On' 
another  pair  over  those  he  had  on,  and  a  negro  woman  ran 
and  told  witness  Joe  Was  dying..  Witness  went  to  him  im- 
mecfotely,  and  Joe  drew  his  last  bi^eath  immediately  upon 
witness*  arrival.  From  what  witness  saw  and  heard  on  that 
oceasian,  he  says  Joe  died  of  his  old*  dis^ise. 

He  further  testified  that  Wm.  Graddy  worked  six  or  seven 
hands  in  1853,  and  cultivated  two  hundred  acres  of  luid ; 
that  defendant  resided  about  a  mile  or  a  inile  and  a  half  from 
Wm.  .Qiaddy,  to.  go  round,  but  perhai>s  nearer  through ;  that 
defendant  was  a  physician,  and  in  1855  worked  ten  hands^ 
(induding .  witness,) ,  three  of  them  small,  ranging  from  ten 
yeata  old  up,  the  other  seven  were  older,  and  defendant  had 
in  cultivation  between  two  a^d  three  hundred  acfree  of  land. 

WiLUAH  Gbaddy  was  then  introduced  by  the  defendant. 
He  testified  that  he  was  Haywood  Graddy's  brother,  and 
knew  Joe  when  in  possession  of  Haywood  and  his  wife 
Elizabeth  K.,  and  that  Joe  then  had  «  wife  at  witness'  house. 


260  SUPREME  COURT  OF  GEORGIA. 

• " ,  

RutlMrford  m.  If ewBom. 

Joe  usually  came  to  see  his  wife  about  twi<^  a  week,  and  was 
fr^uently  taken  down  sick  while  there,  and  oomphuned^of 
paina  in  the  baok  and  breast ;  that  he  hired  Joe  in  1863  from 
his  brother  Haywood,  hired  him  as  a  diseased  or  unsoand 
n%ro,  Was  to  pay 'for  hire  ten  dollars-  per  month,  deducting 
fbr  all  lost  time  on  aecount  of  Joe's  sickness  or  from  Joe's 
running  away — Joe  ran  away  for  <$ne  week,  and  that  and  his 
fflcknesB  reduoed  his  hire  to  sixty-five  or  seventy^five  dollars. 
Witness  gave  up  Joe  in  September  or  October  of  the  year. 
Haywood  and  his  wife  had  separated ;  she  was  about  going 
to  Texas,  and  Joe  fell  to  her  in  the  division.  Witness  gave 
up  rJoe  ta  Haywood  (after  he  bad^kept  him  nine  otr  ten 
months,)  to  be  delivered  up  to  JBlicabeth  B..  Graddy.  De- 
fendant was  i?^ita^'  &mily  physician,  and  as  such,  visited 
any  of  his  &mily  when  sick,  but  neither  defendant  nor  anj 
other*  physician' was  sent  for  to  see  Joe  when  Jie  was  sick. 
Witness  does  not  know,  that  defendant  knew  Joe  was  un- 
sound ;  he  called  when  sent  for  to  see  sick  persons  at  witness' 
Ikouse,  but  they  nor  their  fitmilies  visited  each  other. 

Before  James  Newsom  started  with  his  sista*  Elijcabeth  R. 
Graddy. to  Texas,  he  proposed  to  sell  said  Joq  to  witness  ; 
witness  told  him  he  had  not  the  money  to  bi^r  Joe,  and  if  he 
had  he  woald  not  buy  hun,  because  he  considered  Joe  mi- 
sound — ^that.  knowing  Joe  as  well' as  he  did,  and  ktioSini]^  he 
was  unsound,'  he  would  not  give  three,  hupdred  dollars  fpr 
him  and  take  the  risk,  and  that  he  difi  not  Wish  to  own  any 
such  diseased  negro. 

Here  defendant  rested  his  case. 

Plaintiff  introduced  Dr:  Jambs  W.  Merger,  who  swore 
that  in  the  early  part  of  1854  Dr.  Newsom  sent  Joe  to  de* 
fetidanti  to  see  if  be  would  biiy  Joe,  and  hearing  that  he 
probably  would,.  Dr«  Newsom  sold  him  and  delivered  hin^  to 
deftfhdant  (subject  to  ratificati(m  of  plaintiff  when  he  returned 
from  Texas,)  at  $800.00  cash,  or  $800.00  credit  till  Ist  Jan- 
uary ensuing.  Plaintiff  returned  in  June,  1864,  and  com- 
pleted the  trade  by  delivering  Joe  under  «ud  bill  of  sale  and 
taking.eaid  note;  -  ... 

Plaintiff  l^  said  note  with  witness  for  collection,  and  de* 
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ftfidant  learned  that  he*  had  the  note^  aad  when  it  was  dae 
(in  Jannarjy  1855,)  the  defendant  called  on  witness  and  said 
be  had  promiised  to  pay  it  pttnctoally,  that  fai^  eotton  was  in 
Eo&ala,  that  ootton  was  down .  and  he  did  not  wish  to  sell 
then,  but  would  pay  it  foy  the  first  of  March,  1855.  De- 
fendant failed  to  pay  at  the  appointed  time ;  aA)out  the  first  of 
May  witness  called  defehdant's  attention  to  it,  and  defendant, 
after  some  hesitation;  said  he  had  consulted  bis  attorney,  and 
bbhad  advised  him  it'would  be' better  not  to  pay  thettote 
ontil  the  suit  then'  pending  between  Elizabeth  B.  Gmddy  and 
her  husband  for  divorce  was  ended,  for  fear  of  some  difficulty 
about*  the  title.  Defendant  seemed  concerned  about  the  title, 
but  said  nothing  about  Joe's  being  unsound  or  diseased.  * 

Plaintiff  next  examined  Thomas  W.  Sanders,  who  testi- 
fied that  he  knew  Joe  while  he  belonged' to  Haylfood  and 
Elizabeth  B.  Oraddy,  and  in  1853  when  William  Gr^y 
had  him,  and  thought'  he  was  it  good  ha«id,'  but  knew  noth-* 
bg  about  his  soundness  or  unsoundness. 

CHARX.BB  L.  Matthews  then  testified  for  plaintiff:  that 
he  knew  Joe  while  in  defendant's  possession  slightly ;  occa- 
8\pnally  saw  him  at  work  in  defendant's  farm — -witness  and 
defendant  &rmed  on  adjoihifig  farms,  and  witness  lived  about 
a  qiiarter  or  half  mile  from  him  ;  he  thought  Joe  was^a  good 
hand;  occafrionally  saw  him  with  defendant's-. six  or  seVeir 
oth^r  hands  working  near  witness'  farm,  but  witness  khew 
nothing  about  Joe's  health.  Defendant  cultivated' about  two 
hundred  ahd  fifly  acres  of  land. 

The  evidence  closed  here,  and  the  Court  charged  the  jury 
to  fi>llow8.  After  stating  the  issue  between  the  parties,  he  said, 
that  they  were  to  inquife,  '*  1st.  Was  Joe  unsound  at  the^ime 
of  the  sale  ?"  2d.  To  what  extent,  if  unsound,  did  said  un^ 
soundness  affect  his  value  ?  If  he  was  .so  unsound  as  to 
destroy  his  value,  plaittiff  should  recover  nothing ;  if,  though 
unsound,  he  was  not  wholly  worthless,  plaintiff's  demand 
should  be  reduced  in  proportion  to  the  diminution  of  value 
hy'such  ntiseundn^. 

2d;  In. determining  whether  the  liegro  was  sound  or  not  at 
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the  time  of  the  sale,  the  jury  werQ  to  be  governed  by  the 
evideooe  only,  •    " 

•  3d.  If  you  believe  from  the  evidence  that  5o^  was  diseased 
before  he  went  into  defendant's  possession,  and  afterwards, 
and  died  of  the  jMiine  disease,  you  may  find  that  ho.  w$s  dis- 
eased at  the  tiiae  pf  the  sale. 

4th.  Any  oomplaints*  made  by  sooh  slave,  as  to  physical 
disorder^  would  be  evidence  on.  the  poii^t  .  If  suclx  opm* 
plakits  were  made  oonoerning  the  satne  kind  of  disorders, 
through  a  long  period  before  the  sale  and  until  the  sale,  and 
eventually  Some  months  thereafter  the  n^ro  suddenly  died, 
making  the  same  kind  of  complaints,  that  would  tend  to 
show  long  standing  disease. 

5th.  On  the  other  band,  if  def^idant,  being  a  physician, 
and  having  had  th^  negro  in  his  poesessioa  long  enough  to 
be  Ipell. acquainted  with  his  condition,  did,  after  the  bote  fell 
due,  repeatedly  recognize  iiis  liabili^.  therein  and  provide  to 
pay  the  whole  of  it,  making  no  complainiB  of  the  n^ro'is 
unsoundness  at  the  time,  this  is  evidence  tending  to  show  that 
the  negro  was  sound. 

6th.  These  are  a  part  fit  least  of  the  considerations  which 
you  are  to  weigh  oopceruing  the  question  of  fact ;invplve3. 
I  am  Dcit  at  liberty  to  give  you  an  opinion ;  you  are  the  sole 
Ridges  thereof^  Consider  candidly"  all  the  evidence,  and  de- 
cide, was  the  slave  sound  at  the  sale?.  If  so,  ^nd  for.  the 
plaintiff  the  amount  of  the  note  and  its  interest;  If  the 
negro  was  unsoimd  at  that  timcj  and  to  such  an  extent  as  to 
be  wholly  worthless,  find  for  dfifendant.  If*  he  was  unsound, 
but*  still  of  some  value,  find  for  plaintiff  what  is  due,  aft«r 
deduclihg  what  the  proof  shows  should  l)e  taken  off  fi>r  .soch 
unsoundness." 

Counsel  for  -defendant  requested  the  Court,  in  writing,  to 
charge,  that  if  the  negro.was  diseased  at  .the  iixx^of^  the  eal^ 
the  jury  omnot  find  more  than  said  negro,  was  ppoved  to  be 
worth  in  his  diseased  condition. 

The  Judge  declined  so  charging,  on  the  ground.  Ithat  thtf 
jury  were  sufficiently  ins^ucted  on  this  point  in  the  Iftst  sen- 
tence of  paragraph  1st,  and  in  the  last  sentence  of  paragraph 
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6th  of  said  charge^  and  he  did  not  refuser  it  in  presenoe  of  the 
JQiy,  bat  simply  deolined  ta  give  it^  and  afterwards  told 
ooanael  why  he  declined. 

The  jury  found  a  verdict  in  fitvor  6f  the  plaintiff  fiDr  six 
hondred  dollars,  with  interest. 

A  new  ifial  was  moved  fer^  on  the  ground  that  the  Court 
erred  in  charging  paragraph  5th  aferesaid,  and  in  refusing  to 
charge  as  requested  as  aforesaid,  and  because  the  verdict  was 
strongly  and  decidedly'  against  the  wei^t  of  eyidenoe,  cbn- 
traiy  to  law  and  contrary  to  the  law  and  evidencoik 
'  It  is  stated  ia  the  bill  of.  exceptions  that  a  motion  for  new 
trial  was  made  and  a  new  trial  was  revised. 

The  plaintiff'  in  error  assigns  for  error  that  the  Court 
en^ed-^ 

1st  In  its  charge  to  the  jury  as  afoieeaid. ' 

2d.  In  deelihing  ot  Tefusing  to  charge  as  requested  as 
afeiesaid.  -  * 

A.  Hood  and  K  S,  Wqrbill,  for  plaintiff  in  error. 

« 

J.  Xi.  WiKBEBiY  and*  E.  H.  Beall,  for  defendant  in 
error. 

Warner,  G.  J.  , 

1.  The  error  assigned  ii)  this  case  is  the  rdTusal  of  die 
Court  below  to  grtint  a  new  trial.  .  In  Lang  vs.  Brown,  (29th 
Ga.  Rep.,  628,)  thi3  Court  stated  the  rule  to  be,  ''that  a' verdict 
will  not  be  set  aside  and  a  new  trial  granted,  as  being  con- 
trary to  evidence,  when  the  case  has  been  fairly  submitted  on 
its  merits,  and  no  rule  of  law  has  been  viplated,  or  manifest 
injustice  done :  although,  there  may  appear  to  hav^  been  a 
preponderaTiec  of  evidence  against  the  verdict,  especially  if 
the  Judge  who  tri^  the  cause  is  satisfied  with  the  finding." 
The  Questions  of  £ict  submitted  to  the  jury  in  this  case  was 
the  soundness  or  unsoundness  of  a  negro  slave  at  the  time  of 
the  sale,  and  if  unsound,  to  what  extent  did  that  unsoundness 
impair  his  value.  The  verdict  of  the  jury  finds  that  the 
slave  was  unsound  at  the  time  of  sale,  and  that  his  value  was 
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impaired  in.oonfiequc^ce  thereof  three .hundi^  doUara..  We 
find  no  error  in  the  charge  of  the  CSoort  jn  View  of  the  fiMSts 
of  this  case^  but,  on*  the  coiitrary,  tfaiidc  the  law  and  the  fads 
were  fairly  eubmitted  to  the  juiy  by  the  Court ;  and  although 
there' may  have  been  a  preponderanee  of- evidence  aa  to  the 
unaoHndnesa  of  the  slave,  the  extent  of  that  ansottndness, 
and  how  far  it  diminiahed  hia  value,  was  a  question  of  hd 
exclusively  for  the  consideration  of  the  jury. 

2.  While  thb  Court  will  maintain  its  right  and  duty  to 
grant  a  new  trial  in  all  oases  wheire  the.  veidiot  is  strongly 
and  decidedly  against  the  weight'  of  evidence^  and  manifest 
injustice  .has  been  done,  yet,  as  a  general  rule,  it  will  be  ez« 
tremely-  cautious  in  .interfiling  with  the  yerdicts  of  jaries, 
upon  the  ground  that  they  are  contrary  to  evidence  and  the 
weight  of  the  evidence,  when  no  rule  .of  law'has  been  vio- 
lated. A  reviewing  Court  eannot  as  fully  uHdeifttand  fiom 
the  record  the  credit  to  which  witnesses  are  entitled,  the  man- 
ner of  giving  in  their  testimo;iy,  their  relation  to  the  parties, 
and  the  bias  under  which  they  testify,  as  the  oourt  and  jury 
who  witness  the,  trial  of  the  case  in  the  court  below.  The 
administration  of  the  law  in  the  courts  should  be  a  praetieal 
business  for  the  obtainment  of  justice,  according  to  law.  The 
rights  of  the  parties  in  this  case  having  been  fiiirly  submitted 
to  the  jury  upon  the  trial  thereof,  and  no  rule  of  law  having 
been  violated,  the  presiding  .Judge  being  satisfied  with  the 
verdict,  this  Court  will  not  disturb  it.  Let  the  judgment  of 
the  Court  below  be  affirmed. 


.  ( 
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Chasleb  W.  Kawson,  plaintiff  in  error,  vs,  James  W. 

PowELiiy  defendant  in  error.  , 

When  at  a  regular  term  of  the  Superior  GQuri,  held  in  the  month  of  May, 
the  CoBrt,  .not  being  able  to  get  through  with  the  bttsinesB^onthe 
dockets,  acyonmed  |^e  Court  over  to  the  third'Monday  in  August  there- 
after in  due  form  of  law :  held,  that  parties  and  their  attorneys  h^ing 
bdnnees  in  that  Couit  were  bound,  at  their  peril,  to  take  notice  of  the 
meeting,  and  adjdnmments'  thereof,  and  that  this  Conrt  will  not 
eostrol  the  disotetioii  -of  the  Court  below  in  reineiag  to  reinstate  a 
case dismiased  for  wantpf  prosecution  at  the  adjourned  term,  cf  the 
Court,  upon  the  statement  of  the  plaintifif^s  attorney  thij^he  had  no 
knowledge  of  such  ac^'oumed  term  of  the  Court 

Motion  to  reinstate  caae.  Decided  byJadge  Clajrk,  Su- 
perior Ooart  of  Terrell  Qoonty,  No'^ipmber  Term^  1866. 

At  May  term,  1866,  of  said  Court,  the  case  of  Charles  W. 
Baw8on  against  James  W.  Powell  was  on  the  appeal ;  it  had 
been  continued  twice  on  the  appei^l  by  the  defendant,  Wt 
never  by  the  plaintiff,  since  the  appeal,  and  defendant  had 
been  pat  on  terms  to  try  the  case  at  said  term*. 

Jadge  Lyon  (of  Lyon  &  Irwin),  plaintiff's  attorneys,  at- 
tended said  term  till  a  criminal  case  of  importance  being  on 
trial,  he  concluded  that  no  -dvil  business  could  be  tried^  and 
left  the  Court.  Mr.  Irwin  was,  during  said  term,  absent 
from  the  State,  and  sick.  Lyon  had  no  knowledge  of  an 
intention  to  hold  an  adjourned  term  of  said  Court.  But  an 
adjourned  term  was  held  eighty  days  thereafler,  in  August. 
Lyon  stat^  that  he  had  90  notice  of  it;  but  the  record 
shows  that  the  ac^ourned  term  was  regularly  ordered  before 
the  Court  rose  in-  May ;  it  was  proclaimed  by  the  Bhe^riff 
when  the  regular-  term  was  adjoui'ned,  and  aflerwards  adver- 
tised sometime  before  the  meeting  qf  the  term  in  **  The  Daw- 
son Journal/'  in  said  county. 

The  case  was  called  in  its  order,  and  upon  motion  of  de- 
fendant's attorney  was,  by  order  of  the  Court,  dismissed  for 
want  of  prosecution.  Plaintiff  moved  to  reinstate  the  case 
upon  the  facts  aforesaid,  which  motion  was  overruled  by  the 
Court  And  this  action  of  the  Judge  in  refusing  to  reinstate 
said  case  la  brought  here  as  error. 
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Lyon  and  Ibwii^,  for  plaiiitlff  in  error.  * 

B.  WooTEN,  F.  M,  HabpbB;  for  defendant  in  error. 

« 

Waki^eb,  C.  J. 

We  cannottjobtrol  tRe  discretion  of  tie  Q>art  below  in  re- 
fusing  to  reinstate  tfaie  plaintiff's  case  upon  the  statment  of 
fiwtB  in  this  record,  witfaottt  establishing  a  precedent  that  will 
pfodiice  bad  results  in  conducting  the  business  of  the  Courts. 
The  'main  ground  on  which  the  motion  is  based  is^  that  the 
*  plaintiff's  counsel  left  the  regular  term  of  the  Court  before  its 
adjburnment/and  *  when  tihe  Court  did  j|djonm*it  was  to  the 
third  Monday  in  Auguit^  .eighty  days  thereafter^  of  which 
adjourned  term  of  the  Court  in  August  the  plaintiff's  counsel 
states  iie  had  no  notice/ and  was  not  in  attendance  upon  the 
Court.  The  Court,  however,  was  adjourned  over  from  the 
regular  terpii  in.Ilfay  to  the  third  ^Monday  in  August  in  dxte 
Jfbm  of  law  J  notice  of  which  adjournment  was.  published  in  a 
public  gazette  published  in  the  circuit  By  the  3167di  sec- 
tion of  the  Code,"it  is  made  the  duty  of  every  Judge  of  the 
Superior  Court  to  hold*  an  adjourned  term  ih  any  county 
within  their  respective  circuits  wKei^e  the 'business 'requires  it 
to  dear  the  dockets. 

By  the  act  of  17th  December,  1861,  the  holding  adjourned 
terms  of  the  Court  for  the  disposition  of  the  business  upon 
the  dockets,  rests  in  the  sound  discretion  of  the  presiding 
Judg^.  Whether  tlie  plaintiff  in  the  case  had  notice  of  the 
adjourned  term  of  the  Court  or  not,  the  record  is  silent. 
The  Court  being  a  place  where  justice  is  judicially  atlminis- 
tered^  all  parties  and  their  attorneys  having  ^busihess  therein 
are  bound  at  their  peril  to  take  notice  of  the  meeting  and  ad- 
journments thereof  in  accordance  with*  the  publio  laws  of  the 
State-  •       '  .      ^ 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Rust,  survivor,  Ac,  V9.  Garmany,  agent|  &c. 

—       ^  ' 

T.  G.  Rust,  survivor  of  Sthis  &  Rust,  petitioner,  vs.  Q* 
W.  Garmany,  Agent  of  The  Mechanics  and  Loan  As- 

OQUlTION. 

When  a  case  has  been  heard  and  decided  in  this  Court,  (the  Court  having 
jorisdiction  of  the  parties  and  the  subject  matter  as  provided  by  law,) 
its  jadgment  is  final  and  conclusive  as  to  the  rights  of  the  parties  in  that 
case,  and  a  re-hearing  will  not  be  allowed. 

Petition  for  re-hearing  in  Supreme  Court 

George  W.  Garmany,  as  agent  of  the  Mechanics  and  Loan 
Association,  was  plaintiff  in  error  against  this  petitioner, 
seeking  to  set  aside  a  decision  of  Judge  Yason,  made  in  No- 
yember,  1866,  in  a  possessory  warrant  for  fifty-four  bales  o! 
cotton. 

The  case  was  returnable  to  December  Term,  1866,  of  this 
Court,  and  at  that  term  the  judgment  below  was  reversed. 

Now  comes  the  petitioner  and  avers  that  the  bill  of  excep- 
tions in  that  case,  did  not  contain  all  the  facts  material  to  a 
clear  understanding  of  the  cause ;  that  this  Court  mistook 
the  application  of  the  facts  which  it  did  contain,  to  the  law 
of  the  case ;  and  prays  this  Court  to  re-examine  the  premises, 
and  reverse  its  said  judgment. 

Lyons,  DeGraffenbeid  &  Shobteb,  for  petitioner. 

No  appearance  for  the  defendant. 

Warner,  C.  J. 

This  is  an  application  for  the  re-hearing  of  a  cause  heard 
and  decided  by  this  Court  at  the  last  December  term,  1866, 
upon  the  alleged  ground  that  the  bill  of  exceptions  then  be^ 
fore  the  Court,  did  not  contain  all  the  &cts  material  to  a  clear 
understanding  of  the  case ;  and  that  this  Court  mistook  the 
application  of  the  facts  which  it  did  contain,  to  the  law  of 

the  case. 

If  the  bill  of  exceptions  did  not  contain  all  the  facts,  the 
party  had  his  remedy,  if  any,  when  the  case  was  before  the 
Court  at  the  former  term.    It  is  too  late  to  complain  now. 
17 
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When  a  cause  has  been  heard  before  this  Coort  and  decided 
bj  it^  (the  Court  having  jurisdiction  of  the  parties  and  the 
subject  matter  as  provided  hy  law^)  its  judgment  is  fiiud  ^d 
ooTidusivef  as  to  the  rights  of  the  parties  in  that  case;  and  a 
re^hearing  thereof  upon  the  alleged  ground  that  the  Court 
mistook  the  application  of  the  facts  to  the  law  of  the  case, 
will  not  be  allowed. 

Lei  the  application  for  re-hearing  be  dismissed. 


Joseph  Engel^  petitioner,  vs.  AL£XAin>EB  M.  Speeb, 
Judge  of  the  Flint  Circuit. 

A  mandamtu  nisi  to  a  Judge  of  the  Superior  Court,  will  be  refused  when 
the  parties  to  the  suit  by  their  written  agreement,  for  their  mutual  con- 
yenience,  did  not  present  a  bill  of  exceptions  for  his  certificate  and 
signature,  until  six  months  after  the  acyournmentof  the  Court  at  which 

'  the  trial  was  had. 

Mandamus  to  compel  the  signing  and  certify  of  a  bill  of 
exceptions. 

Asher  Schuerman  obtained  a  verdict  against  Joseph  Engel 
at  the  November  Term,  1866,  of  Spalding  Superior  Court 
Engel  moved  for  a  new  trial,  which  was  refused. 

On  the  firstday  of  June,  1867,  EngeFs  attorneys  presented 
to  Judge  Speer,  who  presided  at  the  time  and  overruled  the 
motion,  a  bill  of  exceptions. 

The  Judge  refused  to  certify  it,  because  it  had  not  been 
presented  within  thirty  days  from  the  adjournment  of  the 
Court,  and,  as  he  stated,  because  so  long  a  time  had  elapsed 
since  the  trial,  that  he  had  forgotten  the  fiusts  and  law  in- 
volved in  the  case. 

To  this  it  was  replied,  that  the  motion  for  a  new  trial  was 
on  file,  and  contained  all  the  evidence  and  all  the  law  points 
taken  in  the  case ;  and  that  the  attorneys  for  the  parties  had, 
in  writing,  waived  the  time,  for  their  mutual  convenience. 

Such  are  the  facts  stated  in  a  petition,  unverified,  (though 
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not  oontradicted  bj  Schuerman's  attorney^)  and  upon  them 
tlone  a  motioQ  for  mandamua  to  compel  Judge  Speer  to  sign, 
aod  certify  the  bill  of  exceptions,  was  predicated. 

W.  K.  DeGbaffenbeid,  C.  PeeplesJ  for  petitioner. 

0.  A.  LocKBAKE,  represented  by  A.  O.  Bacon,  contra. 

Wabneb,  C.  J. 

This  is  an  application  for  mandanma  nisi  against  Judge- 
Speer  under  the  4166th  section  of  the  Code.  This  section  of 
the  Code  provides,  that  if  firom  any  caose,  a  bill  of  ezcep- 
tioDS  is  not  certified  by  the  Judge,  wUhcvi  favU  of  the  party 
iendmng  the  samsy  he  may  apply  to  this  Court  for  fnandamu8f 
etc.  The  petition  for  mandamus  must  set  out  substantially 
the  bill  of  exceptions  tendered,  and  shall  be  verified  by  the 
attoraey  as  to  the  truth  of  the  bill  as  tendered,  and  by  the 
party  or  his  attorney,  as  to  the  other  facts  stated  therein. 

This  application  is  not  verified  by  the  oath  of  anybody ; 
bat  it  is  not  excepted  to  on  that  ground  by  the  opposite  party. 
It  appears,  however,  upon  the  face  of  the  application,  that 
six  months  had  elapsed  from  the  time  of  the  trial  In  the  Court 
below,  until  the  bill  of  exceptions  was  presented  to  the  pre- 
siding Judge,  who  refused  to  sign  and  certify  the  same  because 
it  bad  not  been  presented  to  him  within  thirty  days  from  the 
adjoomment  of  the  Court,  and  that  so  long  a  time  had  elapsed 
since  the  trial,  that  he  had  forgotten  the  facts  and  law  in- 
volved in  the  case. 

Bat  it  is  insisted  here,  that  the  attorneys  of  the  parties  had 
in  writing,  waived  the  time,  for  th^  mviual  conoenieruie,  and 
that  all  the  evidence  and  law  points  taken  in  the  case,  were 
on  file  in  the  Clerk's  office.  Upon  the  state  of  facts  apparent 
on  the  face  of  this  application,  can  it  be  said  that  this  bill  of 
aoeptions  was  not  certified  and  signed  by  the  presiding 
Jndge  within  the  time  prescribed  by  law,  without  the  fatdt  of 
Sporty  tendering  it  f 

The  reply  is,  that  the  parties  agreed  in  writing,  for  their 
wvbud  convenienee,  to  waive  the  time.  The  answer  is,  that 
parties  by  their  agreement,  for  their  mutual  oonveniencey  can- 
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not  repeal  the  law,  which  requires  the  bill  of  exceptions  to 
be  presented  within  thirty  days  after  the  adjournment  of  the 
Court,  and  present  the  same  »ix  m(mth%  thereafter.  The  pre- 
siding Judge  has  certain  rights  under  the  law,  of  which  the 
parties,  for  their  mviual  convenience,  cannot  deprive  him. 
Creditors  and  other  parties  interested  in  the  judgments  and 
proceedings  of  the  Court  below,  may  have  rights  under  the 
law,  of  which  the  parties  by  their  agreement,  for  their  mutual 
convenience,  cannot  deprive  them. 

Let  the  application  for  mandamus  be  refused. 


Abchibald  Kiser,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

When  a  case  is  brought  before  tbis  Court  bv  a  written  agreement  of  the 
counsel  of  tbe  parties,  alleging  that  certain  errors  were  committed  in 
the  Court  below,  without  any  certificate  of  the  presiding  Judge  that 
the  same  is  true  and  consistent  with  what  transpired  before  him  in  the 
Court  beloWf  the  case  will  be  dismissed. 

■ 

Sei.  fa.  Certiorari  from  the  County-Court  of  Sumter 
County.  Decided  (as  is  alleged)  by  Judge  Vason,  at 
Chambers. 

The  papers  in  this  case  are  as  follows : 

A  bond  made  25th  September,  1866,  by  James  Kiser  prin* 
cipal,  and  Archibald  Kiser  and  Greorge  W.  Kiser  securities, 
containing  this  condition :  '^  Whereas,  the  above  bound 
James  Kiser  has  been  arrested  upon  a  warrant  for  the 
offence  of  larceny  from  the  house  *******^  now  if  said 
James  Kiser  be  and  appear  at  said  term  of  the  County-Court 
to  be  holden  on  2d  Monday  in  November  next  **♦*,  to  an- 
swer said  charge,  then  this  bond  to  be  void,  else  to  remain  in 
force :" 

A  bill  of  indictment  found  at  November  term,  1866,  of 
said  County-Court,  which  contains  the  names  of  but  thirteen 
grand  jurois,  and  charges  that  on  the  24th  September,  1866, 
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in  said  ooanty,  said  James  Kiser  *'  did  in  the  storehouse  of 
6.  M.  Hay,  privately  steal  one  pair  of  boots,  of  the  value  of 
ten  dollars,  the  property  of  said  G.  M.  Hay :" 

Scire  fdcids,  in  which  it  was  alleged  that  the  condition  of 
said  bond  was,  that  James  Kiser  ^^  should  answer  to  a  bill  of 
indictment "  for  the  oflFenoe  of  larceny  from  the  house,  &c, 
(On  this,  Greorge  W.  and  Archibald  Kiser  were  served. 
James  was  not  found  :) 

''It  is  agreed  that  at  the  January  term,  1867,  this  case 
(the  sdre  facias)  was  set  down  for  a  hearing  and  decision  at 
Chambers,  on  the  28th  January,  1867,  when,  in  the  absence 
of  W.  H[awkins,  from  providential  cause,  the  State  took 
judgment  of  forfeiture ;  that  on  the  17th  April,  1867,  his 
Honor,  for  the  reason  of  said  providential  absence,  reopened 
said  case  for  a  hearing,  when  defendants  objected  to  said 
judgment,  and  to  the  entering  up  the  same,  upon  the  follow- 
ing grounds,  to  wit : 

"  Ist.  Said  bill  of  indictment  is  wholly  defective,  in  not 
being  returned  by  eighteen  grand  jurors. 

''  2d.  That  said  bond  is  illegal  and  void,  for  uncertainty  in 
not  stating  the  offence  with  which  defendant  was  charged. 

''3d.  That  the  scire  facias  is  illegal,  because  it  does  not 
recite  the  bond. 

"All  of  which  was  overruled.  The  Court  let  said  judg- 
ment be  entered,  and  the  former  judgment  of  forfeiture  was 
affirmed.  (Signed) 

W.  A.  HAWKINS,  Defendant's  Attorney:" 

"April  17th,  1867. 

The  County-Solicitor  in  writing  agreed  to  these  facts,  and 
consented  that  the  certiorari  to  the  Superior  Court  be  heard 
on  them,  and  the  copy  bill,  copy  bond,  <&c.,  attached  to  said 
agreement : 

Then  there  was  what  purported  to  be  a  judgment  of  affirm- 
ance by  Judge  Vason,  Sumter  Superior  Court,  April  term, 
1867 : 

And  lastly,  ''  We  agree  that  the  case,  to  wit :  the  decision 
of  the  Superior  Court  affirming  the  judgment  of  the  Court 
below,  may  be  heard  in  th»  Supreme  Court  of  Greorgia  upon 
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the  original  certiorari^  the^  indictment^  the  bond  and  smre 
faeia0,  without  a  bill  of  exoeptions,  reserving  to  the  State  the 
right  to  insist  upon  the  point  that  there  was  no  certiorari  in 
the  Court  below."  This  was  signed  by  W.  A.  Hawkins, 
defendant's  attorney,  and  N.  A.  Smithy  Solicitor  General 
Southwestern  Circuit. 

There  was  no  certificate  of  the  Judge,  nor  of  the  Clerk  of 
either  the  County-Court  or  Superior  Court. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

N.  A.  SmTH,  Solicitor  General,  for  the  State. 

Wabneb,  C.  J. 

This  case  is  brought  before  this  Court  upon  a  written 
agreement  of  the  counsel  of  the  parties,  alleging  that  certain 
errors  were  committed  by  the  Court  below,  without  any  cer- 
tificate of  the  presiding  Judge  as  required  by  the  416l8t  eeo- 
tion  of  the  Code.  To  allow  a  case  to  be  heard  in  this  Court 
upon  the  agreement  of  the  counsel,  as  to  the  alleged  errors 
committed  in  the  Court  below,  without  the  sanction  of  the 
presiding  Judge,  might  do  him  great  injustice.  Before  a 
case  can  be  heard  in  this  Court  upon  such  an  agreement  for 
alleged  error,  it  must  first  receive  the  sanction  of  the  presid- 
ing Judge  that  it  is  true. 

There  being  no  certificate  of  the  presiding  Judge  as  to 
what  he  did  decide  in  the  Court  below,  or  whether  tliis 
agreement  of  the  counsel  is  true  and  consistent  with  what 
transpired  before  him,  the  case  must  be  dismissed. 
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Gbobge  W.  HsNDEBSONy  plaintiff  in  error^  vs.  William 
BL  TuBNEB  and  John  W.  Howabd,  defendants  in  error, 

Wben  the  facte  stated  in  a  bill  for  relief  and  injunction  entitle  the  com- 
plainant to  the  special  asHstanee  of  a  conrt  of  eqnity,  for  the  protec- 
tion of  his  rights,  a  demnrrer  td  the  bill  will  be  OTermled  and  the 
injunction  continued. 

Demurrer  to  bill  for  aooonnt  and  injunction.  Decided  by 
Judge  Clark.  Terrell  Superior  Court,  November  Term, 
1867. 

The  bill  makes  this  case :  William  Henderson,  of  Terrell 
Oouaty,  Greozgia,  died  in  1852,  intestate,  leaving  a  laige  estate 
in  lands,  negroes,  horses,  males,  stock  of  every  kind,  fanning 
implements,  produce  of  all  kinds,  money,  notes  and  accounts, 
amounting  to  sixty-five  or  seventy  thousand  dollars. 

Comphunant  is  entitled  to  one-third  of  said  estate.  John 
T.  Howard  (one  of  the  defendants)  of  Early  County,  by  vir* 
tae  of  letters  of  administration  thereon,  took  possession  of  alt 
of  said  estate. 

Howard  also  became  guardian  of  complainant,  who  was 
then  a  minor,  aged  seven  or  eight  years ;  the  bond  which  he 
gave  as  such  guardian,  was  in  the  sum  of  forty  thousand 
dollars,  and  had  for  Howard's  securities,  William  H.  Turner 
and  William  W.  Turner  and  others  to  complainant  unknown, 
and  was  made  in  1853,  or  thereabout. 

As  such  guardian,  said  Howard  also  took  into  possession 
the  estate  which  complainant's  mother  had  inherited  from  her 
&ther,  and  which  she  possessed  at  her  death,  which  occurred 
some  two  years  after  the  death  of  complainant's  father. 

In  1858  or  1859,  about  the  first  of  January,  the  Court 
House  of  Lee  County  was  burnt,  and  all  the  records  concern- 
ing said  estates  and  said  bond,  were  destroyed, — at  least  they 
caimot  now  be  found.  Thus  there  is  no  trace  of  said  estate,  nor 
of  what  said  guardian  received,  nor  of  what  complainant  is 
^titled  to  from  said  estates. 

Before  this  fire,  Howard's  residence  was  cut  off  £rom  Early 
County  into  the  ne;w  county  of  Terrell,  created  by  the  Gen- 
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eral  Assembly  of  the  State.  No  steps  were  taken  to  have  the 
records  relating  to  said  estate  or  guardianship  removed,  or 
transcribed  on  the  records  of  said  new  coantj.  'HSward  has 
made  no  returns  in  Terrell  County  except  for  1858  and  1859, 
showing  nothing  thereby  but  his  expenditures  as  such  guar- 
dian for  those  two  years,  and'  a  return  as  administrator  as 
aforesaid,  of  the  sale  of  some  perishable  property  of  complai- 
nant's father's  estate. 

Howard  refuses  to  say  who  else  was  security  on  said  bond, 
and  when  asked  to  settle  with  complainant,  replies  that  noth- 
ing is  left  for  him. 

The  property  received  from  the  &ther's  estate  by  said 
guardian  for  complainant,  was  worth  twenly-five  thousand 
dollars  or  other  large  sum  of  money,  and  was  kept  together 
and  used  in  raising  cotton,  com,  etc.,  by  said  guardian,  out  of 
which  the  guardian  has  realized  annually  a  net  profit  of  five 
thousand  dollars,  or  other  large  sum  of  money.  And  the 
ahare  of  complainant  in  his  mother's  estate  was  worth  fifteen 
thousand  dollars  or  other  large  sum  of  money,  and  went  into 
Howard's  hands  as  such  guardian,  and  Howard  has  received 
the  annual  profits  or  interest  on  the  same,  to-wit :  one  thou- 
sand dollars,  or  other  large  sum  of  money,  annually. 

Lately  Howard  sold  some  mules  belonging  to  the  father's 
estate,  to  persons  unknown  to  complainant,  took  notes  for  the 
same,  amounting  to  eight  or  nine  hundred  dolhirB,  and  re- 
fuses to  deliver  said  notes  to  complainant. 

Complainant  did  not  become  of  age  till  4th  April,  1866. 
Howard  kept  concealed  from  him  the  condition  of  his  prop- 
erty, and  fiundulently  converted  it  to  his  own  use  and  wasted 
the  same. 

Howard  is  hopelessly  insolvent,  and  William  W.  Turner, 
one  of  said  securities,  died,  wholly  or  nearly  insolvent^  and 
Qomplainant  has  to  rely  upon  William  H.  Turner  alone. 

William  H.  Turner  took  firom  Howard  about  1859,  a  mort- 
gage on  land  lots  two  hundred  and  thirty-three  and  two  hun- 
dred and  thirty-five,  and  one  hundred  and  fifty  acres  of  land 
lot  two  hundred  and  sixteen,  in  the  third  district  of  Terrell 
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County,  and  various  negroes,  to  save  himself  harmless  from 
his  said  soretyship. 

William  H.  Turner  resides  in  Terrell  County,  owns  and 
cultivates  a  valuable  plantation,  (where  be  resides,)  and  has 
stocks  and  other  property,  all  of  the  value  of  thirty  thousand 
dollars.  William  H.  Turner  has  been  cognizant  of  Howard's 
mismanagement  of  complainant's  property  and  of  his  spend- 
ing and  wasting  the  same,  and  has  assisted  him  'therein,  and 
has  traded  with  Howard  for  the  property  coming  to  complai- 
nant from  his  mother's  estate,  which  Howard  held  as  such 
guardian,  and  complainant  believes,  has  received  from  said 
Howard,  other  property  of  complainant  amounting  to  a  large 
sum  in  value,  and  he  is  combining  with  Howard  to  cheat  and 
defraud  complainant.  William  H.  Turner  says  he  will  not 
respond  for  anything  on  said  bond ;  and  to  avoid  his  respon- 
sibility thereon,  threatens  to  sell,  dispose  of  and  secrete  his 
property,  so  that  it  cannot  be  reached  by  a  judgment  or  de- 
cade thereon;  and  complainant  believes  that  he  intends  to 
carry  said  threats  into  execution. 

Without  this  property  in  Howard's  hands,  complainant  is 
penniless;  and  without  William  H.  Turner's  property  to 
rely  upon  for  indemnity,  he  is  remediless,  and  he  cannot  reach 
the  same  at  law. 

A  large  portion  of  the  property  received  from  the  estate  of 
complainant,  was  negroes ;  by  emancipation  they  are  worth- 
less, and  nothing  is  claimed  for  their  loss. 

The  prayer  is  for  account  and  settlement ;  that  Howard  be 
eojomed  from  disposing  of  said  notes,  and  William  H.  Tur- 
ner enjoined  from  carrying  out  his  said  threats,  or  changing 
the  present  status  of  his  property.     Discovery  is  waived. 

This  bill  having  been  sanctioned  and  injunction  having  is- 
sued according  to  the  prayer,  and  been  served  on  William 
H.  Tamer,  he  demurred  on  the  following  grounds : 
Ist,  There  is  no  equity  in  said  bill. 
2d,  The  bill  shows  that  complainant  has  an  adequate  com- 
mon law  remedy. 
3d,  The  injunction  was  improvidently  granted. 
4th,  The  bill  is  multifarious,  mixing  up  incongruous  and 
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incompatible  matters,  in  which  the  various  defendants  did 
not  act  jointly  and  in  concert,  and  in  which  they  have  no 
common  or  mutual  interest,  and  in  which  they  have  incurred 
no  joint  liability. 

6th,  Because  the  allegations,  statements  and  charges  con- 
tained in  said  bill,  are  general,  vague,  uncertain  and  ind^- 
nite,  and  present  no  issuable  points  or  facts,  thereby  rendering 
said  bill  fishing  in  character. 

The  Court  sustained  the  demurrer  and  ordered  the  bill  dis- 
missed ;  and  this  the  plaintiff  in  error  assigns  as  error. 

Wright  &  Warren,  Wootten  &  Hoyle,  for  plaintiff 
in  error. 

A.  Hood,  F.  W.  Harper,  for  defendant  in  error. 

Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
the  sustaining  the  demurrer  to  complainant's  bill,  and  dis- 
missing the  same.  The  ^edai  fads  alleged  in  this  bill,  in 
our  judgment,  make  a  strong  case  for  the  interposition  of  % 
court  of  equity  for  the  relief  of  complainant  See  3014, 
3028,  3063,  3082,  3103,  2558,  sections  of  the  Code.  The 
fSeusts  stated  in  the  complainant's  bill  (which  the  demurrer  ad- 
mits to  be  true,)  entitle  the  complainant  to  the  special  asstd- 
ance  of  a  court  of  equity  for  the  protection  of  his  rights. 
The  demurrer  to  the  bill,  therefore,  should  have  been  over- 
ruled and  the  injunction  continued,  or  modified  according  to 
the  sound  discretion  of  the  Court  below,  so  as  to  protect  the 
rights  of  the  tx)mplainant. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Jakis  W,  Armstrong,  plaintiff  in  error,  vs.  C.  W.  Hand 
and  D.  Bagley,  defendants  in  error. 

Wb«n  a  cause  was  tried  before  a  peHt  jnry,  and  a  Yerdict  rendered,  one 
of  the  defendants,  on  the  18th  day  of  April,  1S66,  presented  his  bill  of 
exceptions  to  the  presiding  Judge,  who  signed  and  certified  the  same 
on  that  day  ;  on  the  17th  day  of  the  same  month,  before  the  bill  of  ex- 
ceptions was  filed  in  the  clerk's  office,  the  defendant  entered  an  appeal 
from  the  verdict  of  said  petit  jury  according  to  law,  and  on  the  19th  of 
nud  month  filed  his  bill  of  exceptions  in  siud  clerk's  office,  whereby 
the  cause  was  heard  and  decided  in  the  Supreme  Court  upon  said  bill 
of  exceptions  (the  counsel  of  the  defendant  in  error  having  knowledge 
that  an  appeal  had  been  entered  from  the  verdict  in  the  Court  below) : 
Eddj  that  this  Court  had  no  jurisdiction  to  hear  and  decide  the  cause 
open  said  bill  of  exceptions,  when  the  cause  was  pending  in  the  Court 
below  on  the  appeal,  and  that  the  Court  below  erred  in  dismissing  said 
^>peBl,  the  same  having  been  legally  entered. 

Motion  to  dismiss  appeal.  Decided  by  Jndge  Vason. 
Sumter  Superior  Court,  April  Term,  1867. 

Plaintiff  in  error  sued  said  Hand  &  Bagley  as  makers, 
aad  one  Lewis  as  endorser,  of  a  promissory  note.  At  April 
Term,  1866,  there  was  a  verdict  against  the  makers,  and 
judgment  thereon,  from  which,  within  four  days  firom  the  ad- 
joamment  of  the  Conrt,  to-wit,  on  the  17ih  April,  1866, 
they  entered  an  appeal  according  to  law. 

Before  this — ^to-wit,  on  13th  April,  1866 — the  said  defend- 
ants'  attorneys  had  presented  to  the  Judge  a  hill  of  exceptions 
ID  said  case,  which  he  had  on  that  day  signed  and  certified 
according  to  law.  The  hill  of  exceptions  was  not  filed  in 
the  clerk's  office  till  the  19th  day  of  April,  1866.  No  bond 
or  affidavit  was  filed  to  operate  as  a  supersedeas  in  the  case. 

The  derk  sent  up  a  transcript  of  the  record  (omitting  the 
appeal,)  to  the  June  Term,  1866,  of  the  Supreme  Court,  and 
the  case  was  then  and  there  heard  and  the  judgment  of  the 
CSoart  below  affirmed.  The  remUlitur  was  subsequently  en- 
tered upon  the  minutes  of  the  Superior  Court,  and  the  judg- 
ment of  the  Supreme  Court  made  the  judgment  of  the 
Soperior  Court  ^ 

Upoti  that  state  of  &ctB,  attorneys  for  plaintiff  in  the 
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Court  below  moved  to  dismiss  the  appeal^  and  the  Court  or- 
dered it  dismissed. 

This  order  of  the  Court  is  assigned  as  error. 
•  (In  the  argument  in  the  Supreme  Court,  it  was  stated  bj 
attorneys  for  plaintiff  in  error  that  the  said  writ  of  error  was 
sued  out  to  settle  a  question  in  the  Court  below,  which  did 
not  touch  the  merits  of  the  case  except  upon  one  point,  and 
that  was  whether  the  condition  of  a  bond  warranting  persons 
"to  be  slaves  for  life"  was  broken  by  the  emancipation  of 
the  slaves  by  this  State,  and  that  it  was  known  to  attorneys 
for  defendant  in  error,  when  that  case  was  being  argued  here, 
that  said  appeal  had  been  taken  and  was  pending,  and  that 
they  made  no  motion  to  dismiss  the  writ  of  error  on  that 
ground :  all  of  which  was  conceded  by  attorneys  for  defend- 
ants in  error. 

Hawkins  &  McKay,  for  plaintiffs  in  error. 

Cobb  &  Jackson,  for  defendant  in  error. 

Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  is 
in  dismissing  the  appeal  entered  in  accordance  with  the 
statute.  It  appears  from  the  record  that  the  cause  was  tried 
in  the  Court  below  before  a  petit  jury ;  that  on  the  13th 
April,  1866,  a  bill  of  exceptions  to  the  ruling  of  the  Court 
upon  that  trial  was  tendered  to  and  signed  by  the  presiding 
Judge,  but  not  filed  in  the  clerk's  office  at'  that  time ;  that  on 
the  17th  day  of  April,  1866,  before  the  bill  of  exceptions  had 
been  filed  in  the  clerk's  office.  Hand,  one  of  the  defendants 
in  the  Court  below,  entered  his  appeal  from  the  verdict  of 
the  petit  jury,  within  the  time  required  by  law,  giving  the 
proper  bond  and  security ;  that  on  the  19th  day  of  April, 
1866,  the  bill  of  exceptions,  certified  as  aforesaid,  was  filed 
in  the  clerk's  office,  but  no  bond  was  given  or  affidavit  filed 
to  operate  as  a  supersedeas,  as  provided  by  the  4171  section 
of  the  Code.  The  Clerk  of  the  Superior  Court  sent  up  to 
this  Court  the  transcript  of  the  record,  except  that  portion  of 
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it  which  showed  that  an  appeal  had  been  entered  in  the  Court 
below.  The  canse  was  heard  in  this  Court  upon  that  record^ 
without  objection,  though  the  counsel  for  defendant  in  error 
knew  that  an  appeal  had  been  regularly  entered  from  the 
verdict,  in  the  Court  below.  This  Court  affirmed  the  judg- 
ment of  the  Court  below  upon  the  trial  before  the  j)etit  jury, 
which,  upon  the  remiUihAr  being  returned,  was  made  the 
judgment  of  that  Court.  Was  it  error  in  the  Court  below  in 
dismissing  the  appeal  upon  this  state  of  facts?  The  decision 
of  this  question  will  depend  upon  the  fact  whether  this  Court 
bad  jurisdiction  to  hear  and  determine  the  questions  involved 
in  the  cause  by  writ  of  error,  when  an  appeal  was  pending  in 
the  Court  below  between  the  same  parties.  The  plaintiff  in 
error  was  entitled  to  enter  his  appeal  from  the  verdict  of  the 
petit  jury  in  the  Court  below,  within  four  days,  as  a  tfiatter 
of  right,  which  was  done,  §3529  Code.  When  does  this 
Coart  acquire  jurisdiction  to  hear  and  determine  the  alleged 
errors  to  the  judgments  of  the  Courts  below  by  writ  of  error  ? 
By  the  4159th  section  of  the  Code,  it  is  declared  that,  '^  No 
esse  shall  be  carried  to  the  Supreme  Court  upon  any  bill  of 
exceptions  so  Umg  as  the  same  is  pending  in  the  Court  below, 
unless  the  decision  complained  of,  if  it  had  been  rendered  as 
claimed  by  the  plaintiff  in  error  would  have  been  a  final  dis- 
position of  the  cause.''  The  party  may  file  his  exceptions  to 
the  decisions  of  the  Court,  and  the  same  may  be  entered  of 
record  to  abide  the  final  termination  of  the  suit,  as  provided 
by  this  section  of  the  Code.  But  so  long  as  the  cause  is 
pending  in  the  Court  below,  it  cannot  be  brought  to  this  Court 
"upon  any  bill  of  exceptions'^  At  the  time  this  cause  was 
brought  to  this  Court  upon  the  bill  of  exceptions,  and  heard 
and  decided  therein,  it  was  pending  on  the  appeal  in  the 
Court  below.  In  Carter  and  Wife  vs.  Buchannan,  (2d  Kel- 
ly, 337,)  this  identical  question  was  decided.  In  that  case, 
it  is  said  ''  the  judgment  of  this  Court  would  be  brutam 
fuhneny  or  it  would  operate  as  an  instruction  to  the  Court 
npon  the  trial  of  the  appeal.'*  See  Jones  et  al.  vs.  Crawford, 
18th  Ga.  Rep.,  281. 
But  it  is  said  that  in  this  case  the  appeal  was  entered  after 
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the  bill  of  exoeptions  was  signed  and  certified  bj  the  presi- 
ding Judge,  and  therefore  this  Court  had  acquired  jurisdic- 
tion of  the  cause  before  the  appeal  was  entered.  When  does 
this  Court  acquire  jurisdiction  of  a  cause  when  there  has 
been  a  final  disposition  of  it  in  the  Court  below  ?  Does  it 
acquire  jurisdiction  when  the  Judge  certifies  the  bill  of  ex- 
ceptions tendered  to  him  by  the  party  ?  We  think  not,  for 
the  party  may  never  file  it  in  the  clerk's  office,  may  conclude 
to  adopt  another  remedy,  as  was  done  in  this  case.  When 
*  there  has  been  a  final  decision  of  the  cause  in  the  Court  be- 
low, the  bill  of  exceptions  thereto  duly  signed  and  certified 
by  the  presiding  Judge,  and  JUed  in  the  clerk's  office  as  re- 
quired by  the  4170th  section  of  the  Code,  and  there  has  been 
a  compliance  with  the  requirements  of  the  4171st  section 
of  the  Code,  then  this  Court  acquires  jurisdiction  of  the 
cause  to  hear  and  determine  the  errors  complained  of  in  the 
Court  below. 

The  appeal  was  l^^Uy  entered,  the  party  had  the  l^al  right 
to  enter  it  at  the  time  it  was  entered,  but  he  did  not  have  the 
l^al  right  thereafter  to  bring  his  case  up  to  this  Court  by 
his  bill  of  exceptions,  which  fiict  we  suppose  was  weU  known 
to  the  counsel  of  both  parties.  If  the  clerk  had  sent  up  the 
entire  record  to  this  Court,  including  the  appeal,  as  it  was 
his  duty  to  have  done,  then  this  Court  could  have  protected 
itself  from  the  vnauthomed  experiment  that  was  made  upon 
it. 

We  cannot  forbear  to  express  in  the  strongest  terms  our 
I  unqualified  disapprobation  of  the  conduct  of  the  counsel  of 
the  parties  in  this  case,  in  obtaining  from  this  Court  its  judg- 
ment while  the  cause  was  pending  in  the  Court  below,  in  this 
ill^itimate  and  illegal  manner,  as  disclosed  by  the  record* 
It  might  not  be  entirely  safe  to  renew  the  experiment  here- 
after, and  we  pincerely  hope  that  it  will  not  again  be  at- 
tempted. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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AsDHEW  EoBiK,  plaintiff  in  error,  Ps.  Nobles  and  Mitchel, 

defendants  in  error. 

NoTK. — ^Wabkbr,  C.  J.,  did  not  preside  in  this  case. 

Certiorari  from  a  decision  of  a  County- Jadge,  must  be  sued  out  within 
ten  dajs  from  the  decision,  and  not  afterwards,  that  being  the  time 
prescribed  therefor  in  the  act  organizing  the  County- Courts. 

The  decisions  of  possessory- warrants  form  no  exception  to  this  rule. 

Motion  to  dismiss  certiorari.  Decided  by  Judge  Under- 
wood, Floyd  Superior  Court,  Adjourned  Term,  April,  1867. 

Bobin  sued  out  a  possessory-warran^  against  Nobles  & 
Mitchel  to  get  possession  of  a  steam  engine.  It  was  tried 
before  D.  W.  Hood,  County-Judge,  on  the  29th  of  Septem- 
ber, 1866.  He  ordered  that  plaintiff  pay  the  costs,  and  that 
the  ^gine  be  delivered  to  the  defendants  upon  their  giving 
bond  as  required  by  law. 

To  this  decision  Robin  excepted,  and  sued  out  his  certio^ 
rari  on  the  10th  of  November,  1866. 

Upon  motion  of  attorneys  for  Nobles  &  Mitchel,  the  Judge 
of  the  Superior  Court  dismissed  the  certiorari,  because  it  was 
sued  out  more  than  ten  days  aflei^  the  decision  of  the  Couniy- 
Jadge.    This  ruling  is  brought  up  for  review. 

Wbight  and  BBOYXiES,  attorneys  for  plaintiff  in  error. 
Contended  that  the  31st  section  of  the  County-Court  Act 
did  not  cover  certiorari  from  decisions  in  possessory-warrants ; 
that  sections  3960  to  3967,  inclusive,  was  the  law  applicable 
to  eodi  cases ;  that  said  31st  section  is  not  applicable  to  de- 
cisions made  at  Chambers.  R.  M.  Charlton^s  R.,  647  ;  Liv- 
ingston ^vs.  Livingston,  24th  Geo.  R.,  379 ;  34th  Geo.  R., 
91 ;  Taylor  •  vs.  Gay.  20th  Geo.  R.,  77.  And  if  wrong  in 
those  positions,  still  certiorari  might  be  sued  out  otherwise 
than  in  accordance  with  said  31st  section.  R.  M.  Charlton's 
fi.,  643;  2  Chit.  Gen.  Prac.,  219,  374,  376;  27th  Geo.  R., 
67 ;  23d  Geo.,  360 ;  22d  Geo.,  96 ;  Sedgwick  on  Stat,  and 
Cons.  Law,  39,  40,  93,  402 ;  Bac.  Abr.  OsrtioraH  (D) ;  2 
Bou.  Die.,  461. 


I 
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Darrett  et  ah  vs,  Racker  and  Haslett,  ex'rs,  &c 

D.  S.  Pmntup,  for  defendant  in  error. 
Harris,  J. 

There  seems  to  be  some  discrepancy  in  the  several  acts  of 
the  Legislature  touching  the  issue  and  service  of  certiorarL 
Uniformity  would  probably  have  been  better,  but  that  is 
matter  of  Legislative  will.  We  have  no  power  to  disregard 
a  plain  provision  of  law,  definite  and  unambiguous,  and  fur- 
nishing no  opening  for  construction,  so  as  to  reconcile  appar- 
ently contradictory  provisions.  It  is  enough  to  say  that 
when  a  certiorari  is  sued  out  on  the  decision  of  the  right  of 
possession  under  a  possessory-warrant  by  a  County-Judge, 
it  must  be  sued  out  wUhin  the  time  prescribed  by  the  act 
creating  the  County-Courts,  and  not  otherwise;  that  by  failure 
to  conform  to  those  acts  the  party  here  has  lost  the  benefit 
which  the  law  allowed  him  upon  compliance  with  its  pro- 
visions. 

Judgment  affirmed. 


Richard  D.  Durrett  et  al.,  plaintifis  in  error,  vs.  Elbbrt 
M.  RuGKER  and  William  M.  Hablett,  executors  of  Jos- 
eph RncKER,  deceased,  defendants  in  error. 

NoTB.— Wabrbb,  C.  J.,  did  not  preside  in  this  case. 

(Only  two  Judges  presiding  and  they  differing  in  opinion,  nothing  is  de- 
cided in  this  case  by  the  Supreme  Court.  The  judgment  below  is 
affirmed  by  force  of  the  statute. ) 

Bill  for  direction.  Decided  by  Judge  William  M.  Reese. 
Elbert  Superior  Court.     March  ^erm,  1867. 

Joseph  Rticker  executed  his  last  will  and  testament  on  the 
12th  of  March,  1861. 
The  8th  and  9th  items  of  it  were  as  follows : 
**  Eighthly. — I  give,  bequeath  and  devise  to  the  children 
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of  mj  daughtersy  Martha  Donett  and*  Gbthanne  White, 
twent^-fiye  hundred  dollafs  'in  Aiojiej,  .aiid  twenty-five  na^ 
groes  of  im  average  value  of-^  those  rentaixung.  or  Yiot  other* 
wise  disposed  of,  to  be  equally  divided  among  theniall^-^tbat 
i%  all  of  tfae^ehildren  of  my  daughters,  Martha'  Durrett .  And 
Catharine  White,  in  fee  simple,  # 

*'  Nintiily,r-t-l  give,  bequeath  and  devise  to  the  xshildren  of 
my  daughters,  Martha  Durcett  and  Catharine  White;  one- 
sevesdi  part  df  the  remainder  of  my  negroes  not  otfaerwlae 
dispos^  of,  at  an  average  vali^,  to  be  di^ded  among  them 
share  and  share  alike  ;'^that  is,  the  cbildren  of  my  daaghtefs, 
Martha  Durrett  and  Catharine  Whitej  in  fee  simple  forever." 

In  1864^  Joseph  Hooker  died.  Said  will  was  proVan^in 
c»mino0  fonn  iD  September,  .1864>il  in  solemn  ferm  in 
Man^,  1865.    Elbert  M.  Rupker  tmd»WilHam  M.  Hulett 

f 

were  qualified  as  his  executors  in  Sept<tmber^  1864. 

Jilartha  Durrett  arid  Catharine  White  died  before  the  will 
was  made.  At  that  time,  there  were  living  two  ehildren  of 
Martha  Durrett,  torwit : '  Thoma6  Jl  R.  Durrett  of  ,  Hart 
County,  (who  died-  in  Hart  County,  Georgia,  m  Atigust,  1864, 
a  few  weeks  before  the  death  of  said  testator,)  and- Frances 
M.  Harper,  wif*  of  William  J.  Harper,  of  said  filbert  Cotfnty . 
Thomas  J.  R.  Durrett,  deceosed,  left  three  children,  to-wit : 
Richard^  D.  Durrett,  Agnes  Dun^tt  And  Thomas  Durrett,  all 
miDers,  still  residing  with  their  mother  in  Mississippi.         * 

When  the  will  Was  made,  there  were  living  two  children 
of  Catharine  Whit^  to-wit  ^  Mai^ret  Rnffih,  wife  of  Thomsfi 
Raffin  of  Mississippi,  and  Sarah  F«  Ruffin,  who  died  in*  1864, 
before  the  death  of  said  .testator, — she  leaving  three  children, 
to-wit :  David  W.  Ruffin,  I^osa  M.  Ruffin  and  K^te  Ruffin, 
all  minors,  residing,  (when  the  bill  was  filed,)  in  Mississippi. 

For  William  J.  Harper  and  Prices,  his  wife,  and  Thomas 
Ruffia  and  his  wife'  Margaret,  it  is  claimed  that  said  legSKy 
to  the  children  of  Martha  Durrett  and  Oatbarihe  White,  be>-' 
longs  exclusively  to  them,  as  the  only  persbns  living  at  tbe 
death  of  the  testator,  who  answered'  the  description  of  **  the 
children  of  ISlfartha  Durrett  and  Catharine. White.'' 

For  the  said  minor  children  of  Thomas  J.  R.  Durrett^  and 
18 
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the  Bi^M  miiior  ehildrwi  oi  -fiarah  B.  Rnffii^  it  is  elaimed  that 
th^jr  aire^eiilitled  to  the  shar^  of  said  iBgwsy  which  theb'nud 
parents,  if  livi&g  9t  testator's  death^  would  have  respectively 
Baiceua 

.  Emancipatioii  hf^ving  disfposed  of  the  negroes  as  property, 
the  fight  is  over  the  money  legaqy  only.  •  • 

.  The  pt&yeit  of  the'  bill  filed  by  said  eKeontbre,.  is  that  they 
het  directed  how  to  pay  cOitfiaidJund. .      .     t  . 

.  Ouardiaas  <id  iUem,for  the.minora- were  appointed.  All  the 
daiman'ts  answered  th«  bill,  admitting  the  statonenis  afi>re- 
sflddy  and  setting  up  flieir  respective  chiime  as  aforesaid. 

By -consent  all  ther  questions  of  law<and  &ot  .were  submit- 
ted to  the  Judge  fisr  deeisioD,  and  it  was  undiarstood  thai  he 
wotdd  ftle  hie  written  decisidn^  and  dther  party  might  except 
wiihia  thirty  days  theceafter.    , 

Th.e  decision  of.  Judge  Becse,  jafter  stating  the  &ct£,  is  as 
follQws:*  ,  „    .  . 

,  Tb^  oootrQvtEsnsy  'between  grandcfadldren  and  great-grand- 
(^ildren^  h^  given,  rise  to  the  bill  filed  by , the  executors  foe 
direction, 

.  The  graiidchildren,  (^Ued.  in  the  will  the  children  of  his 
daughters^  (M.  D.  and  C.  W.,)  insist  that  tba  legacy  of  $2,500 
is  given  io^&cla^  and  under  the  law,  paases  to  the  survivors 
of  that  class.  .The  great-grandchildren  insist  that  the  l^^qy  is 
given  to  individuals,  sufficiently  described  to  be  ascertained, 
^d  under  tbe  law  of  lapsed  legacies,  descend^  to  them. 
.  According  to  Mr..Jarmin,  v.  2,  p.  69  b,  the  li^l  construc- 
tion of  the  jvord  ^'  children,''  aeqords  with  the  popular  ipean* 
ihg,  and  refers  to  Immediate  offspring ;  and  thesitme  author, 
ifi  page  74  of  .2  yol.>  says,  an  immediate  gift  to  children,  that 
ii^,  a.  gift  to.  take  effect  or  possession  immediately  on  the  de- 
ceive of:  test^tpr,  wliether  the  gift  be  to  chil^rei^  of  living  or 
^eceaged  persons,  wheth.er  " to  cjhildreiT-"  simply,  or  "to  all 
the  chikirgn/'  and  wheth^^  there  be  ^  gift  over,  jn*  case  of  the 
decease  of  any  of  the  chiildren  under  4ige,  6r  not  comprehend- 
ing children  living  at  testator's  death  only/  This  author  says 
the  words  *'  the  children  "  and  "  all  the  chUdren,"  mean  the 
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same — one  is  no  rkarer  than  the  other.  '•  To  sustain  his  poei- 
tion,  the  anthor  dtes  1  Brown  Ci  C.  Rep.,  p.  642 ;  5  Madd.^ 
332,  which  sustain  him  folly.  •  '  ' 

In  25  Ga.,  p.  559,  Judge  McDonald  says,  *'<he  negroes  are 
all  passed  by  the  second.  Hem  of  the  will  absolutely,'  except 
seven^hey  passed  to  the  children  of  testator.  Grandchildren 
cannot  take  by  the  descriptive  word  ^  children,^  unless  there  is 
Bomething  in  the  will  to  manifest  that  intention.  Kpthing  eould 
pass  to  Philip  Walker;  for  he  is  not  named,  ftrid  tit  the  death 
of  testatot",  he  was  dead.  He-was  not  a  child.*'  On  p.  856, 
the  Judge  (McDonald)  says,  "Aooording  to  the  interpretation 
we  put  on  the  will,  Wftlker  could  take  no*  interest  under  the 
2d  item  of  the  will.  The  children  whb  are  beneficiaries  under 
that  class,  are  not  named.  •  The.  negroes  we  ghren  to  the  chil- 
dren as  a  oldss,  at  the  death  of  testator.'* 

In  v:  1,  p.  295,  Jannin  says,  ^  when  the  devise  embraces  a 
flnctuatin^  class  of  persons;  "who  by  the  rules  of  construction, 
are  to  be  as6ertained  at  the  testator's  death,  the  decease  of  any 
such  person  during  the  testatorfs  lifetime,  will  occasion  no 
lap^,  even  though  the  legatees  are  naade  teiia<its-inH(3otomon, 
srace  members  of  thi  class  antecedently  dying,  tsre  hot  actual 
objects  of  the  gift.  Th^ri  if  the  property  be  given  simply  to 
the  chiHretoy  equally  to  be  ^vided  between  them^  the  entire 
sulject  of  gift  will  vest  in  any  one  child  or  a  larger  numbei^ 
of  them  survivihg  the  testator,  without  Iregatd  to'  previous 
deaths.''  The  author  cites  IS  East,  p.  526)  to  suatain  t^is 
proposition. 

In  this  case  from  East, -a  contest  aroseover  the  following 
words  of  a -will:  'T  give  unto  the  ^ildren  of  Mary  S!, 
.£50  to  be  equally  divided  amongst  them,  share  and  share 
alike,  and  to  the  children  of  R;  M.  ^620,  to  be  equally  di- 
vided amongst  "them,  share  arid  share  alike.'^  Lord  EUen- 
liorough.  Chief  Justice,  says*  in  Velation  to  this  ^ill,  then^ 
"  Looking  at  the  -will  before  us,  I  have  little  doubt  in 
saying  that  the  testsltor  intended  to  devise  his  estate  to  the 
several  objects  of  his  bounty-  in  classes,  taking  the  chiinces  of 
there  befng  agredtcr  of  less  number  of  pers6n8'in  each  class, 
and  meaning  if  there  was  more  than  one  individual  of  the 
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QBLTM  descriptioD,  thej  should  all  take  equal  shai^St — if  only 
one^  that  one  should'  take  the  whc^  given  to  that  daas,'' 
Lord  Ellenborough  refers  in  this  ease  to  2  Yemon,  Crook  V9. 
Brooking,  as  an  authority*  ; 

Jarmm  op  the  solgeot  of  Lapse  fui'ther  says,  ▼.  1,  p.  295, 
"  And  the  rule  is  the  same  i^hen  the  gift  is-  to  the  children  of 
^  person  actually  dead  at  the  date  of*  the  will,  .in  whidi  case 
it  is  .to  be  observed;  that  the  class  is  susceptible  of  fluctuaticm 
Only  by  diminution/'  Qe  cites  as  authority,  2  Brown,  C.  C^ 
668,  (v.)  a^  The  oas0  referred  to  in  2  Brown  is  as  follofws : 
''  Master  of  die  Holls, — ^there  is  no  doubt  in  this  case  as  to 
the  bequest  to  the  oUildren  of  S.  W,>  for  fill'S.  W,'s  children 
were  alive  at  testator's  death."  It  was  once  thought  that  a 
bequest  to  the  child^n  of  A.,  mi^t  .extend  tp  all  the  child- 
ren born  at  any  future  timQ;  but  it  is  now  settled  in  iavor  of 
such  children  as, are  bom  at  the  time  the  distribution  of  the 
fund  was  to  take  place, — ^the  doubt  in  this  case  arising  on  the 
clause  which  gives.  **  to  the  children  of  my  late  sister  ;M,  C, 
£2)QQ0  to  be  equally  divided  between  them." 

As  I  said  before,. the  general  rule  is,  that  the  ohildren  liv- 
ing at  the  time  of  the  distribution  of  the  iund,  shall  take. 
It  is  to  be  distributed  at  testator's  death :  sueh  children  as  are 
then  alive,  shall  take.  If  it  is  to  be  dis^buted  db  the  death 
of  some  other  person,  then  the  .testator  should  be  supposed  to 
me^n  such  children  as  are  then  living.  Then  the' question  is, 
w]^ther  .a  gift  to  the  children  of  hi^  late  sister  .C,  is  or  in  not 
indicative  of  an  intention  difierent  from  what  would  be  im- 
puted to  him  under. this  general  rule;  namely,  that  ^e  meant 
the  particular  children. living  at  the^tim^  he  made  his  will,  to 
take  the  fund  equally  beti^^en  them,  and  that  it  was  the  same 
fhing  as  if  he  had  given  ^'  the  «&2,000  to  the  thre^ children  of 
my  laie  sister,"  for  in  that  case  it  would '  have  been  a  legacy 
to  these  designated  peiisons.  Now  wfaep  a  testator  gives  a 
fund  to  be  divided  amongst  his  own  cliildren,  he  al^l  be 
supposed  to  mean  such  children  as  shall  be  living  at  the  time 
of  his  death ;  if  so,  why.  should  I  suppose  that  the  sister  be- 
ing dead^.  he  Qieant  to  do  anything  else  than  what  would  be 
imputed  to  him  in  the  ojhelt  case?     This  i^'not  like  the  case 
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Dnrrett  d  of.  99.  Rticker  and  Haslett,  ex^n,  kc. 

m        •  I  ■  ■«■■  »,.  .11 

0&  Beoder  vs.  4kiflR>Ilc,  1 1^.  Wma.  99,  for  thift  the  gift  is  to 
tl«  five  chiklreay  ^' which*  shoivB  that  he  hiid  ptrtieular  objeotfe 
in  view.  The  general  rule,  I  take  it,  is  to  ezolude  alt  child- 
ren who,  though  living  at^  the  tihie  of  execution  of  the  will, 
jH  die  befcM'e  the  testator,  and  to  inckide  those  ^bo  are  living 
at  the  time  of  distribution,  though  bopft  aftev  the  will  Or  the 
death  of  the  ies/btttor."  ^nch  h  the  cifcse  from  2d  Brown,  and 
one  similar  to  the  case  now  before  me.  ^.    •  •   . 

It  is  true  that  the  case  of  Martin  vs.'  Wilson,  3  Brown;  C. 
C,  325,  is  opposed  to  the  oaajost  oited;*but' Jarmin  and 
Roper  ix>th  condemn  it,  hay  it  would  npt  be  folknyed,  and 
was  made  in  ignorance  of  the  t»se  in  2  Brbwn,  O:  C.  *The 
only  other  case  remaining  to  be  noticed,  is  that  in'30  Oa., 
977,  where  the  question  was,  whether  certain  words  tnade  a 
gift  t6  a  class  or  to  inicKvidoals — the  words  being,  *^  The  estate 
to bedivided  between  my  tWo  sisters^  children,  E.  J.  and  M. 
L.,  viz,  (naming  th^  children);  and  the  fasts  in  addition  were, 
that  one  of  the  named  children  died  before  the  testator  and 
nnknown  to  himr.  Judge  Stephens  ^delivered  the  opinfoq  of 
the  Court  thus:  ^  Did  the'  testator  intend  to  give  the  estatie 
to  certain  persons  named,  and  who  were  children  of  hie  two 
sistos,  or  did  be  intoad  to  give  it  to  a  class;  deseribed  as  chiF- 
(ben  of  his  two  sisters, Jncludiiig  all  who  &11  withia  thia 
dassand  none  who  did  not — the  names  onl^  being  mentioned 
as  a  supposed  correct 'enumeration  of  the  individuals  who 
oomposed  the  class  f^  To  thiff  question  the  Judge  sajs: 
*^  Though'  childrsQ  were  named,  class  was  the  leading  idea« 
Blood  was  the  probable  motive  of  the  gift/  and  we  think  the 
gift  dioold  go  to  Itlt  who  were  ohildnen  of  the  two  sisters  and 
none  others — to  all  whp,  at  the  doAth  of  testator,  answered 
the  description,— that  being  the  time,  when  the  will  was  to 
speaiCk' 

•Gpunsd  for  the  great»gnmdchildreii  of  Mr.  Bucker,  urge 
in  reply  to  this  casCy  that  vfiah  tbis  is.  a  truo  rule  of  construe^ 
Ugn.wben  the  contest  is  between  surviving  obiV^i^  or  grand- 
children and  residuary  legatee^  or  heivs  at.laW)  it  should  be 
Varied  wh^  the  contest  is  b6twe«i  surviving  children  and 
grandchildren  or  the  issue  of  children ; — ^that  it  should  be 
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li^ld  in  audi  4fMs  the* Word  ^' children ''nxfana  not 4^ olaaiy 
hut  partiCuUjr  perBC^iB*  I  think  it  m  impoaqibky^oaijaifltently 
with  reaBoa,  to  maintain  that  the  words  of  a  *teBtat<»  may 
jnean  differently  according  to  the  particular  fornaOf  the  con^ 
troversy  before  the  Court ; — ^that  the  wiU  should  be  oooatrned 
to  meet  all  the  acpideats  of  life  y — that  if  certain  events  hajH 
pen,  it  shall  be  constraed  to  mean  a-'claae,  and  if  eertaia  other 
events  happen,  particular,  perscms. 

To. show  further  thM  the  wor^s  of  this  testator  must  be 
oonstrued  aooording  to  the  usual  rule^  I"  will  notice  some  very 
iipportant  omissions.  The  testator,  Bucker,  i^ames  ^o  child 
or  childre{i — a  remarkable  omission  of  a  grandfather  fiuniliar 
with  his  deso^ndauts,  desiring  to  give  to  partioular,  persons 
and  not  a  class.  Then  there  are  np  words  of  refei^enoe  taex«- 
isting  children,  no  allusion  to  th^  number,  no  words  of 
identification,  Th^  mon^y  given  is  not  divided  into  fhvo 
equal  .parts  between  the  children  ^of  Mrs«  D.  and  Mtgl  W., 
thus  showing,  to  intention  ^not  tO  give  one  grandchild  more 
thaatmother^  no  matt^.  from*  what  stock  he  may  isBua  The 
legacy  given  is  not  divided  into  parts  corresponding  with  die 
actual  number  of  children  when  the  will  was  made^  I  am 
therefore  of  ihe  opinioui  that  the  ^laimof  the  grandchildren, 
die  surviving  children  ctf  Mrs.  D.,and.  Mrs.  W.,  is  the  best, 
and  da  brdw*  the  $2,600  to  be  equaHy  divided  amongst  the 
children  of  Mrs*  Dorrett  and  Mrs.  White  alive  at  the  testa* 
tor's  death,  and  no  others ;  and  t.  further  order  and  direct  the 
costs  qf  this  proceeding  add. fee  of  complainatit^B  oonnsel,  be 
paid  frobi  the  residuary  legacy  of  testator,  as  this  i&  the 
fireper  fund  to  ohai^  these  items  of  expense  upcm^  aoeoiding 
to. the  deoisio^'in  14  Ga.,  416* 

-        •     ■     ..  •    .      - 

Edmund  B.  Tate,  Jr.,  prochien  ami  for  Richard  D.  Dunetl^ 
^^esDncrettand  Thomas  Durra^t,  and  for  BaVid  M*  Rlif- 
fin,  Bosa  M.  Ruffin  and  Kate  Baffin,  eloepts  to  the  decision, 
claiming  that  the  DurfettB  and  Buiffins  respectively  are  entn 
tied  to  ohe^fonrth  of  said  legacy. 

The  executors  except  to  ^that  part  of  the  decision  which 


MU.IiBDGEVILLa,  JUNE  TiESlM,  1867.     279 

Dorrett  et  cd.  f*»  Backer  ted'Hasletty  ex'rs,  Ac. 

chaj^  the  restduarj  legacies  with  ooeb^i  etc.>  the^^  opntendiog 
that  the  $2,500  should  b^  cJtiRi^ed  therewith. 

• » 
BoBEBT  H^STjBB  for  the  minors,    Y 

>  for  plaintiffs  in  error. 
A.  T>  Aki«mak  fer  tbeexctegtorg^  j 


.< 


£.  P«  £i>WAfiD(9yfor  William  J«  Harper  is^  KM^^^^fendants 
io'error. 


I 


Judge  Walkeb  adopts  the  opinion  of  Judge  R£EdE»  ^ 

HAHBl8r,'J.      '      *"• 

•  »  ..  .  • 

At  present  -this  Court  consists  of  only  two  Judges.  tJnder 
ihe  act  orgamdng  -it,  the  concorrence  df  one  of  the?  Judges 
presiding,'  will  affirdt  thef  dedsion  below.  Jud^e^  Walker 
concurs  with  the  circuit  Judge,  and  th^t  dispdees-of  the  oaite. 
I  withhold  my  iffisent.  I  am  strongly  inclined  to  doubt 
iHielher  Ae  mle  of  construction  followed  by*  Judge  Reese  in 
this  case,  aad  npoit.  the  correctness  of  which  all  the  a^udi^' 
catted  cases  (nted  by  him  depend,  isrin  accordance  witii  the 
fimdamental  rul^  of  interpretation  of  wills, — ^the  intention  >^ 
the  testator.  .  I  cannbt  bring  myself  td  think  otherwise  than 
iiuA  a  testatbr,  when  he  ^ves  a. moneyed  legaxsy  to  the  children 
of  a  deceased'  daughter,  he  meand  those  living  at  the  time  of 
mMin$  hig  wiU,  and  not  those  of  them  living  at  the  tiiitte  df 
his  death;  If  the  CourA  would  adopt  the  period  of  the  ma^ 
king  of  the  will  as  the  point  of  -time  for  the  ascertainment  of 
who  were  iniended  to  be<»the  devisees,  it  occurs  to  me  that 
many  diftoultied.wpuld  thereby"  be  tirolded,  which  must  con- 
tinue  to  embarrass  ^edision  otherwise  ;^ — and  they  woold  ghrer 
effect  almost  dniversally  to  the  intent  of  testators.  It  would 
also  give  effect  to  that  elause  of  oCh*  Code  Which  deolaM  that 
l^actes  without  remaindeir  or  limitation 'shall  not  lapse,  but 
shall  vest  in  the  issue  in  the  same  propdrtionar  as  if  idhmted 
directly  from  *their  ancestor.  -  . 

I  desire  the  question  open,  hencf^  thifei  dissent. 


•  • 
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Pyfin  vL  The  9tate. 


aA.MtJBL  Paxfub,  plaintiff  in  error,  w.  The  StATE,  defend- 
ant in  error. 

1.  Whera^ere  is  no  evidefiee  to  stist&ia  s  vepdict,  the  same  will  be  set 
Mide* 

2.  To  constitate  a  •house  a  disorderly  hoom  in  law,  the  noises^  Ac.,  mnst 
be  ordinary  and  imimiJ,  or  common,  and  the  disturbance  must  be  gen- 

-eroVaad  not  of  only  4nfe  person  in  a  thi(^ly  settled  neighborhood. 
0.  When  the  jury  mistdce'the  eharacter  of  the  case  or  of  the  evidenoe, 
and  the  amount  and  kind  of  testimony,  it  is  good  ground  for  a  new 

trial.        .  ^ 

•  »  " 

OerHorari  from  Countj-Court.    Decided  by  Judge  Yason, 

Dongherty  Superior  Couirt,  January  Adjourned  Term,  1867. 

•      ■  .'  •  .       .  •, 

In  the  County rCourt  of  said  oouniy,  in  Juj[y^  18(6,  Balfus 
yfdA  tried  on  an  indictment  fpr  keeping  and  maintaining  a 
oommon  iU^-goverpied  and  diaorderly  hduse*   • 

The  ^tinuHiy  intrpduced  vnsk  ae  follows : 

JahIS  H.  HiLii  testified  that  about  four  w^eks- before, 
at  11  or  12  o'clock  at  night,  there  was  loud  «noiee  upon 
the  steps  an4.  iu  the  house  of  defendant;  he  Went  there  to 
feit4^  it;  negroes  were  cursing  Upon  the  steps ;  witness ,  saw 
(wo  negroes  with  their  heads  poked  out^of  the  second  door 
(from  the  street)  of  defendant's  hcvise;  witness  had-  fire- 
quently  heard  loud  cursing  and  sweariug  up  staiss  in  de- 
fendai^t?^foom«/  witness  lives  on  the  lot  ^djoiping  the  one 
on  which  defendant's  houl^  is  situated,  aboot  forty  or  fifty 
^t  from  the  door  of  the  lower,  room,  of  4^endaat^8  house ; 
witness'  hous^^is  on  t^  south  side  of  defendf^t's,  on^  Wash- 
ington Stireet;  the  $tairs  are  on  tbenotth  side  of  defendant's 
Jiouse,  between  it  .and  the  bri^k  building  oooupled  by  Fields 
&  Jelks;  the  doors  of.  the  roo&QS  of.  defendant  upstairs,  lead 
out  upon  a  platform  on  the  north  sjde,  at  the  head  of  the 
stairs;  the  stains  go  entirdy  over  into  the  bs^k  yard  of.  de* 
fetidant's  premi3^.    «     . 

Henry  Morgan,  Esq.,  has  occupied  the  front  room  up- 
stairs as  an  office^  and. ^l^pt, there*.  Witness  has  been  dis* 
turbed  by  noise  in  said  house  H  number  of  times  before  the 
time  spoken  of,  and  he  had  complained  to  said  Morgan  about 
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it,  who  he  thought  0611M  stop  it ;  on  the  night  spoken  of» 
witness  went  there  twice  to  stop  the  noise.  ' 

R.  H.  AutET  testified  that  he  had 'slept  in  his  groe^, 
next  door  north  of  ]^elds'&  Jelks'  store;  htid  never  hewrd 
waj  noise  at  d^fei^nt's  honse,  except  ^  little  running  oi^r 
the  stairs,  but  the  6oise  neveir  disturbed  hhn. '        **  ' 

. —  testified  that  he  occopied  the  bribk  store 
immediately  north  of  defeidant's  bouse ;  trais  only  tj[iere  in 
the  daj  tiibe^  but  never  heard  any  noise  Aer^     *      ^  .    • 

TH03iA8'JonrER  testified  that  &€l  sleeps'  upnitairs  in  the 
brick  bttiMing  oecapied  bj  Fields  A  Jelks ;.  that'  he  had 
never  heard*  any  noise  at  deftndtet's  house^  except  at  tiie 
time  first  spoken  of  by  Hill  {cmte) ;  th<en  he  heard  Bom^  noisci 
and  negroes  running  ov#r  thestaiirs;  witness  had  just  moved 
into  the  house,  two  or  three  days  before. 

6.  W.  Tekry  teKtified  that  tivo  <^  three  tnoErths  before  the 
tnai,  he  h^ard  fiddling  and  dandiq;  iir  defendant's  house ; 
about  tiiat  time  he  fr^q^uently  heard  fiddling  there^  and  sev- 
ecal  times  loud  talking*  and  onrstng ;  witness  beards  atliCir. 
Hill's,  and  was  on  his  fron^pia^^  when  he  heaid  theiie  noises ; 
lie  asked  Hill  why  he  did  n6t  stbp  it;  some  ladies  were 
with  witless  in  the  piazza^  and  the  nois^  and  cursing  dis- 
tarbed  him  and  the  ladies.     - 

Here  the  State  dosed;  Defend^  introduced*  the  foilow-- 
i&g  testimony/ 

J.  K  RoMimr  testified  that  ho  lives  in  the  Shackleford 
lot,4djoining  defendant's  lot';  witness  is  a  tailor,  and  Works 
Ibr  defendant,  who  is  also  a  tai iop,  and  witness  is  at  defendant's 
kodse  oonslaatly  evefy-day.    . 

Defendant's'iiegvo  femily  was  an*  old  woman  and- her  three 
dsi^hters,  she  and  en^  daughter  beiAg  seamstresses^  who  sew 
for  chfendaiit.  There  4iev^  was  i«ny  noise  at'defendatat'# 
while  the  witness  was  about..  Witness  is  a  little  deaf,  bui 
lias  nevelr  heard  his*  family  ooOiplaih.  There*  was  a  gocSA 
deal  of  running  over  the  st^  from  the  bac^  yard  both  night 
and  day*      *    ••   .  ' 

F.  PoLACHEs:  testified  that  he*  had  been  engaged  asr  clerk 
in  the  stoi^  Immediately  binder  the  rooms  occupied  by  de- 
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fi^daat.  up-staixB,  and  sl^pa  ia  tb&ator^  everynight,..  .He 
never  knew  any  distnrbaape  there.^ 

Wii^Y  l^nABWtsju  testified  tbitlue  derked  fi>r.  defendant 
&Otm  1st.  Januai7  till  t)ie  latter  .»part  cdP  ilaroh^jand  some- 
timea  played  the  fiddle  up-^tairs,  And  aoixietiai«B  dowja  i^  the 
storeroom/but  there  was  n^^  other  poise  or  disturbanoe  theie 
while  he  fitay^  (here. 

D«  Newman  testified  that  he  (jerked*  inithe  storeiaimedi- 
ately  under  defQn4ant'8.rQoms  £rom4iie  middle  of  JiprH  up  to 
the  trial,  apd.steyed  thare'nigbt  md  day.  « Micha^  SnlUvan, 
who  llyed  with  deiend^t^.i^rae  there  one  ijiight  drunk,  and 
m^e  ooiisiderble.  fasa^  but  with  that  «xoep(iott.  there  had 
been  no.  noise  there  to  di^urbany  one.  .  .* 
,  W^.  ^ipX'testified  that-  hci  bad  stayed  in  the  stcwe  immer 
diately  nnder  defendant's  BOOat  daily,,  and  ekptt^e  at  jiight 
ooostantly  firom  the  Ist  Febroaiy'  until  the  M^  April,  and 
di^B^  that  time  there  was  oo  boiafe  there.to  disturb  any  one; 
tbore'.wfls  .eonsideraUe  passing  Oryer  the  steps  to  the  badL 
yard,  and  bode  at  a  wedding  they  had*  fiddling  aad  daDciag, 
as- was  visual:  on  such  oaoiiaioD6» . 

.  Hekby  MoRaAN  testified  that  he  had  for  sev^al  yean  oo* 
oupied  .the.  faout  room  up-stitif9  of-  defen^lAnt's  boose  fis  im^ 
office  and  sleeping .  room,  and  was  sqjpiAi^ated  from  the  roeiB 
oooupiad  by  defi»ndanl;'s  niagroes  by  a  thin  partition  ^ly ;  the 
room  in  the 'West  end  is  d^endant's  kitchen,  and  the  nagroeB 

. '  'VV^tness  was  opnfined  to  his.  room  by  sickness  >  fi:^(Mn  abont 
the  .^first  of  January  till  about  the  firet  of  May,  and  was 
sometii^es  extremely  nervous,  and  noise  would  ha^e  distarbed 
l»m  oartainly ;  he  wasinot  distarbed ;  thare  w^  a  wedding 
there  Ode  nighty  and  fiddling  and  dancing  as  usual  on  8«oh 
eoeflfirioBS ;  there  was  fbequeot  passing  ov«r  ihe  stair«ii^  ii^ 
the  bade  yard,  and  this,  had  disturbed  him  whw  he  was  aiok, 
tii^re  bejiig'Only  :a  wall  between  his  room  itnA-  this  stairway ; 
It  is/under  w]tnQls''^ntrol ;  delendaot  anly  haa  n  right  te 
pass  over  it  to  get  to  his  rooms  in  the  rear  ^  witness  had  (tot 
slept  in  his.  office  sifioe '2d  May  lait  • 
Daring  the  tarud,  defendant  aqi^ht  to  {trovethai  ihe  faouae 
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of  HUli  the  wilneBS^  was  a  diiBeirder]^  os^,  \Hk%  tbe  GkMurt  re- 
fused to  allow-  it.  .  .The  Judge  was  requested  to  charge  .the 
Iwty  that ''  in  order  to  ooaviet  in  tUi^caae^  the  peiso^  charged 
most  keep  and  .maintain  a  :COinmoii  disorderly  and  ill-gov* 
erned  boqiBe ;  that  ^  keep  aod.  maintain  ^  maaoa  h]^  was  in  the 
habit  of  doing  it  daily,  weekly,  and  moAthly  f'  that  it  mnet 
be  a  comnviii  thing,  and  td  the  common  disturbance  of  the 
neighborhood  ;^^  that  is,  that  it  disturbed  everybody;^  and 
that  unleas  ^every  allegation  in  the  bill  was  eostainod  ^by  ^vv* 
deooe,  the  jnry  must  acquit,     .    .  •' 

The  Court  did  not  charge  as  request^  but  charged  the 
jnrj  that  if  ib&y  belie\^  -the  house  had  been  kept  in  a  .dis- 
orderly manner,  they  tmist  Aad  the  defiandant  guilty ;  giving 
DO  ez^anation  of  v/hsi,  ^^dielorderly'^  in  the  statute  meant. 
•  The  jury  found  the-  defendant  guilty,  ^nd  the  sentenpe 
was,  dot  defendant  pay  a  fine  \of  one*  hundred  doUara  and 
the  costs  ;^  or,  inde&ult  :q£  payiherit,  be  imprisoned  for  six 
months  in  jail. 

Do&ndattt  sued  ont  cetiiorari  ogx  the  points  indioated^  here- 
tofore, and  dpon  the*  ground  that  the  verdict  was  contrary  to 
law,  ftecharge  of  the  Coiirt,  and  the  evidence* 

Upov  the  hearing,  Jadg)^  Vabon  refused  a,  new  trial,  and 
this  lefosal  is  assigned' ad  error.  . 

H.  MoaoAK,  for  plaintiff  in  -error. 

D.'  H.  Pope,  Solicitor  General,  for  the  State. 

♦    % 

,&A1IBIS^  J.  .» 

1.  A  Dew  trial  shoitld  have  been  awarded  by  the  Sajperior 
Court.  Carefully  anitlyaing  the  testimony  to -ascertain  its 
Pfobative  foroe,  we  think  that  it  is  very  far  from  establishing 
the  fiKst  alleged,  that  defendant  *i  did  keep  an4  maintain  .a 
ooBMnon  illrgoverped  and  disorderly  Jbouse,  to  the  encourage- 
ment of  idlen^,  gaming,  dnnking,  qt  other  misbehavior,  or 
to  the  oofnmon  disturbance  of  the  neighborhood  or  orderly 
citisens."  There  is  not  a  particle  of  testimony  which  classes 
the  house  of  defendant,  as  an  ittn,-u  gaming  house,  or  drink- 
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ing  sakon,  or  ten-pin  nll&f,  or  as  a  botuse  or  phuse  where  the 
idle  or  -dieeipi^ted;  or  riptoua  and  lawlites  collect  or  feequent; ; 
nor  does  it  appear  to-be  a  place  or  house  kept  for  any  purpose 
injurious  to  healtii  or  Inorals.  A  part  of  the*  houae  was  -oe* 
Mpied  by  defendant  with  hia  tailorii^  business  (her  being  a 
tailor  by  occupation),  a  room  or  two  b^  negro  women,  flOme 
of  whom  were  employe^  by  *  hiiki  as.  seamstreeies,  another 
rtxmi  up-stairer  was  occupied  as  a  law  offios/and,  sleeping  room 
by 'Hehry.  Morgan,  Es^.,  and  undernfath  the  rooms  ^of  de^ 
fendaht  waB  a  store  room  where  business  was  n^larly  trans- 
act^. These.ftcts  ooilisidered  moke  the  charge  of  keeping  a 
common  rll^venied  and  disorderly  house  difficult  to  prove. 
It  certainly  in  this  case  could  be  maintained  only  by  dear 
proof  of  the  miraing  and  swearing,  and  loud  and- frequent 
noise,  to  have  been  in  the.  rooms  of  defendasnt'  under  his 
control ;  and  then  that  they  were  common  and  usual,  and  were 
to  the'  commofi  or  generial  disturbance  of  the  neighborhood 
or  orderly  citizens. 

Does  the  testimony  establish  either  the  one  or  the  .other  ? 
Can  th4  cursing  and  swearing  and  noise  on  twQ,ihree,  or  finir 
bccasions  complete  and  All  the  rilea  of  the  law  as  expressed 
by  the  word  eommon  t  What  ndls^s  are  proven  speeifically 
but  the  fiddling  of  a  cleik  several  times  in  the  roonis  of  de- 
fendant, and  that  of  negroes  going  over  the  stairway^  which 
was  under  the  control  of  Mr.  Morgan,  not  of  defendant? 
And  this  is  the  substance  of  the  testimony  upoii  which  de- 
fendant wa9  convicted. 

2.  We  apprehend  that  the  Legislature  in  enactii^;  tliis 
clause  of  the  Code  for  the  preservation  of  order  and  tran- 
quility, designed  to  act  up6n  criminally— only  such  hoiKses 
wherein  loud  hoi^,  cursing,  swearing,  &c., 'were* ordinary 
and  usual,  or  eommon  occurrences ;  not  casual  and  at  long  In- 
tervaTs,  but  were  th6  general,  customai^,  common  habits  (if  we 
use  such  an  expression  for  illustration)  of  the  house.  These 
characteristics  si^m  to  ud  essential  to  'fix  upta  a  disorderly 
house  the-  name  of  oommdn.  ' 

So,  too,  the  noij9e  or  disorder-  must-  oCOt  disturb  one  person 
only  in  a  thick  or  populoiDs  neighborhood ;  it  must  disturb  it 
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gineratty,  or  it  cannpt  he  said  of  it  io  have  been  to  the  6(m^ 
mon  disturbanoe  of  the  neighborhood  or  orderly  citi;^en8. 
The  testimony  here  shows  but  one  person  living  in  the  im- 
Bwdkie  iieighborhood'  to  have  been  distarbed,  whilst  several 
witnesses  occnpying  the  same  house  wii^b  defendant,  and 
odiers  an  adjacent  house,  being  there  the'  whole  time  deny 
that  there  was  at  .any  time  in  defendant's  house  suoh  noise 
and  i^isoKder  as  waa  charged.  i 

3.  The  finding  of  die  jury  in  the  Coanty-Cotirt,  we  pre- 
sume most  h^ve  been  the  result  bf  a  miscpnoeption  ^f  the 
kind  of  honse  the  Legislature  meant  to  regulate,  as  also  of 
the  ttmduni  and  kind  of  testimony  necessary  to  oonstituta  the 
offence.  It  may -be  that  the  jury  did  not  give  due  weight  to 
the  testimony  on  the  pa'rt  of  defendant,  from  the  impressiohi 
probably,  that  it  was  altogether  n^&tive  in  its  ebaractev.  It 
tppeaiB  to  QB  to  be  distinctly  affirmative  of  the  facts  testified 
to,  of  the  rooms  of  defendant  being  quiet  and  orderly  dqring 
the  time  spoken  x)f/  and  t^us  becomes  important  proof  to 
rebat  the  idea  of  usual,  general,  oemmon  disorder  in  tiiem. 

Let  the  judgment  be  reversed.  .       *         ^ 
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James  S.  Odom,  plaintiff  in  error,  vs.  Harriot  ODOM,'de- 

feudani  in  err6r. 


L  The«4«olmtpc>iis  «£  th#  wife,  irken  ia*  tba-«ci  of  iMring  h«r  h«ib«iid*€ 

^  house  and  taking  certain  articles  of  househetd  fumiltare  ifith  her,  oi^de 
in  the  presenpe.qf  his  twq  sons  and  others,  <are  admissible  in  eridence 
'  fov  the  purpose  of  showing  and  explaining  her  motives  and  condnqt  at 
the  time,  although  her  husband* was  not  present.  '       « 

2.  Oiv  the  trial  of  a  Ubel  for  divorce,  the  aate-auplial  ag«0emal  betWMB 
,the  parties  is 'admisaible  in  ^d^nce,  for  the,parpo0e<of  showing  the 
soarce.  from  whence  the  property  was  derived,  as  provided  in  tl^e  Gpde. 

8.  Where  the  defendant,  shortly  before  th^.  separation  between  him  and 
hiti  iHfb;  had  transferred -his  property  by -deeds  of  t^onveyance  to  his 
chfldr<|a  by  a  former  BHurriage :   JETeld,  that  the  deeds.were  adatasible 

.  in  evidence,  ibr  th^. purpose  of  showing,  in  connection  wi(^  other  e^- 
denee,  that  the  transfers  of  the  property  were  made  with  a  fninduleat 
intent. 

4J  Legal  cm'elt^,  whioli  will  aiiUi«rise  a.  di^oece  under  the  Code,  Bflry  be 
defined  to^be  snchrcondnct  qn  the  pari  of  the  husband «a  will  endanger 
the  Jife,  limb,  or  health  of  the  wife,  or  create  aTeasopable  apprehension 
of  bodily  hart,  so  as  to  render  cohabitation  unsafe. 

6.  Oondonation  18  a  con({iti'onaI  fbrgiveness  of  all  antecedent  guilt  After 
a  i^oncilistitfD,  'fresk  aets  'of  cmelty  will  revive  acts  of  cruelty  and 

•  also  of  adultery.  Condonation  h  aoi  so  readi^  preeupied  agaiaat.  the 
wife,  as  the  husband.  Knowledge  of  the  guilt  of  tlie  husband,  and 
forgiveofSsB  by  the  wife,  are  not  legally  to  be  presumed,  but  musl  be 
clearly  and  distinctly  proved,  in  ordier  to  bar  her  action. 

6.  Alimony  is  an  allowance  ont  of  the  husband's  estate,  made  for  the 
support  of  the  wife  when  living  separately  firom  him.  When  the  ver- 
dict of  the  jury  was  in  favor  of  a  divorce,  a  vmculQ  matrinonu  be- 
tween the  parties,  and  they  farther  found  fat  the  plaintiff  the  sum  of 
$12000.00 :  Edd,  that  the  legal  effect  of  tlie  verdict,  under  the  Code, 
is  to  vest  that  sum  in  her  as  permanent  alimony  for  her  support  and 
maintenance  during  her  life  only,  according  to  her  sank  'and  condition 
in  life. 

Divorce.  Alimony.  Sayings  of  wife.  Tf  ied  "brfore  Judge 
Cole.     ATaoon  Superior  Court,  ^arch  Term,  1867. 

Harriet  CaWwell,  widow,  married  James  S.  Odom,  widower, 
26th  January,  1860.  They  quarreled,  and  finally  separated 
4tb  October,  1865^  and  she  sued  for  a  divorce,  a  vinculd  mat- 
rinumii, 

•  The  libel  charged  that  he  had  treated  her  cruelly,  by  fail- 
ing to'  furnish  her  proper  clothing  and  the  necessaries  of  life, 
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by  threateniilg  to  trhip  and  «boot  her^  and  by  Tiolently  as- 
saulting and  beating  her,  first  on  the  8th  Fehraarj^  1866, 
and  again  (aftef  «fae  had-lteft  bixn  and  Turned,)  &a  the^  lltb 
Augosty  1865 ;  and  further^  that,  te  bad  been  guilty  of 
adnltery  with  bis  slaTerHeftter. 

The  scbedale  of  property  filed  footed  vtp  $89^^66X)0,  wbksh 
was  made  np  of  a  plaritatiop^  806  fiidm^  ia  Macon  cowty, 
estiniated  at  $6,666.00  ;  fif|y  bale^  of'  ginned  ootton,  eBtima«- 
ted  at  $7^600.00;  thirty^six  bales' of  ootfton  «ngiBned}e8ti-> 
mated  at  $4,800.00;  growing  crop  eatimated  jat  $9;000.00, 
stock,  ftumitcire,  elo. .     •     '  :         • 

A  note  to  the  acfaednle  set  &rCb  that  by  tBe  marriage  h^ 
got  with  her  $6,000.00  in  oash,  nine  slaves^  and  the.  use  of 
thirty-eight  or  nine  slaves  in  whidr  sh&  had  n  lift  eetat^e,  that 
8he  had*  nothing  bat  a  note  on  "him  for  $^,000.00,  which  she 
was  not  certain  of  oo^lecting,  iind'  that  she. believed  -he  had 
moa^  d«e  to  him  <^  whioh  she  oonld  gi^e  no  speeifio  state-? 
ment 

Defendant  plead  not  guilty,  condonation,  and  that  if  he 
had  treated  her  cruelly  her  bad  conduct  provc^ed  him  to  it, 
and  that  she  was  guilty  of  like  cruelty. 

She  filed  a  bill'  restraining  him  from  disposing  of  his  prop- 
9srty  pendenie  Ute^  and  at  the  appearanoe  t^rm  prooared  an. 
order  for  t^nporaiy  elimdi\y  of  fifty  dollars « per  month^  and 
for  fees  for  her  solicitors,  for  'tile  'present  of  three  hundred 
dollars.  *     ■     :  '    ' 

The  first  verdict  was  obtained  during  the  first  w«^  of  the 
Court,  and  during  the  second  week  the  case  ^tood^for  final 
trial.  • 

The  Solicitors  for  libelant  tead  in  evidenoe  the  marriage 
license  and  certificate;  dated  26th  January,.  1860.       • 

They  then  read  the  answeihB  of  O.  AiiiCE  Haugabook  to. 
interrogatories.  She  testified  that  she. was  daughter  of  libcl- 
Mit ;  that  she,  Zebulon  Odom  and  Bunyan  Odom  were  pres- 
ent on  tlie  4th  October,  186&y  when  Ubdant  1^  defendaot'a 
house,  but  defendant  was  not  present.  Libelant  then  said  to 
the  boys  that  their  father  had.  treated  her  so  badly  that  she 
ooold  not  stay  with  him  any  longer/ that  he  had  pushed  her 
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out  of  the  dooTy  and  otdeted  ber  off  ihe  place,  mA  ioek  the 
keys  from  iier.  *  '    . 

\DefendaflLt'9  solicitoifi  objected  to  tlieoe  sayings  of  libdant, 
but  they  W6fe  «beld  to  be  oompetent  testimony,    . 

She  fai*tKer  testified  that  libelant. and  defendant r lived  to- 
gether anhfippily,  that  it  was.d^ndant's  faalt;  that  he  spoke 
roughly  to  libelant,  tho&gh  his  words  witness  did  not  recol- 
lect; that. she  saw  prints  of  fingers  on  libeknfs  arms  for 
two  weeks ;  that  defendant  Wdald  not  allow  libelant  to  carry 
tfa£  keys  and  ^give  out  meals ;  would  not  allow  meat  or  floor 
for  sapper  or  breakfast,  had  verj^  toarse  &re,  andseldom  had 
flour  (  that  he  gave  piaintSff  fear  ^ioo  dresses^  about  twelve 
y^rds  pf  bleabhed  homespun,  a  part  of  a  'boU .  pf  Maotm 
homespun^  one  faandken^^  three  or  fyav  paiiTs  of  ^shoes 
and  one  Quaker  boiUieiy  that  witness  knew  of  sinos  the  idar- 
riage ;  that  she  nearer  knew  libelant  to  have  a  difficulty  with 
any  one  but*  defendant ;  .that  defendant  ono9  chaiged  libeknt 
with  sending  a  little  negro  into  .the  field  to  watch  him»  and 
abused  her  for  it.        ' 

Upon  cross^zaminatioh,  she  stated  ffisk  she  was  ninete^ 
years,  old,  not'  very  friendly  with  defendanli,  but  would  opt 
do  him  injustice ;  that  .she  wiis  impartial  ahd  competent  to 
jod^  and  thought  defeodiBmt  was  blameable ;  that  when  her 
mother  left '  sh^  -took  off  fiVe  ysbltir^  two  bedsteads,  two 
feather-beds,  two  mattresses  and  pillows,  "some  bed  coverii^, 
though  not  much,  one  was&rstand,  one  wardrobe  whidi  was 
her  own,  one  table,  one  looking-glass  and  some  dishes ;  that 
due  of.  tt{Bsbeds  and  furniture  belonged  to  the  Cbldwell  chil* 
dren.  Defendant,  was  not  present ;  do  not  know  whether  he 
gfive  ips  consent  That  die  had  made  an  affidavit  h^^tofore, 
but  testified  "Without  having  her  memory  refreshed,  and  with 
jao  one  jftresent  besides  the  commissioners. 

{Fhey  next  read  the  iaterrogatdties  of  Josephine  A.  Haxj- 
OABOOE,  who  said,  sh^  -was  s^dom  about  the  house  and  not 
long  at  a  time ; .  so  ftr  ai^  sh^  knew^  libelant  did  her  duty  as  a 
wifei  and  she  knew  •  nothing  -of  cruelty  by  defendant,  ezo^ 
that  she  had  seen  bruises,  like  tK^  print  of  fingers,  oa  libel- 
ant's arm ;  she  had  never  seen  but  two  dftlioo  dressea  giv«i 
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libelant  hj  defendaDt  since  the  marriage^  and  stated  about  the 
same  as  her  sister  as  to  what  her  mother  took  away  when  she 
left  Odom's.  She  said  she  was  not  present  when  her  mother 
left,  bat  was  just  before  she  left,  and  heard  her  mother  tell 
Zebolon  and  Bunyan  Odom  that  she  had  tried  to  live  with 
their  father  and  could  not  do  it. 

Thb  remark  of  libelant  was  objected  to,  and  the  objection 
was  overruled. 

Upon  cross  examination,  she  stated  that  she  was  twenty- 
three  years  old,  not  unfriendly  to  defendant,  did  not  know 
who  was  to  blame ;  did  not  know  to  whom  the  things  taken 
away  belonged,  only  they  were  in  defendant's  possession; 
never  heard  libelant  use  any  insulting  language  to  defendant ; 
defendant  was  not  present  when  libelant  left ;  libelant  gave 
witness  one  dress  just  aft^r  the  marriage,  which  she  bought 
before,  and  witness'  husband  gave  libelant  one  brilliants 
dress. 

Mary  T.  Spivey  (for  libelant,)  testified  by  interrogatories 
that  she  was  present  when  Mrs.  Odom  left  in  October  last; 
that  she  took  away  various  articles,  (enumerating  them  sub- 
stantially as  aforesaid,)  and  that  Bunyan  Odom  said  to  libel- 
uit,  "Father  said  you  must  not  take  those  cane-bottomed 
chairs,  they  are  the  parlor  chairs." 

This  saying  was  allowed  over  the  objection  of  defendant's 
attorneys. 

She  testified  that  she  was  at  Odom's  a  great  deal,  knew 
that  Odom  and  wife  did  not  live  pleasantly  together,  but  did 
not  think  Mrs.  Odom  was  blameable ;  that  she  never  heard 
her  speak  unkindly  to  Odom  or  the  children,  but  did  her 
duty  as  a  wife,  treating  Odom  with  kindness  and  afiection ; 
never  heard  her  speak  unkindly  to  him  or  even  to  the  ser- 
vants. She  said  she  had  known  Mrs.  Odom  to  go  from  one 
house  to  another  to  speak  to  defendant,  and  he  would  get  up 
and  go  away  and  would  not  answer  her  or  allow  her  to  speak 
to  him ;  never  heard  Odom  abuse  his  wife,  but  he  would  not 
let  her  carry  the  keys,  nor  give  out  any  provisions,  nor  have 
anything  to  do  with  the  cooking ;  he  never  had  any  meat  for 
supper  or  breakfast  nor  any  flour  while  witness  stayed  there, 
19 
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unless  when  thej  had  company^  then  they  had  good  meals. 
Mcs.  Odom  had  very  few  clothes ;  witness  knew  that  she  had 
but  one  under-body  first  of  1866 — had  seen  her  pull  it  off 
Saturday  night  and  have  it  washed  and  dried  to  wear  Sun- 
day. Odom  never  gave  his  wife  a  Sunday-bonnet  since  they 
married. 

Cross-examined^  she  said  that  she  was  fourteen  years  old  in 
March,  1866 ;  was  libelant's  grand-daughter ;  not  very 
friendly  with  Odom,  but  would  not  do  him  injustice ;  that 
she  might  not  be  a  competjent  judge,  but  thought  Odom  was 
blameable ;  that  she  did  not  know  to  whom  the  things  Mrs. 
Odom  took  away  belonged,  nor  whether  she  took  them  with 
Odom's  consent ;  Odom  was  not  present  when  his  wife  left ; 
that  she  had  never  made  anyafiSdavit  in  this  case;  no  one 
but  the  commissioners  were  present  while  she  answered,  and 
that  she  had  consulted  with  no  one  about  her  answers  to  the 
interrogatories. 

Akna  V.  Spivey,  whose  interrogatories  had  been  taken 
by  libelant,  swore  that  she  was  present  when  Mrs.  Odom 
left,  and  that  Zebulon  and  Bunyan  Odom  were  present;  that 
libelant  told  the  boys  that  she  was  going  to  leave  there,  that 
she  had  tried  to  live  there  but  could  not  stand  the  treatment, 
and  she  was  going  to  take  something,  and  told  2iebulon  to 
make  a  memorandum  of  what  she  took,  which  he  did. 

This  remark  was  objected  to  by  defendant's  solicitors,  jbut 
the  objection  was  overruled  by  the  Court. 

She  enumerated  the  articles  taken  away  in  substance  as  did 
the  other  witnesses. 

She  swore  that  she  was  not  about  there  much,  but  thought 
Odom  and  his  wife  did  not  live  together  happily,  don't  know 
why,  but  thought  Odom  was  to  blame ;  had  seen  Mrs.  Odom 
speak  to  him  and  he  would  not  answer  her ;  had  seen  him 
help  all  the  plates  at  table  and  not  wait  on  his  wife;  he 
would  not  allow  her  the  rights  and  privileges  of  a  wife; 
would  not  allow  her  to  carry  the  keys  to  the  meat-house  or 
store-room ;  had  seen  Odom  with  the  keys  go  to  get  out  din- 
ner ;  in  early  part  of  1866  she  saw  bruises  on  Mrs.  Odom's 
arm  that  looked  like  fresh  prints  of  fingers — ^those  bruises 
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Bttid  on  her  a  month  or  more.  Defendant  never  bought  his 
wife  clothing  suitable  to  her  station  in  life ;  he  never  pur- 
chased but  four  calico  dresses  and  one  handkerchief  for  her 
that  fritness  knew. 

Cross-examined^  she  said  she  was  thirty-two  years  old, 
daughter  of  libelant ;  would  not  wrong  defendant  by  word  or 
deed,  but  owing  to  existing  circumstances  does  not  feel  very 
kindly  towards  him ;  she  thought  all  the  things  taken  away 
by  Mrs.  Odom  were  purchased  by  Odom  at  Caldwell's  sale, 
except  the  wardrobe — ^witness  and  her  sister  Mrs.  Davis  gave 
thati^  Mrs.  Odom.  Defendant  did  not  give  his  consent  to 
the  taking  off  anything.  She  thought  she  had  given  the 
matter  an  impartial  investigation,  and  thought  Odom  was  to 
blame ;  she  did  not  think  Mrs.  O^om  was  to  blame  at  all  ; 
never  heard  her  use  any  opprobrious  or  insulting  language  to 
Odom.  All  she  recollected  of  what  Odom  gave  Mrs.  Odom 
was  one  calico  dress,  one  pair  of  shoes,  one  or  two  handker- 
chiefi,  and  a  pair  of  gloves.  Mrs.  Odom  gave  witness  two 
yards  of  calico  to  make  her  babe  a  dress,  and  that  is  all  wit- 
ness recollects  of  her  giving  to  witness.  She  stated  that  she 
had  never  made  an  affidavit  in  the  case,  had  consulted  with 
no  one  as  to  her  answers,  and  that  none  but  the  commission- 
era  were  present  when  she  answered. 

Sarah  K.  Knight's  interrogatories  were  next  read.  She 
testified  that  she  had  known  Mrs.  Odom  twenty-five  years, 
perhaps  longer,  and  lives  about  three-quarters  of  a  mile  from 
her.  Mrs.  Odom  sent  for  witness  to  go  to  her  house  (either 
before  or  since  the  separation  in  February,  1865,  she  did  not 
recollect  which).  Odom  was  there ;  if  he  and  his  wife  had 
any  conversation  then,  witness  does  not  recollect  it ;  does  not 
recollect  tbat  Mrs.  Odom  said  anything  in  Odom's  presence 
or  hearing  in  reference  to  his  improper  treatment ;  she  then 
showed  witness  a  bruise  on  her  arm,  but  witness  does  not 
reoollect  whether  Odom  was  present. 

Cross-examined,  she  said  that  she  lived  three-quarters  of  a 
mile  firom  Odom's,  in  Macon  county,  and  had  lived  there  for 
many  years  past :  that  she  could  not  speak  with  certainty  as 
to  Mrs.  Odom's  character  for  amiability,  gentleness,  meek- 
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nes8,  ftubmissiveness,  etc.,  that  she  knew  nothing  of  Mrs. 
Odom  being  suspicious  or  jealous  in  her  nature,  but  did 
know  that  Mrs.  Odom  bore  the  character  of  a  kind-hearted, 
charitable  and  clever  lady  in  the  neighborhood.  During 
witness'  acquaintance  with  Mrs.  Odom,  never  heard  of  her 
being  concerned  in  any  improper  conduct  before  her  niarriage 
with  Odom.  Witness  is  not  much  of  a  surgeon  or  much  in 
the  habit  of  examining  wounds ;  did  not  know  what  caused 
the  wounds  on  Mrs.  Odom ;  was  not  unfriendly  to  defendant 
as  a  neighbor,  and  knew  nothing  more  in  his  favor. 

The  interrogatories  of  Adeline  Odom,  a  person  of  color, 
were  offered  in  evidence,  and  objected  to,  on  the  ground  stated 
in  the  motion  for  new  trial.  The  Court  overruled  the  objec- 
tion, and  the  interrogatories  were  read  as  follows :  That  she 
knew  the  parties ;  they  did  not  live  happily  together ;  that 
some  time  last  year  (1865,)  Mrs.  Odom  went  to  Macon  after 
Louisa,  a  house-girl,  and  when  she  came  back  she  sent  a  lit- 
tle girl  to  Odom  for  the  key^,  and  he  would  not  send  them  to 
her.  Odom  came  to  the  house ;  Mrs.  Odom  asked  him  for 
the  keys  to  get  a  broom.  Odom  said,  you  shall  not  have  the 
keys  any  more,  "you  old  devil."  Mrs.  Odom  then  went  out 
to  the  little  house,  out  in  the  yard,  to  get  a  broom ;  Odom 
went  ahead  of  her,  picked  up  an  old  axe,  and  said,  "You  in- 
fernal old  devil,  I'll  have  the  Yankees  to  drag  yon  out  of 
my  yard  directly."  Mrs.  Odom  went  back  to  the  house ;  she 
saw  Odom  push  Mrs.  Odom  about  several  times  in  the  house; 
if  Odom  was  sitting  at  the  table  eating,  and  Mrs.  Odom 
would  come  and  sit  down,  Odom  would  get  up  and  leave. 
Witness  had  frequently  heard  them  quarreling  at  night,  but 
don't  know  what  either  said ;  never  heard  Mrs.  Odom  use 
any  bad  words  to  Odom ;  it  was  last  year,  about  July  or  Au- 
gust, that  Odom  carried  the  keys,  or  when  he  did  not,  his 
children  did.  Odom.  said  Mrs.  Odom  should  not  carry  the 
keys  any  more,  witnegia  don't  know  why ;  none  of  the  cloth 
bought  was  put  under  Mts.  Odom's  control,  it  was  locked  up 
and  she  was  not  allowed  ai^y  of  it ;  he  had  plenty  of  wheat 
and  flour,  but  did  not  allow  his  wife  to  use  it. 

Witness  was  the  washerwoman,  and  was  called  into  the 
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house  one  morniog  last  year  (1866),  to  get  the  cloflies  to 
wash,  and  Mrs.  Odom's  clothes  were  all  wet  with  chamber- 
Ije  and  besmeared  with  the  dirt  of  a  little  child — ^this  was 
on  her  gown,  night-cap  and  under-clothes — don't  know  when 
it  was,  but  it  was  a  cold,  frosty  morning.  Mrs.  Odom  is  a 
good  woman ;  witness  was  raised  with  her. 

Cross-examined,  she  said :  I  am  black,  live  with  Mrs. 
Odom,  have  lived  with  her  for  some  time  past.  No  one  ever 
talked  vrith  me  about  my  testimony  in  this  case*  I  gave  my 
affidavit  before  in  this  case ;  they  called  on  me  to  do  it.  I 
then  said  about  the  same  things  I  have  now  said — I  think  it 
was  Mr.  Snead  and  a  tall  man  with  him  who  called  on  me 
for  the  affidavit — I  have  not  heard  it  read,  nor  has  any  one 
talked  with  me  about  it  since.  I  then  said  about  the  same 
thing  as  now ;  and  about  flour  and  cloth  she  refers  to  her 
answers  to  direct  interrogatories ;  no  one  told  me  to  say  any- 
thing about  flour  or  cloth  since.  I  can't  read  or  write ;  to 
tell  the  truth  is  what  I  understand  I  am  now  to  do.  I  never 
heard  Mrs.  Odom  quarrel  with  or  abuse  Odom ;  don't  know 
her  age,  but  thinks  she  is  sixty  or  seventy  ;  no  one  present 
but  the  commissioners. 

Boes  Haugabook  (colored,)  was  objected  to,  as  in  the  last 
case,  but  the  objection  having  been  overruled,  she.  testified  by 
interrogatories  that  she  knew  the  parties,  and  that  they  did 
not  live  happy  or  agreeable  after  they  moved  from  Dawson ; 
not  able  to  tell  why ;  witness  has  seen  Odom  maltreat  his 
wife — saw  him  push  her  one  time — don't  know  what  he  said. 
Witness  went  into  Mrs.  Odom's  room  early  one  morning  last 
£dl,  1865,  she  was  sitting  on  the  chair  crying,  her  cap  and 
gown  were  all  wet  with  urine ;  the  night*glass  was  setting  in 
the  floor  empty ;  witness  helped  her  to  strip.  Witness  said 
Odom  pushed  Mrs.  Odom  out  of  doors  once ;  heard  them 
quarrel,  but  don't  know  who  started  the  quarrel ;  don't  know 
what  they  said  in  their  quarrels,  as  she  always  left  when  she 
heard  them  quarrel ;  they  did  not  eat  together  as  man  and 
wife  for  several  months  before  they  parted ;  don't  know  why. 
This  was  last  year,  (1866).  Odom  carried  the  keys ;  don't 
know  why  Mrs.  Odom  did  not ;  Mrs.  Odom  did  not  have 
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oontrdl  of  any  of  the  cloth  bought  or  made  after  their  first 
falling  out ;  she  did  not  get  any  of  the  cloth  for  her  own 
use,  as  witness  knows  of.  Odom  had  plenty  of  flour  and 
meat  on  the  place :  before  he  got  mad,  he  let  his  wife  have 
plenty  of  it,  afterwards  he  did  not.  Witness  stated  that  she 
had  belonged  to  Mrs.  Odom  since  she  was  twelve  years  old. 

Cross-examined,  she  said :  I  am  black ;  live  at  John  Hau- 
gabook's;  no  one  has  talked  with  me  about  my  evidence; 
have  sworn  in  the  case  before ;  I  then  swore  about  what  I 
now  swear,  so  far  as  I  remember.  I  think  I  said  something 
about  the  cloth  and  flour  then,  if  I  did  not  it  was  because  I 
was  not  asked  about  it.  I  cannot  read  or  write ;  my  affidavit 
has  not  been  read  to  me,  nor  has  any  one  talked  with  me 
about  it  since  it  was  taken.  I  never  heard  Mrs.  Odom  abuse 
Odom  or  any  of  his  children  any  way.  I  did  tell  Jackson  I 
was  not  sworn  in  this  case,  and  I  told  him  Mr.  and  Mrs. 
Odom  did  not  eat  together ;  I  told  Jackson  that  I  said  this 
to  the  lawyer — I  told  him  so  because  he  told  me  if  I  swore 
against  Odom,  Odom  would  get  any  of  these  men  round 
here  to  shoot  me  for  ten  dollars.  I  thought  Jackson  came 
to  pick  me.     None  present  but  commissioners. 

James  Caldwell  testified  that,  one  morning  before  day, 
Mrs.  Odom  and  Odom  commenced  talking  in  bed ;  they  got 
up,  and  Odom  threw  a  bucket  of  water  on  her,  and  then 
emptied  a  chamber-pot  on  her,  then  threw  a  pitcher  of  water 
on  her,  and  caught  her  by  the  arms  and  threw  her  down,  and 
that  witness  aft;erwards  saw  bruises  on  her  arms. 

At  another  time,  when  ^Id  Becky  was  whipped,  Odom  and 
Zeb  were  standing  on  the  steps,  Mrs.  Odom  came  up,  and 
Odom  shoved  her  off  tibe  steps,  and  Zeb  said, ''  Pa,  I  wouldn't 
do  that.^' 

Upon  cross-examination,  he  swore :  I  am  fifteen  years  old, 
Mrs.  Odom's  son.  They  were  talking  in  bed ;  neither  talked 
as  if  angry ;  I  was  asleep  when  the  talking  commenced ;  it 
was  before  day,  and  somewhat  dark ;  they  had  gotten  up  be- 
fore any  water  was  poured  on  Mrs.  Odom.  She  got  the 
chamber-pot  from  under  the  bed,  and  held  it  to  keep  Odom 
from  pouring  water  on  her ;  said  if  he  poured  water  on  h& 
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she  would  throw  it  on  him.  This  was  before  the  first  sepa- 
ration in  Februaiy,  1865.  After  this  occurrence  she  left  him, 
but  came  back  again ;  don't  know  how  long  she  stayed  away. 
I  was  present  when  Odom  whipped  Becky,  but  don't  re- 
collect what  his  wife  said  when  she  came  up ;  she  was  talking. 
I  was  not  in  Montezumia  with  Berryman  Odom  the  day 
Becky  was  whipped.  When  she  went  up  on  the  steps  Odom 
pushed  her  off,  and  Zeb  said,  "  Father,  I  wouldn't  do  that." 
When  he  threw  her  down  on  the  floor  and  left  the  print  of 
his  fingers  on  her  arm,  it  was  the  same  morning  he  poured 
the  water,  etc.,  on  her. 

REBUTTAL. 

On  the  morning  when  the  water,  etc.,  was  poured  on  Mrs. 
Odom,  she  did  not  get  up  first. 

This  witness  being  recalled  at  defendant's  request,  swore 
that  he  did  not,  in  August,  1865,  in  the  old  house  at  Odom's 
place  tell  Berryman  and  DeKalb  Odom  that  his  mother 
threatened  to  slap  or  whip  him  because  he  told  her  she  was 
always  quarreling. 

IsHMAEL,  (colored,)  sworn  over  the  objection  of  defendant, 
testified  that  before  free  he  belonged  to  Mrs.  Odom,  and  aft)er 
she  and  Odom  married,  lived  with  them.  During  the  mar- 
riage (coverture)  he  saw  Odom  go  into  the  house  of  Milly,  a 
mulatto  woman,  and  ''have  to  do  with  her."  Witness  was  then 
secreted  under  the  bed,  and  after  Odom  got  through  and 
went  out,  he  returned  and  asked  Milly  if  anybody  was  in 
there,  and  she  told  him  that  witness  was  in  there,  and  he 
then  told  her  to  send  witness  to  him,  and  he  made  witness  go 
to  the  well  and  draw  water  for  him  to  wash.  It  was  corn- 
planting  time.  This  was  before  Mrs.  Odom  left  the  first 
time ;  never  told  her  about  it  till  afiier  she  left ;  never  told 
her  till  Christmas,  1866. 

Be)«  Bryan,  (colored,)  sworn  over  defendant's  objection, 
said  that  he  knew  Hester,  a  mulatto  woman,  and  that  she  had 
a  white  child;  don't  know  when  it  was  bom,  but  it  was 
while  she  lived  at  Odom's,  where  she  had  lived  six  or  seven 
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years  before.  Odom  directed  witness  to  send  this  woman  to 
him  one  night,  which  witness  did.  She  went  to  him,  and 
they  went  into  a  vacant  room  in  the  old  house  tog^er. 
There  were  some  peas  in  the  room.  Witness  saw  them  in 
the  room ;  Odom  was  in  his  shirtnsleeves ;  don't  know  what 
passed  between  them  in  the  room;  witness  saw  nothing; 
they  were  in  there  ten  or  fifteen  minutes,  long  enough  to  have 
done  anything  they  wanted ;  no  light  in  the  room.  She  was 
Odom's  slave  then,  and  had  to  obey  his  call. 

Odom  came  to  the  field  one  day,  and  told  witness  he 
wanted  Hester  to  go  and  dig  roots  for  him ;  they  w^it  off 
together  to  dig  roots — ^when  Hester  returned  to  the  field  she 
had  no  roots^— don't  know  what  he  wanted  with  roots,  no  one 
was  sick  that  witness  knew  of.  Hester  went  twice  with 
Odom  to  dig  roots. 

CB068-EXAMINED. 

AH  this  happened  before  the  first  separation.  The  old 
house  that  Hester  went  into  with  Odom  was  occupied ;  it  was 
about  thick  dusk  when  she  went  in.  Odom  frequently  came 
to  the  field  for  some  one  to  go  with  him  to  dig  roots,  some- 
times other  women  than  Hester  would  go,  and  sometimes 
boys  would  go ;  for  a  considerable  distance  Odom  and  Hester 
were  in  witness'  view  when  they  went  after  roote,  and  witness 
saw  nothing  amiss. 

Witness  frequently  heard  the  parties  quarreling.  Mrs. 
Odom  often  watched  Odom ;  followed  him  one  night  in  her 
nightrclothes  to  Beriyman's  house. 

m 

BEBUTTAL. 

I  live  with  Berryman  Odom ;  never  told  Mrs.  Odom  about 
these  things  till  aft;er  final  separation.  She  asked  me  about 
it. 

Adam  Odom,  (colored,)  sworn  over  defendant's  objecdon^ 
testified  that  he  knew  Hester,  she  lived  with  the  parties  at 
Dawson,  and  Odom  sent  her  to  his  place  in  Maoon  ooanty 
before  he  movied  up  here ;  she  had  a  mulatto  child ;  witnes 
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don't  know  when  it  was  borni  he  was  in  the  war  at  that  time ; 
don't  know  the  child's  age ;  don't  know  that  Odom  haci  any- 
thing to  do  with  Hester ;  knows  nothing  about  it ;  never  saw 
them  in  a  room  or  hou9e  together. 

Here  Adam  refused  to  answer  questions  propounded  to 
him,  and  was  committed  to  jail  for  contumacy. 

LomsA,  (colored,)  sworn  over  defendant's  objection,  said 
Bhe  lived  with  Mrs.  Odom  before  freedom ;  Odom  used  to 
oome  into  witness'  bed-room  and  try  to  have  intercourse  with 
her,  offered  her  one  time  two  dollars  to  feel  her  titties ;  on 
one  occasion,  at  Dawson,  to  avoid  Odom,  she  went  up  stairs 
and  carried  the  children  to  sleep  with  her  and  locked  the 
door;  she  heard  some  one  oome  up  in  the  night,  and  next 
morning  Odom  asked  her  why  she  did  nut  come  in  and  sleep 
in  bed  with  him ;  she  nailed  up  the  windows  of  her  house  to 
keep  Odom  out ;  he  made  these  offers  to  her  when  Mrs.  Odom 
was  from  home;  don't  know  age  of  Hester's  child;  once 
aw  bruises  pn  Mrs.  Odom's  arm. 

Odom  got  into  witness'  window  one  night,  and  tried  to 
throw  her  on  to  the  bed ;  she  told  him  if  he  did  she'd  halloo. 
She  blew  up  the  light  to  keep  him  off  of  her,  and  he  would 
blow  it  out. 

CROSS-EXAMINED. 

She  said  she  lived  in  Macon,  had  come  down  to  see  her 
folks  and  to  testify  in  this  case,  and  that  Odom  never  had 
connexion  with  her. 

Henky  Kaigler,  (colored,)  sworn  over  defendant's  objec- 
tion, said  he  saw  Odom  push  his  wife  twice  off  the  steps  and 
call  em  *^old  she-bitch,"  and  told  her  if  she  did  not  leave  the 
place  he  would  kill  her  and  old  Beck  too.  Mas  Zeb  say, 
^  Pa,  I  wouldn't  do  dat,  let  em  go  about  her  business."  It 
was  fodder-pulling  time,  year  before  last.  Knows  that  Hes- 
ter had  a  mulatto  child.  Berryman  was  there.  Knows  of 
no  one  claiming  anything  on  the  place  before  Mrs.  Odom 
left.    Made  twenty  bales  of  cotton  there  that  year,  1865. 
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CB06S-EXAMINED. 

Berryman  and  Zebulon  were  both  there  when  Odom 
pushed  Mrs.  Odom  off  the  steps* 

Albert  Odom,  (oolored,)  sworn  over  defendant's  Direction, 
testified  that  he  lived  with  Odom  two  years  before  freedom ; 
that  he  onoe  saw  him  shove  Mrs.  Odom  out  of  the  door  at 
Benyman^s  house  to  keep  her  from  talking  with  Benyman ; 
at  another  time,  when  witness  was  beating  peaches  in  1865, 
Mrs.  Odom  went  to  defendant  and  asked  for  the  k^s  to  get 
a  broom  from  a  small  house  in  the  yard.  Defendant  refosed 
to  give  them  to  her,  and  she  got  an  axe  and  threatened  to 
cut  the  wooden  hinges  of  the  door.  Odom  took  the  axe  from 
her  and  shook  it  over  her  and  threatened  to  kill  her,  cursing 
her  for  an  old  she^levil  or  bitch,  and  said  he  would  make  the 
Yankees  haul  her  out  of  the  yard.  The  morning  Odom 
whipped  old  Becky,  he  shoved  his  wife  out  of  doors ;  Zeb 
was  there,  and  asked  him  not  to  do  that. 

BE-EXAJOKED. 

When  he  shoved  her  out  of  the  door  about  old  Becky, 
Berryman  and  Zebulon  were  there,  and«  Miss  Odom  and  her 
grand-mother  and  Mr.  Odom. 

Plaintiff  then  tendered  and  read  in  evidence  a  receipt  from 
Odom  to  Abner  Bumum,  administrator  of  John  J.  Hanga- 
book,  for  $362.50,  dated  6th  February,  1861,  in  full  payment 
and  satisfaction  of  all  Odom's  claim  in  Haugabook's  estate  in 
right  of  his  said  wife,  who  had  been  Haugabook's  wife. 

After  proving  by  the  Ordinary  that  search  had  been  made 
in  his  office  by  counsel,  that  inquiry  had  been  made  of  John 
Davis,  administrator  of  Burnum  for  the  originals  and  that 
they  could  not  be  found,  plaintiff  read  in  evidence  two  copy 
receipts,  by  one  of  wh|ch,  dated  14th  December,  1861,  de- 
fendant acknowledged  that  he  had  received  from  Burnum^ 
administrator  of  James  S.  Caldwell,  nine  n^roes  therein 
named,  valued  at  $6,282.00,  256  bushels  com  and  500  pounds 
fodder,  valued  at  $382.50,  being  defendant's  proportionate 
share  of  n^ro  property,  and  that  day  divided ;  and  by  the 
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Other  of  said  receipts^  dated  let  May^  1861^  defendant  ac- 
knowledged the  receipt  from  said  Bumum,  administrator  of 
eaid  Caldwell,  of  $6,168.30^  an  antenuptial  marriage  settle- 
ment between  Harriet  Caldwell,  James  S.  Odom  and  Ichabod 
Davisy  executed  26th  January,  1860,iehereby  the  life-estate 
of  said  Harriet,  in  and  to  forty-two  slaves,  under  the  wiTl  of 
her  &ther,  Geoige  Kaigler,  deceased,  was  conveyed  to  said 
Davis,  in  trust,  for  the  sole  and  separate  use  of  said  Harriet, 
fiee  from  and  in  no  event  to  be  subject  to  the  judgments^ 
debts,  oontracts  or  liabilities  of  or  against  said  James  8. 
Odom,  -wiiix  the  further  stipulation  that  if  said  Harriet  should 
thereafter  desire  to  make  any  advancements  of  any  of  said 
negroes  to  any  of  her  children,  that  she  should  be  allowed  to 
give  each  of  them  a  negro  apiece  as  they  came  of  age  or 
married  :  Protndedy  that  if  any  of  the  negroes  given  to  the 
children  died,  she  might  advance  another  in  lieu  thereof,  by 
and  with  the  consent  and  satisfaction  of  the  said  trustee. 

Defendant  olgected  to  said  receipts  and  to  said  marriage 
settlement  when  offered,  upon  the  grounds  stated  in  the  mo- 
tion for  new  trial,  and  the  objections  were  overruled. 

Jam£B  a.  SprvEY  testified  that  Odom  got  possession  of 
the  negroes  about  one  year  after  the  marriage  of  the  parties. 
Mrs.  Odom  gave  one  of  them  to  witness'  wife,  and  another  to 
another  of  her  children,  and  so  &r  as  he  knew  had  not  parted 
with  any  of  the  others.  Odom  had  possession  of  the  nine 
negroes  since  the  division  of  Caldwell's  estate — in  all,  there 
were  aboat  thirty-five  working  hafids.  After  deducting  all 
expenses,  the  negroes  were  worth  for  hire  in  greenbacks,  pay- 
able now,  ^,500.00  per  annum. 

Defendant  owned  prior  to  the  separatiouy  and  witness  sup- 
posed at  that  time,  (for  up  to  that  period  he  observed  no 
change  in  the  management  of  the  place,)  a  plantation  in  Ma- 
con county,  containing  eight  hundred  acres,  worth  fifteen 
dollars  per  acre ;  the  horses  and  mules  mentioned  ia  the 
schedule  he  thought  worth  in  October,  1865,  from  $150.00  to 
$175.00  per  head,  and  the  carriage  about  $350.00..  Witness 
knew  nothing  of  the  other  articles  mentioned  in  the  schedule, 
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as  he  had  little  to  do  with  Jim  Odom  since  he  Altered  the 
family. 

'Warrex  W.  Davis  testified  that  the  negroes  went  into 
Odom's  possession ;  that  he,  as  trustee  of  Mrs.  Odom,  held  a 
note  of  about  $3,000.00  on  Odom,  and  a  note  made  by  Mrs. 
OdSm  previous  to  her  marriage  for  about  $2,500.00  principal 
and  interest,  which  was  paid  by  Odom  in  Confederate  money, 
in  February,  1865,  which  money  was  then  seventy  for  one  in 
gold.  In  October,  1865,  Odom  had  at  home  about  eighty- 
five  bales  of  cotton ;  thinks  Odom  told  witness  he  had  twen- 
ty-five or  thirty  bales  more  at  Eufaula;  thinks  the  land 
worth  about  thirteen  dollars  per  acre  in  October,  1865,  and 
the  mules  and  horses  then  on  the  plantation  worth  $125.00 
per  head,  farming  utensils,  household  and  kitchen  furniture, 
worth  $700.00  or  $800.00,  carriage  and  buggies  worth 
$600.00,  ox-cart  $40.00.  The  $6,000.00  receipt  given  to 
Burnum  was  for  Mrs.  Odom's  distributive  share  in  Caldwell's 
estate.  Hester's  child  was  born  in  early  part  of  1865,  either 
just  before  or  just  after  the  separation.  Witness  distilled 
bout  forty  gallons  of  peach  brandy  for  Odom,  worth  $8.00 
per  gallon.  '.^''.  '^'>\^ 

CROSS-EXAMINED. 

• 

Owing  to  the  unsettled  state  of  the  country,  theland  is  not 
worth  now  over  five  dollars  per  acre ;  don't  think  any  land 
now  would  bring  five  dollars  per  acre.  In  fiiU  of  1865  saw 
Odom  sell  a  lot  of  damaged  cotton,  don't  know  how  much, 
at  eighteen  or  twenty  cents.  The  price  of  cotton  here  since 
that  time  has  fluctuated  from  forty-one  to  eighteen  cents— 
now  worth  about  eighteen  cents.  The  emancipation  of  the 
slaves  made  the  crops  poor  for  want  of  steady  and  efficient 
labor;  the  negroes  were  free  after  April,  1865,  and  Odom 
had  to  hire  them  to  make  the  crop  of  that  year,  and  this  in- 
creased the  expense  of  farming ;  thinks  the  net  profits  of  the 
negroes  while  slaves  about  $2,500.00  or  $3,500.00  per 
num.    Odom  has  five  or  six  children. 
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Odom  sold  about  two  wagoo  loads  of  cotton  in  October, 
1865.  The  note  witness  holds  as  trustee  for  Mrs.  Odom,  on 
Odom,  is  $3,084.00,  dated  27th  February,  1865. 

Adam  Odom,  (colored,)  brought  from  the  jail  and  inyro- 
daced,  testified  :  Odom  and  Hester  were  on  the  bed  together 
twice  up  here  in  Macon  county  and  once  in  Dawson ;  it  was 
at  oight,  in  the  n^ro-house  where  Hester  lived,  and  since  he 
married  Mrs.  Odom ;  the  time  at  Dawson,  was  before  witness 
went  to  the  war,  five  or  six  years  ago. 

CB06S-EXAMINED. 

The  first  time  up  here,  was  just  before  witness  went  to  the 
war;  and  the  last  time,  afler  he  returned  from  the  war.  Wit* 
oess  was  after  the  woman  himself,  and  when  Odom  came  in 
witness  hid  under  the  bed.  Odom  did  not,  but  Hester  did 
know,  that  witness  was  there. 

REBUTTAL. 

Never  told  Mrs.  Odom  about  it  until  after  the  second  sep- 
aration, when  she  sent  for  him  and  asked  him  about  these 
things ;  lives  with  Berryman  Odom,  at  the  Odom  place. 

EVIDENCE  FOR  THE  DEFENDANT. 

B.  B.  Odom  testified  that  in  1861,  in  Terrell  county,  plain- 
tiff abused  defendant  about  having  negroes  whipped,  and 
about  a  month  aft^r  that  she  raised  another  quarrel  and  had 
a  disturbance  with  him  about  whipping  Becky  (negro).  Soon 
after  this  witness  went  to  the  war,  and  did  not  return  till 
1863 ;  then  she  quarreled  with  defendant,  and  abused  him, 
and  told  him  to  go  and  sleep  with  another  old  negro  woman 
named  Hannah,  and  accused  him  of  adultery  with  the  negro 
women  on  the  place.  Witness'  furlough  was  out ;  he  went 
hack  to  army  and  did  not  return  home  till  1865.  Plaintiff, 
between  the  first  and  second  separations,  abused  defendant 
and  accused  him  of  adultery  with  every  negro  woman  on  the 
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plantation  who  would  allow  it :  she  aocosed  him  of  adultery 
with  Hester,  and  abused  him  about  being  the  father  of  Hes- 
ter's child.  She  always  commenced  these  disturbances,  and 
invariably  followed  defendant  up ;  she  followed  defendant  to 
witness'  house,  went  into  the  house  in  her  night-clothes,  and 
apocDsed  witness  of  having  a  negro  woman  there  for  his  fiither. 

Witness  was  present  at  the  scene  about  the  axe ;  he  had 
the  boy  Albert  beating  peaches ;  plaintiff  came  and  took  an 
axe,  saying  she  intended  to  cut  down  the  door  and  get  a  broom, 
and  that  she  would  destroy  everything  on  the  plantation; 
defendant  took  the  axe  from  her,  laid  it  down,  then  unlocked 
the  door  and  handed  her  a  broom,  which  she  took  and  burnt 
up ;  defendant  did  not  treat  her  with  the  least  violence,  or 
threaten  her,  but  asked  her  to  go  into  the  house  and  behave 
herself,  and  let  him  have  some  rest. 

Was  present  at  the  old  house  when  she  came  there  and 
commenced  abusing  witness  (Berryman)  about  the  business ; 
defendant  did  not  push  her  out  of  the  door,  but  took  up  his 
hat  and  walked  off;  defendant  asked  her  to  go  away  and  let 
them  alone ;  she  called  witness  a  puppy,  and  Odom  an  old 
dog ;  accused  him  of  having  intercourse  with  the  negroes, 
and  told  the  children  that  Hester's  child  was  their  sister ; 
this  was  in  July,  1866.  Witness  was  not  present  when 
Becky  was  whipped  in  1865 ;  the  day  she  was  said  to  have 
been  whipped  witness  and  James  Caldwell  were  in  Monte- 
zuma, and  neither  of  them  saw  anything  of  the  whipping. 
James  Caldwell  said  to  witness  at  the  old  house,  ia  August, 
1866,  ^'  Mother  liked  to  have  got  me  because  I  asked  her 
what  she  quarreled  with  Mr.  Odom  so  much  for." 

Odom  has  six  children ;  don't  know  whether  the  yonngest 
son  is  tweniy-one  years  old ;  three  of  these  are  of  i^e,  two 
daughters  under  age;  at  the  time  of  separation,  defendant 
had  sheep  and  cattle  down  the  country  (don't  know  how 
many),  and  some  sheep  up  here ;  had  one  horse,  a  note  on 
Zebulon  and  B.  B.  Odom  for  over  $11,000.00,  some  other 
notes,  one  on  Way,  of  Dooly,  for  about  $160.00,  which  wit- 
ness does  not  consider  worth  much,  a  note  on  Captain  Tum^ 
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considered  worthies ;  Turner  says  he  cannot  paj  more  than 
ten  cents  on  the  dollar. 

At  the  time  of  separation,  all  of  defendant's  property  was 
mt  worth  more  than  $12,000.00  or  $13,000.00;  he  was  in- 
debted several  thousand  dollars,  and  has  been  compelled  to 
expend  about  $2,000.00  in  consequence  of  this  case ;  has  paid 
(300.00  to  Mrs.  Odom's  counsel,  $50.00  per  month  alimony 
to  her  since  23d  October,  1865,  besides  $900.00  for  which  he 
has  become  responsible  to  his  counsel ;  defendant  lost  heavily 
bj  the  war;  had  horses  and  provisions  impressed;  had 
claims  on  Confederate  Grovernment,  together  with  Confed- 
erate bonds  and  notes;  losses  in  this  way,  not  less  than 
$10,000.00. 

At  the  time  of  separation,  there  were  on  the  place  only 
fourteen  horses  and  mules,  which  would  not  have  sold  for 
over  $100.00  apiece  on  an  average ;  he  had  about  half  a  bar- 
rel of  peach  brandy ;  the  growing  Cuba  cane  belonged  to  the 
n^roes,  and  was  worth  very  little ;  he  had  a  single  ox-cart, 
worth  not  over  $20.00,   one  carriage,  worth  $250.00  or 
$300.00,  one  buggy,  $80.00,  three  negroes,  considerably  di- 
lapidated, and  worth  $150.00,  farming  utensils  and  house- 
hold and  kitchen  furniture,  which  witness  cannot  estimate, 
ibout  thirty  head  of  cattle,  worth  $6.00  per  head  (for  which 
witoeffi  sold  them),  seven  or  eight  head  of  sheep,  worth  from 
$1.50  to  $2.00  per  head,  twenty  or  twenty-five  goats,  worth 
seventy-five  cents  apiece,  ninety  or  one  hundred  head  of  • 
stock  hogs,  which  would  average  $3.00  apiece,  from  sixty- 
five  to  seventy  bales  of  cotton,  averaging  four  hundred  and 
fifty  pounds ;   there  were  eighteen  bales  of  cotton  made  on 
the  place  in  1865,  of  which  two  or  three  bales  were  impressed 
by  the  Yankees  to  pay  the  negroes ;  defendant  had  thirteen 
hundred  bushels  of  corn  above  the  share  of  the  laborers;  the 
sorghum  syrup  mentioned  in  the  schedule  belonged  to  the 
Heroes. 

Witness  was,  but  defendant  was  not  present  when  plaintiff 
left ;  plaintiff  said,  when  she  left,  that  she  had  a  letter  from 
General  Warren  advising  her  to  leave  there ;  she  carried  off 
an  ox-cart  and  a  two-horse  wagon  load  of  things  when  she 
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left;  defendant  had  notice  of  her  intention  to  leave;  she 
commenced  moving  in  the  evening  and  stayed  there  till  dark. 
At  the  time  of  the  separation,  the  land  belonged  to  Zeba- 
lon  Odom,  and  not  to  defendant ;  the  personal  property,  ex- 
cept snch  as  was  reserved,  was  turned  over  to  witness  and 
Zebulon  Odom,  under  a  sale  made  to  them  in  September, 
1865 ;  It  was  in  July  or  August,  1865,  that  plaintiff  went 
to  Macon  to  see  about  a  fi*ee  n^ro  (Louisa)  who  had  gotten 
into  trouble;  during  her  absence  defendant  took  possession  of 
the  keys,  and  on  her  return  did  not  give  them  up  to  her,  be- 
cause she  frequently  threatened  to  destroy  everything  on  the 
place ;  in  the  sale  made  to  witness  and  Zebulon,  the  cotton 
was  bought  by  estimate,  because  it  was  only  partially  ginned 
and  packed ;  it  was  estimated  at  sixty  bales ;  the  sale  took 
place  a  month  or  six  weeks  before  plaintiff  left ;  the  pur- 
chasers went  into  possession  and  took  control  immediately  on 
the  sale. 

CROSS-EXAMINED. 

Negro  Hester  and  child  have  not  been  at  Odom's  since 
witness'  return,  in  April,  1865 ;  were  not  there  now  and 
have  not  been  since ;  witness  did  not  anticipate  a  separation 
between  the  parties;  witness  sold  and  traded  off  some  of 
the  horses;  defendant  reserved  enough  provisions  to  sup- 
ply his  family  until  the  January  after  the  trade,  also,  the 
Tight  of  residing  on  the  place,  the  household  and  kitcheji 
furniture,  one  buggy,  one  mule,  and  one  horse,  the  stock  that 
was  absent  from  the  place,  and  some  other  things ;  the  sale 
took  place  in  September,  and  defendant  left  in  October ;  de- 
fendant has  no  interest  in  a  saw-mill  at  St.  Mary's ;  in  oonse- 
quence  of  the  sickness  of  Zebulon  Odom,  defendant  went  to 
the  mill  last  September  to  take  Zebulon's  place,  and  returned 
here  last  Sunday ;  witness  and  Zebulon  at  the  close  of  the 
war  were  worth  about  $1,000.00 ;  have  paid  a  part  of  the 
note  given  by  witness  and  Zebulon. 

Defendant  planted  in  1865  three  or  four  hundred  acres  in 
com ;  (may  have  sworn  in  answer  to  bill  filed  against  him 
and  others  that  there  were  five  htmdred  acres ;)  the  crop  waa 
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a  poor  one;  wigom,  oxrai,  and  cart  wortibi  fKSO.OO)  defestd- 
anl  stetod  to  witaett  thai  he  had  thirty  bsleB  <^  eottK^n  in  Ala* 
bamay  inoKidei  in  Bale  to  wHjmw  aad  ZehnIoD ;  de&ndant  re^ 
9»Ted  nothing  elie  besides  thaartideseimBitottec^,  exoeptihe 
oottoD  ik  AfaiWrna  thai  iritnen  reeoIleelB.  Mn;Oddm,wb« 
she  lefty  eaid  ^ske  im  g»oing because  she  had  tried  to  live  then 
bateottldn't'do  it,  Odoas  treated  herso  badly;  thai  she  was  fe^ 
iiigta  take  ieiiiieibittga  with  her,  and  ^wiriled  Zebitloato 
make  a  memorandum  of  them."  This  was  4>lgeoteGi*  Id/  o» 
the  gimmd  atated'ki,  t^  motion  for  new  trial,  and  oli|eetio0 
was  <yvctmled.  If  Zebalon  made  tiie  menionuid«tn>  witneai 
do«s  noi^lsiow  It:  -^  Witness  anda^^W  thiit  defeildaiBt  itade 
adeed  of  gift  lo  Zebnkn  and  witJMas  of  certain^  negroes  in 
trost  fcr  de^dant's'ehildreaij  but  witneie  was  abemit  when 
it  was  dona  Tina  Was  ot^jeolAd  to  by  pfadntiffiniad  objoKftion 
0Temiled.*'All  the  negroes  embraeed  m*  tiie  deed  of.  gift 
to  Wamn  W.  Bavis  as  inmtee  aM  jneluded  in  the  oopjr 
deed  last  meiltioiied,  (whiph  was  thou  exhibited  to  i^e  wi^ 
neas).  ^• 

No  ope  bat  the  partiee  were^present  at  the  sale »of  the  per- 
sonal properfyof  defendant  to  witness  and  Zebalon. 

•      ■      . 

Tlnnk'.all*the  ootfcm  was  giniked,  bnt  not  packed  at  the 
tkne  of  the  sale ;  deed  of  gift  to  Zebalon. «nd  witness  was 
never  delivered  to  witnessi  and. he  does.not  know  that  it  was 
ever  delivered  to  any  one ;  of  th^  eotton  spU  by  d^endantto 
witness  nnd.  Zebalon,  thirty  or  forty  bags  w^re  stained,  or 
storm  Qotton,  sdd  .1^  from  twenty  to  twenty-five  oents.     •  - 

Zsni^ixns  J,  Qdoii>  testiiUd  that  from  l&6i  to  18«frhe 
wsa  dhsent  most  of  tiie  time  i|i  Army  of  Northern  Virginia; 
left  in  letter  part  of  Jane,  1861 ;  ^etnmed  on-  fitrlou^  fer  a 
short  time  in  December,  1863^  or  January,  1864,  and.  was 
ag^B  at  home  in  the  latterpurtof  1864,  or  e^rly  pittt  of 
18«»;  left  home  hu«tiite7tbFebmai7^  1865 ;  phda^  <m  nU 
these  oocasione.^aafrded  with  defendant)  and  greatly  abased 
him  in  Jttuafy  and  Febitaary^  1966 ;  die  aocfsed  hiid  ef 
20 
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st^liQg  a-  dog-Md^  from  one  of  th^^ negWfB^.oi  being  tbe 
a^fij^T  of  Hester^s  mulatto  child,  of  a^alterjr  ^ith  dihee  ne- 
groGB,  and  espQcially  Vfiifh  MiUjr;  tlik  waf  t>efiMre  the*  first 
aeparaUoa;  -wito^  got  home  fpDm  the  atmy  finally  i^  latter 
part  of '  Ai>ril',  -liSSS^  and-  for  a  Bioath  c9  two  thereafter  the 
parties  gotamng  itoicably>  and  a^ein^  ta  live  together  hap- 
pily, but  ;afler  thai  there  .^aa  im  ioo9stent  Btorm ;  .vitnert 
B0v^  knew  defendaat  to  eommeboe.  a  qnarrd  with  ^ikintlfl^ 
]|tf  uBed.eveiy 'effort  to  avoid' it  ; 

/  Plaintiff  oamt  oner  morning  40  the  piazaa,  vh^se  witpeos 
and  defe^dadt  xrere  and,  eoouMBoed  abusing  deftndaB^  about 
iKluppix%  i^egrb  woi9tiaii  Becky ;  plaintiff  said  1^  a^o  was 
gQiag  to  repoH  hin^  and  ahe.\^di^  help  her,. and*  hoped  the 
Yankees'  woulj  4>uaish.  himf  she  oontianad*  to,  i^oae  him 
about  hitvipg  intereottrae>5vith  nsgr^  wameu^. called  .him  an 
old  drunkard,- said  h^  wouM41i  •  drunkard's  gr^ve,  and  so 
would  his  children. '  C^endant  boie  with  bet  some  time; 
asked  her. to  go  away  and  let  him;akine ;.  'tcdd  her.  if  ahe  did 
not  he  would  put  her  out  of  the  house ;  he  laid  his  hands  on 
hefi  and  reou) ved  •  her  aa*  gentiy  *8a  possible  $ '  the  8tq)s  were 
low,  and  she  w^  'not  4uuidled  roughly;  'nO-move  fince  ,was 
used  than  waa  necessary  to  remove  her ;  she  remarked  she 
wished^  he  had  thrown  her  dowxu  She  missed  no  opportunity 
to  abuse  defendant  till  she  l6ft.  Witness  never  knew  of  de- 
fendant touching  plaiatiff  after  .that;  Dbieiidant  was  absent 
wheqsha  £milly  left  his. home.  If*  James  OtMwell  was 
psesent'the  morning  fieeky  was  whipped  witnte  did  not  see 
him,  and  dOes  ne<i  think  he  wis  there;         * 

•  A^QT  Mrs.'  Odom  went  to  MacoA49»r  LouMm  in  Jnly,  she 
was  not  allowed  to  carry  the  keps^  this'  was;,  as  witaeas 
tii&nks,  because,  she  had  thBtetened"  tocl^stroy  dveryAing  on 
the  place.  When  l^itnesi  returned^  ia  Apvil^  186$;  dealer 
was-  living  atf  Jerrjr  Walter's;  an#  did  noi  Uvte^  oa  the  place 
aAer^bard^' '  *  '  -  "' :       *     \  '• 

Adbfn  returned  itbout  theenma  ti^e  witness  did;  wit ntm 
met  him  on- his  rehzra  in  Atlanta ;  ^viteeBt  lies iinown  Louisa 
aifice  1861:;*  her^  dbaraeter  ibr  dtastity  h  pm^  pure^   * 
"  •  Qeoetaily  *deie£kfUmt  -wtx^ld  ^Stek  to.  avoUt  voaa<:reb  'and 

« 
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difficolties  witli  pTainiiff;  tihe  ii^ual}}^  addressed,  him  in  ft 
load,  liarsh,  and  asgry  vwo  ;•  shs  had  plenty  of  provisions, 
and  appeared  to  have  plenty  «f  dothjag ;  beard  lier  after 
the  itrar trying  to  sell  a  ^dress  (think  it  was  a  sflk  dress)  to  a 
segro  boy  Henryi  L^  Septeiiibet^  or  eai^ly  part  of  Oct6ber. 
d^ndant  had  thirty**tw(>  bales  of  cotton  in  Alabama;  donV 
ko0w  how  much  stock  h^  had  at  hojMj.  or  'hbw  'intich«in 
Wortk  Cbonty;  had  househoM  and  kitehen  ftimiture,  held  a 
note  on  witness  and  B.  B.  OdMi  fot  $11,800.00  y  also,  a  note 
on  Way  A  FeWer  for  abotft  f  100.00 ;  the  tWrty-two- hales  of 
oolton,  w<»fh  at  that  time  $136.00  par  bate.  'De/^dant's 
indebtedness  at  thAt  time-;waB  abont  $7,000.00;  thifiks  de- 
feidant  lost  abioat  $9,Q00.00  by  Confederate  8ecnrltii»,  &c.; 
thinks  profit  of  farming  during  the  war,  after  paying  ex- 
penses, was  very  little,*  if  anything.  Defendant's  total  ex- 
penw  far  this  oade,  nnduding  fees  and  'faltmony^  witness  thinks 
aboot  |I,800i)a  I>efetickiii  has  six  ohildMs^  tha  yamgiM; 
son  of  age ;  two  of  the  ehildrott  are  undar  ag«,  and  foar  of 
them  had  nothing  advanced  Blid»iio  provim*  made  for  tfa^in« 

Witness  ofl^ved  in  Adgust^  1865,  to  sell  the  tight  hnnd^ed 
aeres  of  land  deeded  ta  him  by  defendant  4br  tetf  dollara  per 
tore,  but  oonld  Hot  get  tliat ;  oonKlderr^ve- dollars  .per'acM  A 
finr  estimate  of  its  .  value  now.  ^ere  weref  «a  lh»  plaoe 
tbout  a  half  doaen  sheep  (at  th^' separatioii),  woHk  $1.00 
apiece;  one  hundred  hogs,  worth  $9.00  apieoe  (not  Oertain  as 
to  this) ;  aho^  sixty-five  or  seventy  b^les  of  dotton ;  in  Wib^ 
ftboqt  five  hundr^  acres  planted  in  aoi^  and  aboat  sixty  \ii 
cotton  made  from:  fifte^^sn  to  twenty  bales  of  cottony  Hot  eorn 
enough  to  ftimish  the  place  longer  than '^ June;  very  little 
soT^bom  sym^  on  the  place ;  some  fourte^  or  fifteen  horaes, 
worth  on  an  average  $126.00  each  ;  wagons,  worth  $200.00  f 
carriage  and  ovm  dt  two  b^ggieS;  thinks  bnggy,  which  was 
sold  for  $60.00  ^  single  cart  worth  $tO.OO*;  don't  kn^w  value 
of  Ctibii  eane  or  pfeaeh  brandy.-  > 

At  time  of  separationy  eveiything  on  the  place  belonged  to 
witness  And  Berryman  (Mom,  except  iiousehold  and  Sitcheli 
finrntture^-  one  horse,  one  buggy,  ^one  mule,  and  mm^  oth^r 
small  matters;  the  ptlrchaee  was  17th  SeptembeiT)  1866)  when 
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evetything  sold  went  into  poeiearion  of  piirchasars ;  pnfebsse 
mon^j  was  $11^800.00 ;  thinks  that  between  |4,000.00  and 
$5^iqi004QD  of  ^is  amofmt.has  be^  paid.       . 

ifaa  at  borne  .wben  Hester^  child  was  born; 
it  was  on  tl^  9th  EebmajTV  1868^  but  la  not  certain. 
The  land  waagiren  .to  witness  ;and  the  deed  ei;ecoted  and 
delivered  ^h  February,  186&.  .  In'  the  j^ripg  or  annunef  of 
1864^'defendant  spoke  (^  giving  this  land  to  witness^  and  in 
DeoemfoeiV  1864^  finally  oondqded  to  giye  it  to  hio^  I>e- 
fendant  is  fi%-f<mr  years  qM  ;  has  joo  pn>&|Qion,  «od  i^art 
firam  the  means  in  his  peeeession,  no  way;;<^  making  a  sop- 
port  aiEOflpt  hj  digging  fi>r  it.  PJaintiff  had  ho  children  bj 
defendaoL  .  ^         . 

cnoea-BXAMiNEi), 

«   .,  •  •  • .       • 

Hester  haa  had  a  .ftiulatto « child  sino^  the  InaEriaga  of 
phuntiff  and-  ^eteodBni^y  ddendattt  left  Jiere  in  September 
last  to  take  witnesa'  place  in  the  mills;  witneei^  plaoa  at  the 
milk  was  to  nsaaa^  the  fihaaon.         ... 

Witnesa  made  no  arrangienient  with  defendant  fi>v  ooinpen- 
aatipn ;  defendant'-made  no. chaise  for  his  eervioeai  but  wit- 
ness €xpecta  fo  pay  him  what  ia  right.;  dafendant  has  no 
merest  in  the  n^lHs ;  they  belong  to  Z,  J.  Odom  4k  Co.;  the . 
other^  members  .of  the  company  are  Betiymaa  Odom  $nd 
Van  Valkenburg,  each  ownii^  ooerthird ;  ogst  |20,000i)0, 
ahd  are  indebted  $7,000.00 ;  defendant  left  the  milk  about  a 
loHnight  ago.  When  plaintiff  lefl,  abe  aaked^witness  to  take 
a  memorandtt^i  of  the  things  she  cat*ried  off^  ^hioh  witness 
did^  does' not  jremember  whether  he  now  ^ba  the  xaemoran- 
domornot;  it  may  be  at  homq;  jtbe  other  witnesaes  have 
giv^m  a  pfetty  correct  list  -of  the  tlungs.  earned  off^  ezoqit 
that  plaintiff  took  a  l^grgie  chest  containing  bar  clothing. 

Since  (aakipg  a  ealca}atida|  ttfefeea^.alimonyy  aad  oijbar 
expenses  in  this  suit,  amount  to  $2^1O0«0Oi  defendant  owes 
his  another  some  $5,000.00 ;  he  had  money  .of  hws,  and  the 
^  of  %er  negroes ;  besides  that,  he  owiea  x^ther  debts ;  de- 
fendant gavef  up  the  personal  j^perty  on  the  pliiee  to  witeeaa 
and  his  hrnther  attioM  of  tfhe  sale. 
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.      . '  RE-INTSODUCED. 

*. 

Knows  Adam't  generitl  oharactor ;  it  k  bed)  and  intaeM 
wonkt  not  Miev«  faiHi  on  path  i&*  tf  Cointof  ju^tbe^.myv 
the  fianie  m  to-  Isktnael.  and  ef  Loiikia  (that  hergenMd 

i^tatKm  it  iM>t  good. - 

»    »  ■.  -I-  . 

* 

Would  not  bplieve  tibem  becaaaee  thd  twoibftaer  are  aoto^ 
rioii»  rqgiiea  and  liara,  aiid  the  bettor  4  wbore^  > 

Adam  Oixm,  oploi^  at  the  iilbBta]io(»  of  def«idaiit|  tdati- 
fifld  that  he  did  not  teU  Buiiyan  Odom  in  his  .(^^^^^c^')  S^^i 
kst  week  that  he.meveir  saw  defeDdant  have  apylliiag  to  da 
with  HesteTi  that  all  he  .ktiefw  about  the  nmtter  was  seeing 
defendant  posh  plaintil?  out  of  the  door*  ^ 

Z»  J.  QnoUy  re^intr^ueed^  teetifted  that  aboot  the  la;t  o( 
Oetobtt  or  first,  of  HJaveni^r,  the^  .oetton  was  abipi>e4  to 
New  York  fnd  bM;.  thinks  this  was befoi^  heftnd  Bwtj^ 
Msa  wero  nEtada  partiea  to  the  biU  \jj  ocMnplainant  in  this 
case.  The  first  he  knew  of  quarreling  between  the  parties 
was  in  1S61.  Mills  cost  $30^000.00 ;  in  debt  |7,000.OQ ; 
owned  jointl J  hy  witness,  Zebulbn  Odom,  and  Van  Yalken- 
burg^  each  one-third.  Defendant  owed  aboat  ^6^000.00  to  his 
mother  for  property^  use  of  negroes,  and  money  he^t  of  bar  ^ 
ihe  had  some  six  n^roes ;  defendant  had  the  use  of  her  ne- 
groes and  other  effects,  about  twelve  years:  they  never  bad 
any  settlemeiit  of  their  accounts,  and  the  amount  of  the  in- 
dd>tedoe88  is  not  ascertained ;  defendant's  mother  Hved  with 
him  during  that  time^  but  her  support  ^ould  not  oonsuihe 
tl«  boome  of  her  p™pe«y.  *  ' 

Addition  to  Z.  3.  Odom^s  testimony,  as  shown  by  the  brief 
of  evidence.  Jn  1864,  whefi  defendant  talked  about  giving 
the  land  to  witness,  nothing  was  said  about  troubles  between 
plaintiff  and  deAadaat;  wstness  and  BerfynMya  boui^  the 
oniage ;  .neither  ef  them  then^wae  BMunried.ov  had.any  ehil- 
dren.  .  Plaintiff  has 'two  ohihkw  hjr  Caldwell,  her' liirMr 
husband, — JameS)  about  thirteen  yearn  old,  and  a  Mttle  fitl 
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aboat  eight  jears  old.  Witnesses  sisters  live  on  his  place, — 
they  are  to  pay  board,  don't  know  what  the  price  will  be. 
Oommenofd  buildiog  mill  in  JanUtfy,  1366^  «Bd  ooiapleled 
it  la  August,  146^.  At  time  of  purchase-,  witness  airid  Berry- 
man,  ..(besides,  the  4aiid  eiven  witness  bv  his  ftther.)  were 
^r4  eaoh,  only  $350  m\  noteondef«Iot,andaBh«H^ 
B.  B.  OvoHf  re-introdtioed,.  testified  he  retorned  from  war 
last  oi  April  or  first  erf  May^  1865  >;•  Adam  returned  soon 
after;  wlien  witness  returned,  Hester  was  living  at  Jeny 
WalteJ^',  eight  or  nine  iniles  off;  never  sa(w  BEester  on  the 
place  after  that ;  she  had  no  hbiise  or  abode  there ;  AdaA 
remained  till  next  Ohristmas,  for  next  twelve  months,  at 
witness'  fetnm.;  Hester  never  spent  a  night  there;  -Hester 
was  there  last  Chrfstmas.  Ktiows  Adam  and  Ishmati ;  their 
geneital  reputation  bad^  and  be  vottid  not  believ^  them  oa 
oath.  Knows  l«oui^  and'her-  gtoeral  r^utation  ;  it  is  net 
good}  it  IS  doubeftkl  aboat  ^believing  her.  Adam  tAld  iiTitiieaB 
in  his  (Adam's)  yard  last  week,  that  h^  knew  'nothing  aboot 
defendant  having,  anfythihg  to  do  with  any  women,  and  all 
he  kne^'  about',  the  niltttea'  was  defendant*^  pushing  plaintHF 
out  of  the  dooi'.  *.      .   . 

'  •       '  •  rf     •        • 

Don't  know  when  Adam  went  to  the  war,  as  w^itness  was 

absent  at  the  time.  *  In  1865,  after  returning,  witness  did  not 

spend  more  than  one  or  two  nights  fi-om  home ;  was  watchful 

and  vigilant  to  prevent  thieving,  and  thinks  nq  strange  per- 

son  could  have  spent  a  night  there  without  his  knowledge. 

Jesse  Walters  testified  that  he  knew  Heater ;  in  &{)ring 

of  1865  she  went  to  Jerry  Walters^  to  live,  and  stayed  there 

till  Christinas :  knows  nowhere  else  that  she  lived  that  y^ar. 

*  •  •    •  ■  * 

'  '  CROSS-EXAMINED. ' 

.  Jerry -Waltam  Hves-sik  ar  aeven.milas  £imi  Odem^aj  Hc»- 
ter  eouM  Imve^goo^  tMre  at  nighty  and^may  have  dwe  sn^ 
bvt  witness  does  ao4  kn#tK:  tliat^e  did/    .. 

'MiEiLY  (oabrod)  teslified  tkat  she  W  ^aown  hbmmA 
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fimr«6r  five  jqmb;  nevett  Ibmid  'JiiaLib-the  Ixottee^wlieR  ake 
soBl  Un  to  defendaai';  IshaMi^l.aev^r  hidttQtytbing-toi* 
With  ksr  ^  Odom  iie^er  bad  Aojibiog  t*  do  \^th  jier  M  any 

Heeler  Imis  mfifatto  lohild  about  two/yearp  old;  witaiNt 
does  not  ikBOwlto-father;  wkiieM  lives  w&fcb  BerryomiiPdoDi. 

Mia»  JjurviE  Odom  t^^tiBed  that  «iie  waa  d«£NidaiUfa 
daoghler^  aad  had  lived  with  him  iDOet  of  her  li&r  WhA 
ikey  lived  Mar  ^waon^  dafeadtat  whipped  the  au^ae;  pUiHr 
tiff  eaiD&jfeohiia  very  mad  aud'abuaed  him;  dou't  reqallaat 
the  «XMt  time*.  After  ntekriog  ap,  here^  jflaintiff  >  qiiaimU^ 
With defeodatttfreiivQatl/, 'and  always .oammeDeed  tba  qwi^ 
rels.  WitoeBB  wss  at  echod  at  .iM^th  Be|Niratloiia^  bf^M:^  tkea^ 
quarrel  a  great  many  times  before  and  a^r  the  first  separation. 
WitAesB  thinks  she  was  .;i^  Ferry  a^^^BhooI^  when  her  brothers 
came  from  the  war.  Plaintiff's  conduct  was  very  unkind  to 
defettdeal;  his  -w^B  kind  £o/her. ;.  When  plaintiff  odjninteaced 
quanriiBg:  with  hiin^  defiiiuiaat  woakt  walkrout  of  tha  beoaa 
and  leave  »ker. '  Wttnasaed  this  iMitment  in^auimier^  wIna 
she  eaaae  home  firgm  Perry* ^ 

At  BantfffhAaiX  wasld&d  to  defeadanf  and  hiachildreai 
tad  thiar  w^a  so  till  Misa  liuie  Davh,  her  daughtee,  (liere-iii 
Conrty)  eame  down  ^  to  B&waotf.on  a  viak,  and  she  aad  bar 
mother  had  «^  MqOacrel  ^  fi^om  that  fime,  plaintiff's  eondufiot 
flhangady  and  towwrds^^defend^  «nd  hia  ofaildven/waa  very 
ttttkiii4*  When  plaintiff  mid  defiMdaat  ware  marriedy  she 
hrought  with  her  elothBy  and  ma(fe  ihenS'  op  lor  defiaitdant'a 
ekildmL  Plaiotiff  wm  mn^ly  piovidea  with  .&od  and  olMh>* 
ing  iy  defimdant;  remenlbeEB  but  iwo^home^im  dreaeea  wxxna 
fay  ^aiirtitf  dvuti^g  the  war;*  witaeaS'aod  her  aiatev  wove 
hemeepcm^  JDefiandaiit  never  ioeik  the  keys  fipo^ft  piainriff; 
she  went  tfrJhbeoiiy  and' tbe.keyB^w«re  notfMinied  tohatf 
afterwards.  ♦••.'*. 

Mmb  iKDiJbr^.  OdoIc  teBtii«d>  thai  while  they  Umd  near 
DaWsoa,  pkntiff /frequency  quarrdled  witii  defendant  *,  dr 
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wmys-  otmuDtobed  i V  luid  abqasd  hkn  violeBtlj:*  Onoe  ake 
•bused*  bioi  greatly ;  he  beggad  her  to  irtop ;  she  grenr  •  wonse ; 
he  got  «p  exDUhniBgy  '5  Oh  1  my  poor  (Bhildrai^-«wbat  «iU 
beoome  of  them  ;'^  took  his  pistol,  started  put,  sajing^  be 
would  kill  himself;  a  faithful  negro  fbllo?Hred  and  brought 
him  back  to  the  house. 

After  they  moved  to  Macon  County,  she  quarrelled  with 
kim  almost  jnewnantly ;.  brfore'goiog  to  Maoon  after  Lonisa, 
•he  BtooA  on  the  Bteps, -rattled  the  keys  in  her  pocket,  and 
ihfeateiied  to  destroy  everytiikig  on  the  plaas^  said,  by 
Ohristmas  there  bh<Mild  be  nothmg  in  tiM  MBoke-bouee; 
threatened  to  hate  the  gia-hoiise  Jbumt.  Plaitrtiif  sapplied 
her  with  ^ood  and  dothing^aei  well  as  he  could  ;^- she  toM  him 
to  bay  nothing  tSll  he  got  out  ^  debt;  she  did  not  tieit 
wilaess  and  deAttdant's  other  children^  sad  -  wttiieuy^e  gxaa^ 
•Mither  (a  veiy  old  bajy)  kindly,  but  quite  thft  revctreei 

*  • 

•    OROSs-fix&Miin^." 


• » 


Alkear  Mrs.  Daiia's.  Tistt,  plaintiff '6  oondnct  tdwnged  to  d^ 
iendimt^s  children^  She  would  make  Oakea  and  delnuierftr 
her  ehildren^  and  give  none  to  defendaat^a^hildren. 

DfiK AiiB  ODOti  testified,  that  her  W8l»  tiiMitTHme  yvars  eld 
in  November*  knt.  In  I860,  !61,  '92  and  early  pact  of  ^63, 
the*  parties  lived  at  or  near  Dawson.  During  thai  tfane 
plAintiff  often  qaacrelled  wi^  and  abased  defcndsMt.  Belbre 
Mrs.  Davis's  visits  she  had  bee»  kind  to  defendant  and  has 
•hildren;  aAer  iiuit  she  ohangJBd,  was  «not  itekindyboi  not 
atotborly.  Freqnendy  heard'plaiatiff  quarrdwiUi ud  aboae 
dafeiidant;  he  weuU  6bj  to  avoid  her,  bat  she  pnrsoed  hfan 
witii  abuse,  and  would  noi let  him  aloae.  Betwieen  tliesepa* 
rations,  she  abased  him  violently ;  he  tried  in^vain  to  pacify 
her^  she  would'  coownenoe^  on  hitt  «n  hi^  j^padMsh^  nod  jd>ast 
him  aa4ong*as  in  her  peesenos ;  heard  heriefyme  to  takeT  the 
haysy  ■  aafci  ohen  she  wanted  to.  go  farta  tke  8aiol»-h«sBB,  she 
would  beeek  down  the  door.  .     .  .    ^ 

Witness  returned  fton^the  war  i&Mey>  18I&.  Adaaft  wm 
then  tliere^  don't  aemember  seeing  Hester;  ahe  way  have 
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beeor  there:  thinks  abe  vtbM.  'but  is  not  oertaiik  Etio^ 
Adam's  and  Ishmaers  general  character^  ete. ;  \7oald  not  bes 
lieve  them  on  dath ;  would  not  believe  any  tkegco. 


CB069-9a(^Aia2fBI)« 


« 


DeftndMit  has  no  int^apeMt  in  the  milla ;  ioak  no  eotttrol  odi 
tkt  {riaoe  after  sale  to  BtsffTTmati  and  Zebnion* ' 

. ErrsEN  testified :  Was  present  in  summer  of 'IMS', 

when  Odom,  Spivey  and  wifnead  aftil  two  Yankees  #ere  at 
Odom's  to  punish  Adam  for  behig  obnoemed  in  steiJtng  sbtn^ 
wheat  Phiirrtiff  qnatrelled  ^iHfth  defendant  about  this  tvans^ 
action;  told  defendant  thejr  should  not  whip  Adam;  ordered 

Adam  to  follow  her  intq  the  hopsfli^  and  said  he  should  not  b^ 
whipped  by  a  pared  of  hooeiers.  Adapi's  general  character 
is  bad-^wotdd  not  believe  him  on  oath,  nor  wbuld  he  believe 
any  other  n^ro.  '        , 

Defendant  read  in 'evidence,  certain  ear  jparf^' affidavits  of 
Adelia  Odom^  Bose  Haugabook^ ,  Albert  Odom  and  AdlaiQ 
Odoniy  taken  and  filed  in  the  cftse,  and  'eloped.  ' ' 

Plaintiff  then  read  in  evidience  the  note  given^by  defendant 
fiff  13,086^  to  Warren  W.  Davis  as  trustee  for  plaintiff^  dirte^ 
27th  f^ebmaty,  1866;  ieClso  a  copy  deed  from  defendant  io 
Zehuk^  Odo»  imd  &  B.  Odom,  dated  I7th  DeoemWr,  1864, 
otmvejying  in  trust  fer  AettMlvf^  »d  the  oiber  "diiudien.of 
graotory  oevtain  «kives*thfifrein.  nam^  which  deed  ^ms' attested 
by  Jokn  G»  ^vidl^'iuid  Gkoige.Wj  Fbh,  and  ad^owledged 
by  grantor  before  John  JUL  6i«ery  derk,  atid  r^osirded  in  his 
oftee-7ih  Fabrmry,  186fi^a]aaatri;Nit  deed,  from  defendant 
te  Wairen  W.  Baaria,  dated  127 A  Faluiiaigr,  ISW,  oinv^g 
to  Ikm0  in  trort  iot  plainlil^  oaa^hi^  of  the  n^;roea.eia« 
booed  itt  lae^mentioD^  deed,  MJigaat  to  hea  abaainte  ^spoaal 
by  wdU  or  otherwise,  which  deed  was  recorded  8d  ApvU,  186ft; 
aisoaq^  daedof^  frtei  drfandaak.t^  Zdbolofr  J.  Odam^ 
for  eight  hmidyed  .acves  of  land  in  ICactarOoanfy,  exeeiited 
«k  FehfMiT;  1866,  aad  lebnrdad  6th  Edbrawy,  18ff6.  OE^is 
deed  purports  to  have  been  made  in  Macon  Countj,  and 
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attested  by  I^  M. .  Robots  wd  John  C.  F.  Clark,,  clerk  Su- 
perior Court,  Terrell  Cpunty,  ' 

•  Warren  W.  Davis,  recalled,  testffied :  that  the  trust  deed 
and  note  of  27th  February,  1865,  were  given,  and  the  pay- 
ment of  the  note  held  by  him  wais  made  as  a  coiapromise  of 
the  difficulties  between  plaihtlif  &nd  defeadant;  that  tliey  had 
been  separated,  bat  then  they  lived  together  till  the  last  of 
Smi^makat  gr  hnk  of  Oetobe]:i.'lM&-  At  tiie  «om{iroii£se, 
defendant  promised  if-  plaintiiF  would  f€4arn>  4t>  tfeat  htt 

kindly^ .  ...  ■'      - 

.  WxLLi4Jc  p.  ^ARiiifiOK  testified :  he  ^as  in  .New  York 
\9slt  venter,  and  met  defendant  there,  aad  a^ed  hifn  what 
b^ifgbt  him  .thei:e,  and  defendant  aaid,  '^  I  ^aye;  oooi^e  to 
ttiak^  arrangeaienta  £o)^  my  mills  io  St.  MaryV' 

CS0S6*£XAinKet>; 

It  is  Qu^toxua^  tor. clerks,  overseers  and  other ^entis  to 
speak  of  principal's  property  in  their  control,  as' theirs,  with- ' 
oat  intendiUflr  to  assert  title  thereto:  don't, know  that  Odom 

meant  he  owned  the  mills. 

»     .  ►  •    •  •        ■   > 

It,  wa(9  conceded  that  the  .witiiesses  testified  that  they  did 
not. know  of  plaintiflTs  bayipg  any  kngwledgeof  the  various 
oonvey§nces  from  defendant  to  his  children,  or  of  the  sij^  «f 
the  peh9ooaI  eff^ts  by  him  to  Zeb^lon  J.  and  B.  B.  Odom. 

•    The  etld^oM  being  closed,  the  Cotirt  oharged  th«  jiaiy 
among*  oAer  things,  as  appeai^'by  the  tno^on*  for  a  a^  trial. 

The  jury  fi>tttid  the  usnal  verdict  fiBrdivcfiroe  aitinaui^mab^ 
mtonitt,  and  *^  that  said  Ubelaot*  do  re<Hiv^  fmtik  said  ^Wend* 
ant,  ($12,<KM^  twelve  ifaonaand  dollars,''*  etc 
.  Defendant  moived  a  mw  IoMl  npoiir  the  fblh^wing  groonda: 

1st.  Becaose  ti\e  Coiu^'  ei^ned  in  admitliag  in  evidenooi 
pkaniffl^vayiags lU; tiaieof  last aeparatioii,  in defendsnt^  ab* 
•eaee,  becaiua  i%  was  ^rmwiUt  aKa$  <mit(!^  B&d  beoBase  'defta* 
daniwas  absent.' 

aa.  (TMa  w«B 'ob)«c<iw  «t>  the  odkitfid  witeeassa  beonae^ 
ootory  «sd  vnm  abanifn^in  Sopr^ne  Oomlr^)  v    - 

ad.  This  was  as  ta  the  tM^  Meip^  aad  wttr  lieie  ibaai- 
dened.  •  •  .  •    * 
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4i;h.  Wm  .us  to  the  anteDoptial  j^ement,  Mui  wae-  here 
abftDdcned.  /      v  . 

5th.  Because  the  Court  erred  in  admitting  evidence  of  the 
tranaferB  of 'ppoperiy.firom  defendant  to  his  ohitdren,  before 
the  separatioD.' 

6th.  This  applied  to  the  deed  from  Odom  to  Davis^  trustee, 
and  was  here  abandoned. 

7th.*  Because  the  Court  erred  in  chiirging  the  jary  that 
throvping  water  on  libelant,  if  done  without  provocation,  was 
cmeltj^  and  that  if  the  wife  was  guilty  of  like  conduct,  bcr 
rig^t  to  a  divorce  would  be  haired,  yet  that  in.saqh  a  case 
her  conduct,  to  justify  this  treatment,  piust  have  been  extra* 
ordinary  and  extreme;  that  opprobrious  and  abusive  language 
would  not  justify  such  oonduet;  and  erred  in  summing' up 
thia  head,  by  <imHting  apy  allusion  to  the  fiu^t  or  any  reieroDoa 
to  the  same,  that  plaintiff  had  introduced  t^  ohainber  pci 
iato  {he  oontes^r-rthe  attention  of  the  jury  pot  having  been 
oall^l  to  all  the  &ot8  and  ciroumstauees' attending  the  trano- 
aetton,  aa  well  those Jn  extenuation  and'/e«3use,a8  those  in 
aggravation.  (All  the  evidei^oe  was  referred  to  the  jury,  and 
BO  part  "Of  it  coimmented  oa  except .  lo  teU  them  if  they 
believed  froaa  the  evidenofB,  etc.,  ao  afoeesaid.     Note  by  tiu 

dth.  Beoaobe  the  Court  erred  in  ofaargihg  the  jury  m  ref*- 
erence  to  condonation;  thfU  plaint^ff  must  not  only  have 
known  the  conduct  of  drfeadaat,  whioh  it  h  claimed  she  par- 
doned, but  that  she  mnat  have  be^esi  able  to  prove- H;  and 
that  suspicion  or  belief  of  the  conduct  tri^ut  ability  lo 
prove  iti,'  coupled  with  suhsequent  coh'abitatibn^  would  not 
amoant  to  condonation. 

9th.  Because  t£e  Couft  eited  in  ^hai;ging  as  to  alimony, 
that  while  the  jury  had  no  right  to  a&sign  anything  to  plain- 
tiff^s  (children  by  a  former  marriage,  yet  they  might  consider 
the  soaioe  from  which  the  {property  casie  and  thttnd^ndence 
OQ  her,  in  fixing  the  aliaiQny,-^bQth  beeause  t^  is  not  Jaw^ 
anil  because  thare  was  no  evidence  as  to  tiie  pecuniary  condi« 
tion  of  her  children. 
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lOdu  BtooMiM  tito  AotfLing  of  tihe  Jtny  iff  oofttfiiij  to  law 
and  without. evidence  to  support  it,  and  stronglj  and  deoid- 
^^7  against  th^  Weight  of  evideaoe. 

11th,  ,BeQi^ilBe  theallowaaoaof  permanent,  alyaony  by  the 
jury,  is  unlawful  in  thie ;  that  the  amount  is  givaa  to  libelant 
^nerally  a^  in  fee  aimple;  tlfki  |t  is  jHiexoessiye,  and  so 
strongly  and  conduaively  against  the  weight  of  evidence,  m 
to  show,  improper  bias  or  gross  misapprehension  on  ^he  .part 
of  the . juiyy  and  as  .to  shock  both  the  understanding  and 
moral  sepse.        .' 


'        i 


*  The  Court  overruled  th!s  mtytion,  aind  his  refui^  to  grant 

the  hew  tirial  on  said  grotinds,  is  assigned  as  error. 

« 

.  .  SAMU^ii  BJLLt,  GCORGE .  W.  ^FlSA,  C&BB  A  JaOKSOK,  foT 

plaintiff  in  enor,  jBade  the  following  points,  batifid  upon  the 
autboritisa  ittted : 

'  Testimony  iif.MmHite  uAreKabk.'  1st  Eool.  R.  211,  War- 
iag  VB.  Waring ;  3  Eod.  S>  S36,  IPAgntlar  vs.  D'Agtrilar. 

Asto  emdoBatioo,  8%e  Code  §1673 ;  7±h  Eecl.  S.  S8»,  3W, 
Daion  vs.  Dillon ;  6th  Mass.  B.  147,  aoon. 
*'  What  is  eriielty  whirfi  is.  good  ground' ferdi^^roe-,  ele.  1st 
BocL  B.  211,  ants,  ad  Eee}:  B..163,  Best  vs.  Bsst;  4tk  £od. 
B.  454)  Holden  vs.  Holden;  312,  ib.,  Evans  vs.  Evans;  8tli 
New  fiamp.  B^  307,  Poor  vs«  Poor;  24th  Qa.  B.  288 ;  29th 
Ga.  R.  718.'  V 

Opprobrious  w.Qirds  justify  an  assi^lt.   Cod^  §{4271-4576. 

Sayings,  of  Mrs.  Odoiok  opt  res  geake.  Code  §3696 ;  3d 
Qfi.  B.  513^  Qfirter  vs.  Buohas^n.      v        ' 

SetOement  bars  alimony.  Code  §1694 ;  25tb  Qa.  186, 
Killian  vs.  Killian.  . 

The  verdict  is  wrong  because  it  vested  absolutely  in  the 
wife,  the  sum  found.  .  Cobb's  Dig.  225 ;  Code  §'§1676,  1693, 
1688, 1697, 1699^  16^7, 1678,'  and  Killian^  vs.  Killian  <mU. 

■ 

Eli  Wahren,  T.  *P.  SjTeap  and  W.  H.  Kobihbok,  fef 
dteftndant  in  error,  fui^ished  no  briefr.* 
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Od»a  f.  Qttm. 


•  ♦ 

Tke  error  easigqed  ia^his.aw  is  th^  refeaal  of  the  Couit 
Mow  tp  grant  a  new  trial  upon  the  acvenil  gEoaods  sp^fie4 
io  tl|e  ]|io(ioQ  tlieiielbr.  .     .  ^    .  - 

1.  Because  tke  Qonrt  «rred  in  af^ittiiig  th^  ^e^anrtionvof 
plainiiiF  when- about  tbleav*  her  hiiabaod'B  homei  io.hici  ilb* 
mod,  as  testified  to  IgrAlioe  Haugabooky  J!o9ephi4ie  Ha^gp^ 
book,  Mary  T«.  Spivey,  iui4  Atuul  V,  Sptvuy. .  It  ^apfMiN 
from  the  record^  that  when  the  plaintiff  1^  the  hooae  of 
defendant,  she  took  with  her  certain  artkl^sof  fiugaiture,  and 
tluit  the  two  0008  of  the  defen^iafit  were  po6aetti  wfaf n  sh«.  Ie£^ 
but  the  defendant  himself  wai|  abeeot.  .  Thib  evidetioe  wat 
admiasable  for  tl^e  purpose  of  explaipiag  her  motiyeB  and 
oondiict,  when  hi  the  act  of  leaving  iqid  taki)ig.the  ^rlidA  of 
fiiniitim  with  her.    3ee  3694th  section  of  C!ode/ 

2«  Because  the .  Cocp't  erred .  in  adoiitting  in  evidenee  tha 
antennpdal  eettlement  betw^^  Ihe  parties,  llhi^  evid^ouse 
vas  proper! J  adi^tted  lor  the  porpoee  of  showi^  tho  ^o^ree 
from  whence ,  the  pvoperf;  W98  d^ved,  oontained  in  tba 
sdiedok    €lee  1^6th  section  of  Code.    ' 

3.  Beoaose'  the  Court  efr^  in  admitting  ihe  evidence  of 
the  ttansfeiB  of  defendant's  prop^^^  to  tiia  children  hy  a 
isrmer  mania^,  t»hort}y  befcone  the  oepiMratioii  of  the  par||ie8» 
The  tnnafeca  ^f  his  property  by  defendant,  were  alleged  to 
have  been  frandolent  as  against  tl^  ngllts  of  the  plaintiffi 
and  were  therefore  properly  submitted  to  tke  jury  as  evidence 
coodactn^  to.  prove  that. fact}  in  connection  .with otb^ i^vi- 
^ee  which  the  plaintiff  might  ,tbiftk  proper  to  introduce. 

1  Because  the  Court  erred  .in  its  diarge  to  the- jury^.as  io 
what  ooostitutes  f'  cruelty/'  uodet  (iie  law:  In  view  <lf  .the 
virions'  grades  and  conditiona  of  jmankiiid  in  vsooiety,  it  is 
extremely  difficult  to  assest  any  definite  vule,  apfdicable  to  a}l 
cbttea  of  sooietyy  w  to  what  will  constita&te- 1^1  ciHelty. 
I^gal  eraelty  may  be  defined  to  be,  spchoMdMt  on  the  part 
of  the  husband)  as  will  (^wianger  the  life^limhxnr  health  of 
the  wile,  or  GieaAeai*e(teona62e  qtajprcAeiiemi  ^  iedtfy  hm4* 
What  mnst  be  the  extent  of  the  ii^ury^  or  what  parttonkr 
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acts  will  create  a  reasonable  apprehension  ^  peifKNud  iiijury, 
will  depend  upon  the  ciroumstanoes  of  each  case. '  The  acts 
of  oilxekf  Bnnit  be  sudi  as  to  render  cohabitation  unsafe^  or 
kr&  hk^f  to  be  attend^  with  injury  to  the  person  or  to  the 
health  of  the  wife.  Evans  vs.  Evans>*4);h  Bog.  Eod.  Sep., 
SlBj  We8tm«atliva.Westtnea«!,  ibid  270,     •  * 

'  Iif  ^ew  of  the  fact^  contained  in  this  record  ad  to  the  oon* 

*  •  ~—      * 

dufii  of  the  'dfibndaRt  towards  the  phifaitiffj  there  is  no  error 
hi  the  (Charge  of  the  Court  to  th« ' jury^  npot  the  question  of 
eruelty.  . 

6.  Beeanse  the  -Court  tferred  in  chiaErging  thejuiy*  on  the 
question  of  CDndottJ^ion.  .  The.  1678  section  ^f  "the  Oode  de- 
•lar^s..  that  '^^Ifihere-  has' been  a  vdutdanf  (xynd&naiion  and 
oohabUatbrnj  snbseqtfent  ti^  the  acts  coMpkincd  of  knd  with 
nodUn^  ih&reofi  then  ^io  divorce  shall  be 'granted.*'  We  think 
tlia't  the  charge  of  theOoui^,  as  given  upon  the  state  of  fiicts 
ditoclosed  by  the  Hftocffd,  ^^as  substantially  ooi;rect.  Condona- 
tion is  a  conditionaMbrgiveness  on  a  fttH-himohd^e  bf  all 
ante<ftdent  gtrih.  B^mwell  vs.  BramWell,  0th .  Edg.  Eod. 
Rep.  ^32.  Afier  a  reconciliationy  fresh  Acts  of  cruelty  will 
revive  acts  of  cruelty,  and  also  of  adultery.  Worsley  vs. 
Wonriey,  Sth  Eng.  Eecl;  Rfep.  249.  Condonation  is  not  so 
Readily  presumed  against  the  Vife;  as  the  husband.  Know- 
tedge  of  the  gfuilt  of  the  husband,  and  ibrgiveness^  \fy  the 
wife,  are  not  Tegatly  tS  be  pi^umed,  but  mtjstHie  clearly  and 
distinctly  proved,  in  order  to  bar  h^r  aotioh.  Durant  vs. 
Dorant,  8d  Eftg.  Ebol,  Rep.  ^SW. 

After  careAilly  reviewing  the  several  grpnnds''  of  error 
assigned  to  the  rulings  of  theCouft  below,  we  find  ho  legal 
groQQd  upon  whidi  (in  om*  Jn^gtnent)  a  new  trial  onght  to 
be  granted  in  thi^  case,  and'the  only  remaintng  question  Ibr 
Ufi  to  decide  is,  wbM  is  the  legal  efi^t  of  the  verdict  of  the 
jkiry  as  to  tlie  sum  of  money  awaited  .to  the  plaintiff.  By 
the  1076tk  sectioit  of  the  Code,  it  is  |5rovlded  that  a  schedule 
ef  ^  propeil^  flbidl  1)6  fileS,  and  that  ^the  Jury  Midertng 
the  final  verdfot  in  the  obee  may*  provide  pmjiMmmt  oSihow 
ftv'tb^wift,  eklierfrotn  thecdr^of  the  estate^  or  oAcrtrtKy 
ajNorcHng  t»i^e  oondstion  of  the  htisband,  and  the  o^moe 
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fiom  wUck'  the  property  came  into* lehe  eoverftnrekv  TJ^ 
16Mdi  aeotioB  of  (be  CoAe  dMam^  that,  '^iilimmy  k  w 
allcnmnee  ini^ of  ike  imbamfe  mUde^  mede  Ibr  ti^mifpoHci 
the  wife  vlien  liviiig  aeptMite  jObMi  buMb  It  ii  ei^t-'.teiplMM 
Twry  (NT  permaoeDl.^  •  Pepwanad  .itftmotly  ^  gtanled  in  tli^ 
following  cases:  Firsts  of  divorce^  as  considered  in  soeliwi 
1676.; -eeopndy  fii  t^ues  i>f  ^vnlnnte^  iJc|>antif>B;^lW<d,  where 
the  wife^  agaiaat  her  wUl^  ie  either.  alvuidDiied  or  4ri:!ii^«i  off 
by  her  hmband— Cbdev  aeotioci  1693.  AUnony  ie  theA.uit 
lowaam  which  is  made  toa^womaji  for  her  Hifpari  out  of  the 
horfiaiid's  estate*  It  is  ^epiefftUy  proportioMd  to  .^e  rank 
sad  .qvatify  at  the  |iartiea«  -.Ist  BLtCenUy  441.*  s 

By  the  old  lawy  as  tt  staod  e(t  the  ifciiM  of  the  «dof)itkm  o^ 
Code,  the  ffQfvty'ifmto  he  eqqelly  divided^  hetwem  the  ehik- 
dreii  of  the  pestiesy  unieBS  tk^  jury  ahmild  think  prepv  to  i^ 
low  dther  party  a  part  theMof.  OobVa  Dig.^  225.  « The  Legisr 
hdare^  at  the  time  t)f- the. ado|Kaoo  of'^the  Oode^  must  keprB** 
earned  to  have  known  whnt  the  old  lew  ww  apen  tl^e  enbjeatt 
The  term  f^jililnoiiyif  as  Qaparesaild  ia  tiieCodey.iatheae|c>re 
tD  be  coqelriied  «ip  •its  legal  t*3hmeal  sonsei  'Ptrmaaent  ^^ 
nmny  is  to  i>e  granted  ;to  the  wi4e  only  in  three  onsta.  ■ ,  Fjraty 
where  there  is  a  total  diverce.;  eeoood^  in  eases  ef  vobrntaiy 
BepamtioB^r  tfajuM^  where  the  wifti,  ifgainst^bei:  witt^  ie-4^ber 
sbtadoned  ear.  drivcspi  off-  by  h^  hafchand»  In  gsaoh  of  the 
eases  eaamMated,  pennan^^  aUii|Oi|jr  is  allowed  a&t  the  Mp* 
port  of  ihe.irife  ontof  bet  imsband'e  .estate*  'In  ease  <if  a 
Mai  dirot^  is  ehe  entitled  to  Anything  jnoreY  'Does  the 
verdiet  of  the  j^ry  ii^  Aia  oa^e^ vast. in  the  wife  the  ^beelnte 
iaUratJniiie  twelve  thoosimd  doUaie,  nadef  ^the  provirions 
af  Uie Code,  or.dMsit y^ait  In  her '^lat  kmoiuit  ea  pamattmi 
oifiBiofiy  out  of  Jierhnebaad'a  estate  lorjher  mufpori  and  i^iotn^ 
taumoe  during  Z(/«^  aeoording  to  ^r  rairk  and  condition  in 
sociefy?  *  When  >Hre  I6ok  to  the  1^9t,'l8$8  and  1999th  seo- 
tioQS  of  the  Code,  regulating  p^manent  sdimony  in  the  other 
tsro  specified  cases,  the  intention  of  the  Legislature  is  clearly 
manifested  in  regard  to  pennanmt  aHmony.  Our  conclusion, 
then,  is,  that  it  was  the  intention  of  the  Legislature  that,  in 
cases  of  total  divorce^  the  jury  might  provide  permanent  ali- 
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molij  for  the  wife,  either  fireoi  the  eofjMM  of  her  kwbaad^ 
estate,  or  oiher^de^  andr  that  permaneiit  mlimoojr  Riea»  a 
e«itaUe  proVifliaii  finr  (A^.jvppcrt  «ad  momf^aneg  of  the 
¥Mii^  out  of  iier  kusbipd'fi  «Btat^  4«niig  her  Kfe^  atseordiag  to 
her  mnk  lUMlcovditioa  hi  the  eommunitf  i&  which  she  re- 
ttdee.* 

This  e9«8tr«atiM*  ef  the  Cedie/it  itf  saia,  will*  operate 
harihljr  n  this  oea^  beoause  the  huebuid  deriTed  inoet  of  hie 
ppuperty  from  hie  wife :  stfll^  h'  wa^  Us  property  and  4l^ 
pfovisinn  ie  made  for  tbe  wife  out  of  Atteitole.  Butsappose 
the  hnefaBnd'hadaoqmred  no  prep^rfy  by  hie  wife,  yet  ehe  is 
entitle4  to  pernMmeni  alimeiiy  out.  of  Att  ttik^e  fer  her  eapport 
aad  maintn^naaoe  duriag  life;  hut* would  it  be»  juet  and  equi- 
tabte  at  her  dmtb  that  the.  ooiepiM  of  the  prepertjr'pfrovided  as 
permaaeat  aliinoi^y  fer  her  wppoH  ami  gtota^wwawy  ind  of 
her  huaban^B  pdaU  etioald  ga  to  her  I^jjal-  repreeentativm  in- 
stead- of  her  hofeband  ^or  hie  legal  r^reeeotatiTes,  when  she 
had  braughft  aelihiog  into  |he  fiunfljr  f 

The  conetmetiba  which*  we  give  to  the  Codr  must  opemte 
aaagoaeral  rdle,  appUeaUe  to  all  meee  a»  to  the  legal  etktit 
of  gmntfciig  pertaaaeBt  aKmoajr  ^t  of  the  hadband's  eetete^ 
iriiere  a  tottf  divoroe  is  gnmted^  It  is  ^toHe  probable  if  was 
the  ilateatioa  of  the  Legtalatore^  in  raitriotittg'  tbe  wife  to 
permanent  alhaonjr  fee -ter  sifipor^  doriag  Kfe  out  of  her  haa- 
band's  estate,  aet  to  oAr  n^  iadttoement  ibr  haebaiid  and 
wife  totidifisrflveiha  marriage  eoatMcit  from  merefy  meroeoary 
motives  as  fo  prepertj^  The  legal  efifeot  rf  Jthe'Tbrdiet  ren- 
dered by  the  jot^^  in  this  ease^  oqder  At  provkioae  of  the 
Oode,  IB  io  Tmtrtheamoant  feand  by  them  inthepkintiff  ms 
permaaeat  .alimony  doriiig  4er  life  only  fer  her  maidmamee 
and  mupperiy  aeeordkq;  to  heriaak  and  cdBdithni  ia  Kfei 

X^  tho  Judg^^  of  the  Court  below  beikffirmed. 
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John  Doe,  ex  dem.^  Phimp  P.  Clayton,  Nelson  Tift, 
d  al.f  plaintiffs  in  error,  V8,  Richard  £oe,  Cki8»  Ejector, 
and  Samuel  Palfus,  defendants  in  error. 

1.  Where  a  decree,  for  a  specific  performance,  is  a  link  in  a  chain  of 
title,  it  must  be  considered  as  if  it  were  a  deed  from  the  party  required 
to  make  a  deed. 

2.  When  the  Court  below  is  dissatisfied  with  a  verdict,  and  grants  a  dew 
trial,  and  no  principle  of  law  is  thereby  violated,  and  the  testimony 
leaves  important  points  in  doubt,  which  doubts  can  be  removed  on 
another  trial,  ^\^  Court  will  not  disturb  the  ruling. 

Ejectment.  Motion  for  new  trial.  Decided  by  Judge  Ir- 
win. Dougherty  Superior  Court.  December  Adjourned 
Term,  1866. 

This  was  an  action  of  ejectment,  for  a  quarter  of  an  acre 
of  land,  on  Broad  street,  Albany,  to-wit :  lot  number  twen- 
ty, being  part  of  original  land  lot  number  three  hundred  and 
twenty-thre^,  in  the  first  section  of  Dougherty  county,  on  the 
several  demises  of  Philip  P.  Clayton,  Peter  W.  Turthy,  as 
administrator  of  Augustus  R.  Rugg,  James  H.  Bishop  and 
Curtis  R.  Parsons,  partners  under  the  style  of  Bishop  &  Par- 
sons, and  Nelson  Tift. 

The  tenant,  Palfus,  was  admitted  to  be  in  possession  of 
said  lot  at  the  commencement  of  the  suit.  John  Jackson  was 
made  a  party  defendant  by  consent. 

Plaintiff  introduced  Peter  J.  Strozier,  who  testified  that 
he  was  present  at  the  sheriff's  sale  of  the  premises,  under  fi, 
fa,  of  John  Jackson.  The  sale  was  also  under  the  fi,  fa.  of 
Bishop  &  Parsons.  Rugg  and  Jackson  were  present  at  the 
sale,  which  was  in  July,  1842 : 

Edward  Richardson  testified :  As  agent  for  Bishop  & 
Parsons,  he  called  on  A.  K.  Rugg,  their  attorney,  soon  after 
the  sale  of  the  lot,  and  he  told  witness  Bishop  &  Parsons 
could  have  the  lot ;  witness  told  Rugg  he  would  take  the  lot 
and  pay  the  money.  Rugg  died  a  few  weeks  aftier  without 
making  the  title. 

Plaintiff  also  read  in  evidence  the  following  documents : 
the  original  bill,  answer  and  decree  in  the  cause  of  Bishop  & 
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Parsons  vs.  Joseph  B.  Shores,  administrator  of  Rugg,  and 
the  original  claim  papers  at  the  administrator's  sale. 

These  were  objected  to  by  defendant's  attorneys,  but  the 
objection  was  overruled. 

Plaintiff  read  in  evidence  five  deeds  to  said  land  lot,  tracing 
title  from  the  State  to  Nelson  Tift,  as  admitted  by  the  defend- 
ant.   (By  consent,  these  deeds  are  not  described  in  the  record.) 

Plaintiff  closed. 

Defendant  read  in  evidence  a  deed  from  George  W.  Collier, 
sheriff,  to  John  Jackson,  for  said  lot.  The  order  requiring 
the  sheriff  to  make  this  deed  was  recorded  4th  August,  1860, 
the  deed  was  dated  3d  February,  1843,  and  was  recorded 
13th  December,  1852,  and  its  consideration  was  ten  dollars. 

Defendant  introduced  JasEPH  Thorn,  who  swore  that  A. 
J.  Swinney  went  into  possession  of  the  lot  directly  after  the 
fire  in  1849  or  1850,  and  when  he  went  out  Palfus  went  in, 
and  remained  in  possession  till  the  beginning  of  this  suit. 

Defendant  also  read  in  evidence  an  agreement  of  A.  J. 
Swinney,  dated  Albany,  Ga.,  19th  June,  1851,  acknowledg- 
ing a  renting  from  defendant  in  1849  or  1850«  and  agreeing 
to  rent  for  a  -certain  length  of  time  thereafter. 

Swinney  was  said  to  be  intoxicated  at  the  time  of  the  trial, 
and  wa«  not  introduced  as  a  witness. 

Plaintiff  introduced  an  agreement  of  A.  J.  Swinney.  It 
was  in  substance  a  lease  from  Peter  J.  Strozier,  attorney  of 
Young  P.  Outlaw,  and  Richard  K,  Hines,  Jr.,  attorney  for 
Bishop  &  Parsons,  (dated  8th  January,  1851,)  of  said  lot 
until  1st  Januarv,  1863. 

Plaintiff  read  in  evidence  a  deed  from  Green  Tinsley, 
sheriff,  to  Nelson  Tift,  dated  5th  July,  1842,  which  had  not 
been  recorded,  reciting  that  the  land  was  sold  as  the  property 
of  Clayton. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute. 

During  the  term,  the  defendant  moved  for  a  new  trial  on 
the  grounds — 

1st.  That  the  Court  erred  in  allowing  the  plaintiff  to  read 
to  the  jury  the  bill  of  Bishop  &  Parsons,  against  Shores,  ad- 
ministrator of  Augustus  B.  Rngg,  deceased,  and  the  answer 
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of  said  administrator,  as  evidence  against  the  defendant  in 
this  issue  as  to  the  truth  of  such  allegation,  as  also  the  recital 
ia  the  decree  in  said  case  (other  than  those  decreeing  convey- 
ances from  the  estate  of  Rugg  to  Bishop  &  Parsons.) 

2d.  Because  the  Court  erred  in  charging  the  jury  that  the 
recitals  in  said  decree  that  said  lot  was  purchased  by  said 
K^ggy  in  Ills  lifetime,  as  agent  and  attorney  of  Bishop  & 
Parsons,  under  their  instructions,  and  that  said  Rugg  in- 
tended to  take  the  title  in  their  names,  but  from  some  accident 
or  mistake  the  title  was  made  in  the  name  of  Rugg,  was 
evidence,  whereas  bis  title  showed  he  had  no  interest  in  or 
right  to  said  lot. 

3d.  Because  the  Court  erred  in  charging  the  jury  that 
when  the  possession  of  defendant  was  founded  upon  or  com- 
menced in  a  fraud,  the  statute  of  limitations  would  not  run 
in  his  &vor,  or,  in  other  words,  that  such  a  possession  as 
commenced  or  was  founded  on  a  title  acquired  in  and  by 
fraud  could  not  ripen  into  a  statutory  title. 

4th.  Because  the  Court  refused  to  charge  as  requested,  that 
if  defendant  purchased  the  lot  at  sheriff's  sale,  in  July,  1843, 
and  took  the  sheriff's  deed  therefor,  and  took  possession  under 
^vi  title,  and  held  possession  under  a  claim  of  right  as  his 
property  and  against  the  whole  world,  either  by  himself  or 
his  tenants,  for  seven  years,  openly,  continuously  and  ad- 
versely, that  his  title  was  good  as  a  statutory  title,  barring 
the  plaintiff's  right  to  recover,  thoi^h  such  sale  did  not  pass 
the  real  title,  at  the  time  of  the  purchase : 

And  lastly,  because  the  verdict  was  contrary  to  law,  con- 
trary to  the  evidence  and  the  weight  of  the  evidence. 

The  record  does  not  show  what  was  the  charge  of  the 
Court,  and  the  Judge  certifies  that  the  statements  of  the 
motion  for  a  new  trial  are  incorrect.  He  says  he  charged 
that  a  decree  was  evidence  of  the  recitals  therein  between  the 
parties  thereto,  as  though  they  were  contained  in  a  deed  and 
binding  on  the  parties  in  the  same  way,  and  when  relied  upon 
as  a  link  in  a  chain  of  title,  it  must  be  connected  as  though 
it  was  a  deed. 

He  says  the  Court  further  charged,  that  *^  fraud  vitiates  all 
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contracts,  and  if  proven  that  possession  was  obtained  bjr 
fraud,  the  statute  would  not  run  in  favor  of  the  perpetrator 
of  the  fraud,  so  as  to  ripen  into  a  statutory  title,  but  that 
fraud  would  not  be  presumed,  but  must  be  proven  likeanr 
other  fact,  and  that  the  taking  of  the  second  deed  at  sheriff's 
sale  by  Jackson  was  not  of  itself  a  fraud/' 

He  sajs  he  further  charged  the  jury  that  before  the  pas- 
sage of  the  act  of  1852,  possession,  to  be  the  foundation  of  a 
statutory  title,  must  be  public,  continuous,  exclusive,  uninter- 
rupted and  peaceable,  and  under  claim  of  right,  and  that  if 
the  jury  believed  that  the  defendant,  either  by  himself  or 
tenant,  had  so  occupied  the  land  in  dispute  for  seven  years, 
they  ought  to  find  for  the  defendant. 

At  this  point,  attorney  for  defendant  verbally  requested  the 
Court  to  charge  in  substance  what  is  set  forth  in  said  motion 
for  new  trial.  The  Court  did  not  charge  in  the  language  re- 
quested, but  charged  the  jury  that  if  they  believed  from  the 
evidence  that  the  defendant,  by  himself  or  tenant,  had  been 
in  the  public,  continuous,  exclusive,  uninterrupted  and  peace- 
able possession  of  the  lot  in  dispute  under  claim  and  color  of 
title  for  seven  years  immediately  preceding  the  commence- 
ment of  this  suit,  they  ought  to  find  for  the  defendant. 

In  all  this  the  Judge  thought  he  was  correct,  but  having 
failed  to  charge  what  constituted  a  color  of  title  and  adven?c 
possession  under  the  act  of  1852,  and  the  effect  thereof^  and 
thinking  that  under  the  circumstances  this  omission  may  have 
influenced  the  jury,  he  granted  a  new  trial. 

To  this  order  of  a  new  trial  the  plaintiff  in  error  excepted, 
and  now  assigns  it  as  error. 

HiNES  &  HoBBS,  P.  J.  Stbozibb,  for  plaintiff  in  error. 

Richard  F.  Lyon,  John  A.  Davis,  for  defendant  in 

I 
erron 
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Walker^  J. 

1.  The  Judge  instructed  the  jury  'Hhat  a  decree  is  evi- 
dence of  the  recitals  therein  between  the  parties  thereto  as 
thoQgh  thej  were  contained  in  a  deed,  and  binding  on  the 
parties  in  the  same  wav;  and  when  relied  on  as  a  link  in  a 
chain  of  title,  it  must  be  considered  as  though  it  were  a 
deed."  We  see  no  error  in  this ;  it  is  substantially  what  is 
contained  in  Sec.  4119  of  the  Code.  As  there  was  no  evi- 
dence showing  any  title  in  Bugg,  either  by  possession  or 
otherwise,  we  do  not  see  that  it  was  very  material  whether 
the  record  of  the  case  of  Bishop  &  Parsons  vs.  Rugg's  ad- 
ministrator, was  admitted  or  rejected. 

2.  The  Court  granted  a  new  trial,  on  the  ground  that  he 
omitted  to  charge  what  constitutes  color  of  title  and  adverse 
possession  under  the  act  of.  1852.  Inasmuch  as  the  Judge 
thought  there  should  be  a  new  trial,  and  we  see  no  principle 
of  law  violated  in  so  doing,  and  more  especially  as  the  testi- 
mony leaves  some  important  points  in  doubt,  which  can  be 
made  clear  on  a  new  trial,  we  arc  not  disposed  to  control  the 
discretion  as  exercised  in  this  case. 

There  are  several   points  which  need  elucidation.    The 

paper  title  is  shown  to  be  in  Tifl,  and  yet  both  sides  attempt 

to  derive  title  from  Clayton.     What  interest  in  the  premises 

he  ever  had  does  not  appear.     No  deed  is  shown  conveying 

title  to  him,  nor  does  it  appear  from  the  record  that  he  ever 

was  in  possession  of  the  lot.     We  have  already  alluded  to 

the  fact  that  Bugg  is  not  shown  to  have  had  any  title  at  any 

time,  and  still  it  seems  that  stress  was  laid  upon  the  record, 

introduced  by  plaintiff,  of  the  case  of  Bishop  &  Parsons  vs. 

Rugg's  administrator.     The  deed  made  by  the  sheriff  at  the 

<ale,  in  July,  1842,  was  made  to  Tifl  and  not  to  Rugg.     We 

do  not  see  what  the  doctrine  of  possession  under  claim  of 

right  had  to  do  with  the  case,  because  it  appears  that  all  who 

claimed  the  lot  showed  color  of  title. 

It  is  uncertain  in  what  character  ^^  Swinney  went  into  pos- 
session of  the  lot  directly  aflq:  the  great  fire  in  1849  or 
ISoO/'     It  was  said  in  argument  that  at  the  time  of  the  trial 
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he  was  intoxicated,  and  therefore  was  not  introduced  as  a  wit- 
ness. By  Swinney^s  agreement  of  January,  1851,  he  was  the 
plaintiff's  tenant ;  by  his  agreement  in  June,  1851,  he  recites 
that  he  was  the  tenant  of  defendant  in  1860,  and  agreed  so 
to  continue.  If  in  law  he  was  the  tenant  of  plaintiff  in 
January,  1851,  he  could  not  by  an  attornment  in  June  there- 
after defeat  the  plaintiff's  possession.  Possibly  he  went  into 
possession  originally  as  a  mere  "squatter,"  and  if  so,  his  pos- 
session would  be  in  subordination  to  the  title  of  the  tme 
owner — Stamper  vs.  Griffin,  20th  Ga.  R.,  234.  Perhaps  he 
went  into  possession  as  the  tenant  of  Jackson,  as  he  recites  in 
the  agreement  of  June,  1851 ;  if  so,  then  his  subsequent  at- 
tornment to  Bishop  &  Parsons,  in  January,  1851,  would  not 
change  the  possession  from  Jackson  to  Bishop  &  Parsons. 
These  suggestions  are  made  for  the  purpose  of  showing  the 
uncertainties  hanging  about  the  merits  of  this  case,  and  as 
reasons  why  we  should  allow  the  re-hearing  granted  by  the 
Court  below.  The  testimony  to  remove  the  most  of  these 
doubts  is  attainable,  and  we  hope  will  be  produced  on  another 
trial.  We  presume  the  whole  facts  of  the  case,  as  they  ap- 
peared in  the  Court  below,  are  not  embraced  in  the  record, 
and  that  the  omission  of  facts  in  the  case  does  injustice  both 
to  the  Court  and  the  counsel.  From  the  points  made  in  the 
motion  for  a  new  trial,  and  the  charges  which  the  Judge  cer- 
tifies he  gave,  there  must  have  been  many  facts  before  the 
Court  below  which  do  not  appearin  this  record.  Upon  no 
other  hypothesis  would  the  conduct  of  either  the  Court  or 
counsel  be  explicable.  We  affirm  the  judgment  granting  a 
new  trial. 


Judgment  affirmed. 
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Howell  Cherbt,  plaintiff  in  error,  vs.  James  R.  WALKE^y 

defendant  in  error. 

Note.  Wabkeb,  G.  J.,  did  not  preside  in  t^is  case. 

On  the  trial  of  an  action  on  a  promissory  note  given  in  consideration  of 
Confederate  notes,  the  Court  charged  the  jury,  *'That  in  determining 
the  equities  in  this  case,  you  may  consider  the  law  read  from  the  Code, 
(sec.  2723,)  authorizing  the  holder  of  a  note  payable  in  specifics,  on 
failure  of  payment,  to  recover  the  value  of  such  articles  at  the  time  the 
note  is  due  and  payable,  but  yon  are  not  bound  to  do  so.^'  Held,  that 
this  charge  is  erroneons,  being  calculated  to  make  the  jury  believe  that 
the  valoe  of  Confederate  notes,  at  the  time  the  note  falls  due,  is  the 
amount  for  which  they  should  find. 

Assumpeit.  Confederate  Contract.  Tried  before  Judge 
WoRRiLL.    Taylor  Superior  Court.     April  Term,  1867. 

Howell  Cherry  Bued  James  R.  Walker  on  a  promissory 
note,  in  the  usual  form,  for  $4,280,  dated  May  4th,  1863,  and 
due  4th  May,  1864.  In  April,  1866,  a  verdict  for  the  full 
amount  was  given,  and  defendant  appealed. 

At  the  appeal  trial,  plaintiff  introduced  the  note  and  closed. 

The  defendant  introduced  an  admission  that  the  considera- 
tion of  the  note  was  Confederate  States  treasury  notes,  loaned 
to  defendant  by  plaintiff;  that  at  its  date,  one  dollar  in  gold 
was  worth  five  dollars  of  said  treasury  notes,  and  at  its  ma- 
turity, one  dollar  in  gold  was  worth  twenty  dollars  of  said 
treasary  notes ;  and  that  at  the  trial,  the  premium  in  green-* 
backs,  was  thirty-five  per  cent,  for  gold. 

The  Court  charged  the  jury,  that  it  being  admitted  that 
the  consideration  of  the  note  was  Confederate  currency,  the 
presumption  was  that  the  note  was  to  be  paid  in  the  same 
currency;  and  that  in  determining  the  equities  of  the  cas^ 
they  might  take  the  value  of  Confederate  treasury  notes,  as 
proved,  at  the  date  of  the  contract,  or  the  value  of  the  same 
at  the  maturity  of  the  note. 

And,  by  request  of  defendant's  attorneys,  he  further  charged| 
that  in  determining  the  equities  of  the  case,  the  jury  might 
consider  the  section  of  the  Code,  as  to  notes  payable  in  spe- 
dficB,  which  had  been  read  to  them,  (which  gives  the  value  of 


328  SUPREME  COURT  OF  GEORGIA. 

Cherry  vs.  Walker. 

the  articles  when  due  and  payable,  on  failure  to  pay) ;  bat 
that  they  were  not  bound  to  do  so.  Verdict  was  for  $289, 
with  interest  and  costs. 

A  motion  for  new  trial  was  made  upon  the  grounds: 

1st.  That  the  verdict  was  contrary  to  equity  and  the  prin- 
ciples of  justice  and  equity,  and  contrary  to  law. 

2d.  Because  the  Court  erred  in  charging  that  the  presurajv 
tion  was,  that  the  note  was  to  be  paid  in  the  same  currenc}' 
for  which  it  was  given. 

3d.  Because  the* Court  erred  in  charging,  that  in  fixing  the 
equities,  the  jury  might  take  the  value  of  said  currency  at 
the  date  or  at  the  maturity  of  the  note. 

4th.  Because  the  Court  erred  in  charging  as  requested  by 
defendant's  attorney  aforesaid. 

The  motion  for  new  trial  was  overruled,  and  plaintiff  ex- 
cepted, and  assigns  error  upon  the  several  grounds  therein  set 
forth. 

Cabanibs  &  Pjeeplbs,  (represented  by.N.  J.  Hammond,) 
Wallace  &  Ross,  for  plaintiff  in  error. 

B.  Hill,  for  defendant  in  error. 

Walkeb,  J. 

In  Evans  vs.  Walker,  decided  at  December  Term,  1866, 
the  Court  below  instructed  the  jury,  that  the  value  of  Con- 
federate notes  at  the  time  the  debt  became  due,  was  the 
measure  of  the  plaintiff's  rights.  There  as  here,  the  oonsid- 
Aration  of  the  note  sued  on,  was  Confederate  notes  borrowed, 
imd  payable  at  a  period  in  the  future,  with  legal  interest. 
There  as  here,  the  notes  had  greatly  depreciated  from  the  time 
the  note  was  given,  until  it  fell  due.  We  thought  the  Judge 
erred,  and  reversed  his  ruling.  In  this  case,  the  charge  given 
by  request  of  the  defendant's  counsel,  is  substantially  the 
same  as  that  given  in  Evans  vs.  Walker.  It  is  true  that  the 
Court  here  tells  the  jury  that  they  are  not  bound  to  adopt 
the  rule  prescribed  by  the  Code,  sec  2723,  for  a  note  payable 
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ID  specifics ;  but  it  was  improper  to  refer  to  this  section  at  all, 
as  the  rale  in  this  case,  because  it  would  tend  to  control  the 
minds  of  the  jury.  The  ordinance  is  very  broad,  and  it  is 
better  to  enforce  it  according  to  its  terms. 

We  do  not  attempt  to  prescribe  general  rules  which  shall 
apply  to  all  cases  under  the  ordinance.  In  Evans  vs.  Wal- 
ker, we  announced  our  views  of  this  ordinance.  In  that  case 
we  said,  ^*  That  in  that  class  of  cases  embraced  by  the  ordi- 
nance, the  proper  course  to  be  pursued  is  this :  let  the  Judge 
who  has  the  case  to  try,  give  the  ordinance  in  charge,  the 
whole  ordinance,  (not  that  every  part  applies  to  every  case 
that  ooraes  up,)  and  then  instruct  the  jury  to  consider  the 
whole,  not  for  the  purpose  of  making  a  different  contract  from 
Aat  entered  into  between  the  parties,  but  to  ascertain  their 
trae  meaning  and  intention,  giving  an  equitable  construction 
to  the  argument,  and  then  returning  a  verdict  on  the  princi- 
ples of  equity.  We  certainly  think  that  the  convention  intended 
to  give  to  the  jury,  more  than  the  ordinary  discretion  dele- 
gated to  jurors,  which  should  be  respected  by  the  Courts, 
unless  flagrantly  abused  to  the  manifest  wrong  and  injury  of 
the  parties." 

This  is  as  far  as  a  majority  of  the  Court  is  now  prepared 
to  go.  Were  we  to  attempt  by  general  rules,  to  control  the 
decision  of  fujbure  cases,  we  should  probably  defeat  the  salu- 
tary provisions  of  the  ordinance.  We  think  it  better  that 
each  case  be  decided  upon  its  own  peculiar  fects,  under  such 
of  the  provisions  of  the  ordinance  as  may  be  applicable. 
While  this  course  will  not  be  very  satisfactory  to  ourselves  or 
to  the  profession,  yet  it  will  advance  the  ends  of  justice,  and 
carry  out  the  intention  of  the  law-making  power,  and  there- 
fcre  we  should  to  pursue  it. 
Judgment  reversed. 
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Henry  S.  Davis,  administrator,  et  al.,  plaintiff  in  error,  t?«. 
Wyatt  R.  Singleton  and  William  A.  Black,  defend- 
ants in  error. 

Notb.~Wabvkb,  C.  Jm  did  not  predde  in  thii  oaae. 

New  parties  may  be  added  to  an  original  bill,  by  an  amendment  in  th* 
nature  of  a  supplemental  bill ;  and  the  representatives  of  deceased 
persons  may  be  made  parties  by  Bcire  facias. 

Amendment.  Demurrer.  Decided  by  Judge  Worrill, 
Schley  Superior  Court,  October  Term,  1866. 

John  Joyce  owned  an  interest  in  the  estate  of  Jesse  Cherry 
and  of  Naomi  Lilly,  deceased.  John  Springer  was  the  ex- 
ecutor of  Cherry,  and  Samuel  H.  Crawford  was  the  adminis- 
trator of  Lilly. 

Joyce,  for  a  valuable  oonaideration,  sold  bis  said  interest  to 
Burton  A.  Congleton,  and  delivered  to  him  an  irrevocable 
power  of  attorney  to  sue  said  Springer,  executor,  and  Craw- 
ford, administrator,  for  said  interests.  For  a  like  considera- 
tion, Co^igleton  sold  two-thirds  of  his  said  purchased  interests 
to  William  A.  Black  and  Wyatt  B.  Singleton,  and  agreed  to 
prosecute  suit  for  the  same,  at  the  common  expense,  and  for 
the  common  benefit  of  said  three  purchasers. 

Congleton  filed  his  bill  in  the  name  of  Joyce  for  discovery, 
ne  exeaty  &c.,  against  Springer  and  Crawford.  Congleton 
died,  and  Austin  Congleton  became  his  administrator.  Craw- 
ford died,  and  his  wife  administered  on  his  estate;  and 
Springer  died,  and  his  estate  was  administered  upon  by 
Henry  S.  Davis. 

Before  Springer  died,,  he  left  with  Seaborn  Montgomery  a 
sum  of  money  and  other  assets  to  meet  the  decree  of  the 
Court,  and  save  harmless  his  securities  on  the  ne  exeat  Ixmd. 

Austin  Congleton  refused  to  prosecute  said  cause. 

Said  Black  and  Singleton  set  forth  these  facts  in  a  supple- 
mental bill,  and  prayed  that  Joyce's  name  be  stricken,  be- 
cause he  was  an  unnecessary  party  complainant ;  that  they  be 
made  the  sole  complainants  in  said  bill ;  and  that  the  said 
administrators  of  Springer  and  Crawford,  and  said  Mont- 
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gomerjy  be  made  parties  defendant  to  said  bill,  without 
prejadice  to  said  ne  exeat,  and  the  cause  proceed ;  and  that 
tfaej  account  with  complainant  as  assignees  of  said  interest  of 
Joyce. 

This  supplemenal  bill  was  demurred  to,  for  a  misjoinder  of 
defendants,  and  causes  of  action,  and  multifariousness,  and 
because  the  object  of  complainants  could  be  obtained  by 
amendment  to  the  original  bill ;  and  lastly,  because ,  com- 
plainants' claim  is  champertous.  ' 

The  Court  overruled  the  demurrer,  on  terms  as  follows : 
that  the  administrators  of  Springer  and  Crawford  l)e  served 
with  scire  JofAca  to  show  cause  why  they  shall  not  be  made 
parties  defendant  to  said  original  and  supplemental  bills ;  and 
that  in  the  meanwhile  they  shall  not  be  held  to  be  parties 
thereto. 

Plaintiff  in  error  excepted  to  this  order  and  judgment, 
and  assigns  the  same  as  error. 

Blanforb  and  Miller,  S.  Hall,  H.  K.  McCay,  for 
plaintiff  in  error. 

B.  HrLL,  for  defendant  in  error. 

Walkbr,  J. 

We  see  no  error  in  this  record.  The  Court  decided  that 
an  amendment,  in  the  nature  of  a  supplemental  bill,  might 
be  made ;  and  that  the  representatives  of  deceased  persons 
should  not  be  parties  to  the  bill  until  after  they  should  have 
been  called  upon  by  dcire  faciaa  to  show  cause  why  they 
should  not  be  made  parties  to  the  litigation.  We  think  this 
whole  matter  was  left  to  the  discretion  of  the  Circuit  Judge 
— Code,  Sec.  4093 — ^and  we  see  no  abuse  of  his  discretion  in 
this  case. 

Judgment  affirmed. 
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Wright  Martin  and  Joseph  G.  Yates,  administrator  df 
Jackson  Martin,  plaintiffs  in  error,  vs,  M.  M.  Tidwell, 
John  Favor,  d  al.,  defendants  in  error. 

Note.— Wabkbb,  C.  J.,  did  not  preside  in  this  oa«e. 

1.  There  being  evidence  to  sustain  the  verdict  in  this  case,  and  the  Judge 
who  tried  it  being  satisfied  with  it,  a  new  trial  is  refused. 

2.  A  partnership  may  exist  where  there  is  a  joint  interest  in  property 
and  in  the  profits  and  losses  of  the  adventure. 

8.  While  the  conduct  of  the  juryman,  Jones,  was  unbecoming,  yet,  as  it 
was  known  to  the  counsel  complaining  before  the  verdict  was  rendered, 
it  is  no  good  cause  f6r  a  new  trial. 

4.  Where  a  Court  of  Equity  obtains  jurisdiction  for  one  purpose,  it  will 
retain  it  until  complete  justice  is  done  to  all  the  parties. 

5.  In  a  creditors'  bill  others  not  parties  may  come  in  after  decree,  sub* 
mit  to  the  jurisdiction  of  the  Court,  and  have  their  rights  passed  upon, 
and  participate  in  a  fund  to  which  they  may  be  entitled,  according 
to  the  principles  of  equity. 

In  Equity  in  Fayette  Superior  Court.  Motion  for  new 
trial.    Decided  by  Judge  Warner,  March  Term,  1867. 

The  bill  charged  that  in  the  latter  part  of  1858,  Jackson 
Martin  and  Wright  Martin  purchased  of  Martin  Waldroup 
a  tract  of  land  in  said  county,  with  the  crop  thereon,  and  the 
stock  of  cattle,  &c.,  to  farm  as  partners ;  that  they  borrowed 
from  John  Favor  money  to  assist  in  said  purchase,  and  gave 
their  joint  note  therefor ;  that  they  made  and  delivered  to 
said  Waldroup  their  joint  and  several  note  for  $1,137.50, 
which  was  in  part  payment  for  said  land. 

The  notes  are  exhibited  by  copies  in  said  bill. 

It  further  charges  that  in  a  due  course  of  trade,  and  for  a 
valuable  consideration,  M.  M.  Tidwell  purchased  said  Wald- 
roup note ;  that  said  Wright  and  Jackson  stocked  said  farm 
with  their  respective  slaves,  and  carried  on  the  farmed  as 
partners  for  several  years;  that  Jackson  Martin  died,  leaving 
the  joint  property  on  the  farm,  including  six  bales  of  cotton; 
that  Wright  Martin  has  sold  said  cotton  and  holds  the  pro- 
ceeds of  it ;  that  Joseph  Yates  is  the  administrator  of  said 
Jackson  Martin's  estate,  and  as  such  he  has  sold  some  of  the 
stock  and  other  property  of  said  estate,  and  some  of  the 
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joint  property  of  said  firm;  that  the  land  (worth  not  more 
than  $1,000.00  or  01,500.00)  and  the  proceeds  of  said  cotton 
is  the  only  means  to  pay  the  debts,  because  the  estate  and 
Wright  Martin  are  otherwise  wholly  insolvent ;  that  Wright 
Martin  will  not  pay  said  debts ;  and  that  he  will,  unless  re- 
strained, dispose  of  proceeds  of  said  cotton  to  his  own  use ; 
that  he  has  no  family  exept  his  wife ;  that  they  have  heard 
that  he  says  he  will  never  pay  any  of  said  debts  ;  and  that 
the  complainants  fear  he  will  leave  the  State. 

The  prayer  is  for  subpoena,  for  injunction  restraining  said 
administrator  from  disposing  of  any  more  of  the  firm  prop- 
erty or  money,  except  in  payment  of  said  debts ;  that  Wright 
Martin  pay  said  money  to  a  receiver  of  the  Court ;  and  that 
he  and  said  administrator  pay  into  Court  all  assets  of  the 
firm  for  the  benefit  of  its  creditors,  (and  for  ne  exeat  against 
said  Wright  Martin,  and  general  relief.) 

M.  M.  Tidwell  having  sworn  that  he  could  not  obtain  the 
sanction  of  the  Judge  in  time  to  remedy  the  mischief  feared, 
the^  Clerk  of  said  Court  issued  process  directing  the  Sheriff 
to  arrest  Wright  Martin,  and  keep  him  in  close  custody  till 
he  delivered  to  the  Sheriff  said  proceeds  of  the  cotton,  or 
gave  bond  to  complainants  for  $2,000.00  for  the  forthcoming 
of  said  money  to  answer  the  decree  of  the  Court ;  and  that 
Wright  Martin  give  bond  for  $4,000.00  not  to  depart  the 
State  until  further  order  of  the  Court. 

On  the  30th  January,  1866,  the  Sheriff  arrested  Wright 
Martin^  and  took  bonds  in  terms  of  said  process. 

Complainants,  by  leave  had,  amended  said  bill.  Thereby 
they  charged  that  said  land  contained  two  hundred  and  fifty 
acres ;  that  said  Wright  and  said  Jackson  farmed  as  partners 
thereon  till  said  Jackson's  death ;  that  they  had  about  an  equal 
number  of  hands,  and  were  each  to  have  one-half  the  pro- 
ceeds of  the  farm ;  that  said  administrator  has  the  deed  to 
said  land,  which  has  never  been  recorded  ;  that  he  has  had 
half  of  the  land  appraised  as  belonging  to  said  estate,  and  that 
he  intends  to  sell  said  half  as  such ;  that  said  Wright  Martin 
acqoiesoes  therein,  and  thus  exposes  the  land  to  be  taken  for 
individual  debts  to  the  exclusion  of  joint  debts ;  that  Wright 
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Martin  sold  said  cotton  to  James  ]\f .  Austin,  who  did  not  pay 
in  full  for  the  same,  but  owes  therefor  about  one  thousand 
dollars,  for  which  he  has  given  to  said  Wright  Martin  a  note, 
since  the  service  of  said  bill ;  that  their  said  debts  constitute 
three-fourths  of  the  firm  debts;  that  they  have  offered 
Wright  Martin  indemnifying  bonds  if  he  would,  as  surviv- 
ing partner,  pay  the  whole  or  any  part  of  said  debts ;  and 
that  he  refused  and  threatens  not  to  pay  any  part  of  them. 

The  prayer  is  for  discovery  from  Austin  of  all  the  facts 
concerning  the  purchase  of  said  cotton  and  payment  for  the 
same  (waiving  answer  by  Wright  Martin),  and  for  injunction 
against  his  (Austin's)  paying  said  note ;  that  a  receiver  be 
appointod  to  sell  said  land,  and  to  take  chaise  of  the  pro* 
ceeds  of  said  cotton  and  stock,  to  satisfy  the  complainants 
and  other  firm  creditors  who  may  become  parties  to  said  bill ; 
and  that  Wright  Martin  and  said  administrator  be  enjoined 
from  making  any  disposition  of  said  assets. 

It  further  prayed  that  the  Sheriff,  or  other  suitable  person, 
be  appointed  receiver,  and  that  he  arrest  Wright  Martin  and 
keep  him  in  custody  until  he  deliver  to  said  receiver  all 
money,  debts,  or  evidences  of  debt,  of  said  firm,  and  es- 
pecially the  proceeds  of  said  cotton. 

Judge  BiGHAM,  at  Chambers,  sanctioned  said  bill  as 
amended,  confirmed  what  had  been  done,  appointed  William 
W.  Matthews,  Sheriff,  receiver,  and  ordered  injunction  and 
arrest  as  prayed  for. 

After  the  arrest,  complainants  again  amended  their  bill,  by 
charging  that  Wright  Martin  had  Austin's  note  for  only 
$1,000.00 ;  that  he  sold  the  cotton  for  $1,240.00,  and  had 
applied  part  of  it  in  paying  an  individual  debt  of  Jackson 
Martin  to  said  Austin. 

James  McElroy  and  William  Thompson  were  credit(»«  of 
said  firm,  and  upon  request,  were  made  parties  complainant 
in  said  bill. 

Wright  Martin  alone  answered  said  bill. 

The  answer  admits  the  purchase ;  says  that  the  price  of 
the  land  and  stock,  <&c.,  was  $2,275.00,  but  denies  that  it  was 
made  with  a  view  of  farming  with  Jackson,  Martin  as  part* 


MILLEDGEVILLE,  JUNE  TERM,  1867.     335 

Martin  and  Yates  vs.  Tidwell  and  Favor. 

ner ;  it  states  that  afler  said  purchase  he  did  send  his  negroes 
to  eaid  &rm^  but  it  was  only  because  he  had  no  home  for 
them,  and  because  he  expected  Jackson  Martin  to  pay  him 
their  hire.  In  1863,  he  called  on  Jackson  Martin  for  a  set- 
tlement, and  agreed  to  let  said  Jackson  have  the  whole  of  the 
stock  and  crop  bought  with  the  land,  receiving  therefor  one- 
half  of  six  bales  of  cotton  then  on  hand,  and  half  of  three 
or  four  hundred  pounds  of  lint  cotton  ;  and  it  was  then,  or 
aboat  that  time,  agreed  that  the  land  should  be  divided  and 
each  take  his  share  of  it.  He  and  his  brother  Jackson  went 
into  the  army ;  Jackson  never  returned,  and  the  land  was  not 
divided.  After  Jackson's  death  and  administration  on  his 
estate,  the  administrator  had  half  of  the  land  appraised, 
which  Wright  Martin  did  not  object  to,  as  he  supposed  it  was 
proper  to  sell  it  and  pay  Jackson's  debts.  He  and  his 
brother  borrowed  from  Favor  $811.80,  for  which  the  note 
exhibited  was  given,  and  they  gave  Waldroup  a  note  for 
|l,137.50 ;  the  money  borrowed  from  Favor  was  to  pay  in 
part  for  the  land,  and  the  note  to  Waldroup  was  for  the  bal- 
ance of  the  purchase  money.  He  sold  the  six  bales  of  cot- 
ton for  $1,230.00  or  $1,240.00  to  James  Austin  on  a  credit 
till  the  first  of  May,  1866 ;  after  deducting  some  claims 
which  Austin  held  against  Jackson  Martin,  he  (Austin)  gave 
Wright  Martin  his  note  for  $1,000.00,  due  as  aforesaid, 
which  note  he  had  placed  in  the  hands  of  one  of  his  securi- 
ties on  his  bond,  and  to  secure  counsel  fees.  He  received  in 
cash  for  the  cotton  only  $49.00,  and  is  responsible  for  half  of 
the  proceeds  of  the  cotton  to  Jackson's  estate. 

He  admits  that  Yates,  as  administrator,  sold  some  personal 
property  of  Jackson  Martin's,  but  denies  that  he  (Yates)  sold 
AQJ  property  belonging  to  him  and  Jackson  as  partners,  or 
any  joint  property,  except  a  oorn-sheller,  which  was  bought 
with  the  land,  and  thd^  administrator  paid  him  his  half  of 
what  it  brought. 

The  land  is  worth  as  much  as  charged ;  it  and  the  pro- 
ceeds of  the  six  bales  of  cotton  is  all  of  the  joint  property. 
He  admits  the  insolvency  as  charged,  and  that  he  has  no 
&mily  except  his  wife ;  but  denies  any  intention  to  leave  the 
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State^  and  all  collusion  or  fraud ;  says  he  has  not  paid  oom- 
plainants^  because  there  are  other  creditors,  and  has  not  said 
that  they  shall  never  have  their  money ;  but  said  that  they 
cannot  coDect  the  same  by  their  bill,  because  he  and  Jacksoo 
were  not  partners,  and  did  not  farm  together  as  such. 

By  an  amendment  to  the  answer,  Wright  Martin  says  that 
Jackson  Martin  alone  carried  on  said  farm,  and  had  his 
(Wright's)  negroes  only  part  of  the  time,  paying  hire  for 
them  as  aforesaid ;  that  the  labor  of  his  slaves  was  nothing 
like  equal  to  that  of  Jackson's  slaves,  and  denies  that  he  was 
to  receive  one-half  of  the  proceeds  of  the  farm,  or  that  be 
was  in  any  sense  a  partner  in  the  same.  He  says  that  Jack- 
son Martin  impliedly  owed  him  for  hire  of  slaves  and  rent 
for  his  half  of  the  land  and  one-half  of  the  stbck  purchased. 
He  say9  that  the  land  is  still  jointly  owned  by  him  and  said 
estate;  that  Austin's  note  for  9l>000.00  was  given  for  the 
cotton,  and  is  still  unpaid ;  and  that  he  paid  out  $49.00  as  a 
part  of  the  expenses  on  said  cotton.  He  denies  having  any 
assets  or  evidence  of  debt  belonging  to  said  estate  in  his  pos- 
session or  control. 

By  a  second  amendment  to  hi3  answer,  he  says  he  paid 
$25.00  to  Williamson  Jenkins  for  hauling  three  bales  of  said 
cotton  to  Atlanta,  Georgia,  five  dollars  to  Nathaniel  Grizsard 
for  assisting  in  hauling  them ;  that  he  owes  020.00  to  Mary 
Martin,  and  to  James  Austin  $10.00  for  repacking  one  bale, 
and  whatever  is  right  for  patching  and  roping  said  cotton ; 
that  Austin  agreed  to  take  the  cotton  at  forty  cents  per  poand 
if  he  were  allowed  to  retain  $177.80  to  apply  to  a  note  Aus- 
tin held  against  Jackson  Martin,  which  he  (Wright)  agreed 
to,  and  though  he  has  never  seen  the  note,  and  knows 
nothing  of  it,  he  believes  it  was  so  honestly  applied. 

The  complainants'  evidence  was  as  follows : 

James  McElroy  swore  that  he  lived  neiu:  the  farm  of 
Jackson  Martin ;  Wright  Martin's  hands  worked  there  with 
Jackson's;  witness  ginned  the  cotton,  six  bales,  of  which 
one-twentieth  was  witness'  for  the  toll ;  Wright  somettmes 
stayed  at  Jackson's  and  sometimes  at  Hobgood'a ;  Wright 
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and  Jackson  both  claimed  the  land ;  Jackson  claimed  all  the 
stock  except  one  mule^  which  was  Wright's. 

Mb. Thompson  testified  that  in  fall  of  1861, 

Jackson  employed  him  to  oversee  Jackson's  and  Wright's 
farm.  At  Fairbarn,  Jackson  asked  him  what  he  would 
work  for;  witness  informed  him;  he  said  he  would  see 
Wright  about  it ;  shortly  afterwards,  Wright  asked  witness 
if  he  had  seen  Jackson  and  traded  with  him;  witness  said 
'^  Yes/'  and  Wright  said  ^'All  right;  I  will  be  satisfied  with 
any  arrangement  Jackson  makes;  do  the  best  you  can." 
Witness  went  there  in  fall  of  1861,  and  lived  there  in  1862; 
left  six  bales  of  cotton  on  the  place.  Wright  had  the 
strongest  force;  the  hands  all  worked  together.  Witness 
was  to  receive  $225.00  for  1862,  and  at  that  rate  for  the  time 
in  1861 ;  $164.00  still  due  to  witness;  the  bales  of  cotton 
were  good,  weighing  from  450  to  500  pounds ;  Wright  Mar- 
tin sold  it  in  January,  1866 ;  Wright  told  witness  at  Hob- 
good's  that  he,  Wright,  had  a  right  to  wind  up  the  business ; 
that  he  had  an  interest  in  it ;  that  he  had  a  right  to  sell  the 
cotton  and  pay  witness  and  the  other  creditors  of  the  con- 
cern ;  that  Yates  ought  to  let  him  wind  up  the  business. 
Wright  had  two  n^ro  women  and  two  girls  and  one  boy  (a 
pretty  good  plough  boy) ;  the  negro  woman  had  four  or  five 
children ;  Jackson  had  a  man  and  two  women ;  the  mules 
belonged  to  Jackson.  When  witness  went  to  the  farm,  he 
foand  provisions  there,  and  when  he  left,  he  left  provisions 
there.  Witness  talked  with  Wright  about  being  hired  as 
overseer  in  October,  1861. 

The  note  read  in  evidence  as  follows : 

"$811.80.  By  the  twenty-fifth  December,  eighteen  hun- 
dred and  fifty-nine,  we  promise  to  pay  John  Favor  or  bearer 
eight  hundred  and  eleven  80-100  dollars,  and  if  not  punc- 
tually paid,  interest  from  date,  for  value  received.  Septem- 
ber leth,  1858.  JACKSON  MARTIN, 

"  WRIGHT  MARTIN. 

"  C.  Clements,  Security. 

"  Credit — March  2d,  1861,  three  hundred  and  seventy-five 
dollars." 
22 
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Mr.  Godwin  testified  that  be  saw  Wright's  and  Jackson's 
hands  working  together  on  the  Waldroup  place  in  1861-2-3; 
heard  Jackson  saj  he  had  six  bales  of  cotton ;  Wright  wished 
to  sell  some  of  it^  but  Jackson  refused  to  allow  it ;  said.be 
was  going  to  let  Favor  have  it  to  pay  his  debt ;  has  heard 
Wright  say  he  had  half  interest  in  the  cotton ;  never  heard 
anything  about  a  partnership. 

Jackson  said  Wright  wished  something  for  the  labor  of 
his  hands ;  in  1864,  Jackson  and  Wright  wished  witness  to 
decide  how  much  said  work  was  worth,  but  they  being  wit- 
ness' neighbors,  he  would  not  decide.  Wright's  negroes  had 
several  children.  Jackson  had  control  of  the  farm,  and 
owned  all  the  mules,  except  one  young  one ;  Wright  bought 
nothing  for  the  farm.  In  1864,  Jackson  called  on  witness; 
Jackson  was  lingering  three  or  four  months ;  Wright  took 
the  negroes  away  in  September  or  October,  1863. 

John  Favob  swore  that  in  1858  he  loaned  money  to 
Wright  and  Jackson  to  buy  land ;  Jackson  told  witness  dur- 
ing the  war  he  might  have  the  cotton  to  pay  his  (witness') 
debt ;  that  he  had  heard  both  Wright  and  Jackson  acknowl- 
edge the  partnership ;  Wright  said  he  wished  witness  to  have 
the  money,  but  was  advised  to  hold  it  until  it  was  settled  by 
law ;  Tidwell  and  witness  demanded  the  money  from  Wright; 
he  said  he  would  come  and  see  us,  but  did  not  come;  Wright 
said  he  was  advised  to  sell  the  cotton ;  Wright  and  Jackson 
both  present  when  the  note  w^a  credited ;  both  said  the  note 
was  given  for  money  to  pay  for  the  land ;  Wright  said  Colo- 
nel Huie  and  Blalock  had  advised  him  there  was  a  partner- 
ship ;  they  farmed  together,  and  jointly  owned  the  land ; 
Wright  did  not  use  the  word  partnership,  but  said  "  we "; 
witness  thinks  Wright  also  said  Tidwell  advised  him  likewise 
that  there  was  a  partnership. 

Complainant  read  in  evidence  the  deed  from  Martin  Wal- 
droup, executed  in  Fayette  (bounty,  Georgia,  1st  September^ 
1858,  conveying  to  Wright  and  Jackson,  their  heirs  and 
assigns,  in  consideration  of  $1,800.00,  lot  number  fifty- 
nine,  and  northeast  comer  of  lot  number  forty,  in  the  ninth 
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district  of  said  county,  being  two  hundred  and  fifty  acres, 
more  or  less. 

John  Hurc  testified  that  Wright  represented  to  him  that 
the  farm  was  in  copartnership ;  that  they  had  bought  corn, 
&c.,  for  the  farm ;  that  the  cotton  was  raised  on  the  farm,  and 
wished  to  know  of  witness  whether  he  could  not  sell  the  cot- 
ton, as  surviving  copartner.  Jackson's  estate  and  Wright's 
are  both  insolvent.  Afterwards  Wright  seemed  to  have 
changed  his  mind ;  he  came  to  witness  and  said  there  was  no 
partnership.  Judgment  on  Favor^s  note  is  against  Jackson 
and  Wright  jointly ;  Austin's  note  was  drawn  from  Blalock's 
possession  by  process  of  the  Court. 

Mr. Thompson,  reintroduced,  testified  that  Wright 

paid  him  $40.00  for  overseer's  wages,  and  said  he  and  Jack- 
son were  both  bound  for  the  balance;  Jackson  employed 
witness;  witness  considers  both  bound*  to  him,  and  Wright 
promised  he  would  pay  witness  when  he  (Wright)  sold  the 
cotton. 

Q.  C.  Grice  testified  that  he  wrote- the  deed  and  saw  it 
ezecnted  at  the  date  therein  specified,  and  wrote  the  note 
which  Tidwell  now  holds  and  saw  it  signed ;  it  was  given  for 
the  land ;  did  not  recollect  what  was  said  when  the  deed  and 
note  were  signed. 

M.  M.  TiBWELii  testified  that  Wright  Martin  said  he  had 
six  bales  of  cotton^  and  asked  whether  he  could  sell  it,  as 
surviving  partner,  and  witness  told  him  he  could ;  witness 
bought  the  note  from  Waldroup  at  ten  per  cent,  discount ; 
Wright  said  he  wished  to  sell  the  cotton  and  pay  the  debts, 
and  afterwards  said  he  had  sold  it,  and  had  the  money,  but 
would  not  pay  it  out  except  under  the  law ;  he  showed  wit- 
neffi  a  roll  of  money. 

Z.  B.  BuojocK  testified  that  he  went  with  Jackson  to  see 
Waldroup,  to  buy  the  land ;  Jackson  was  living  in  a  rented 
house,  and  the  land  was  bought  for  a  home  for  Jackson ; 
W^right  asked  witness  if  he  could  sell  the  cotton  as  surviving 
partner,  and  witness  told  him  he  could. 

Complainant  then  read  in  evidence  the  following  note : 
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• 

"  $1,137.50.  By  the  twenty-fiflh  day  of  December,  eigh- 
teen hundred  and  fifty-nine,  we  or  either  of  us  promise  to 
pay  Martin  Waldroup  or  bearer  eleven  hundred  and  thirty- 
seven  dollars  and  fifty  cents  for  value  received. 

"JACKSON  MARTIN. 
"WRIGHT  MARTIN. 
''8ept.2l8t,  1858/' 

Complainant  closed. 

Defendants  introduced  the  following  testimony : 
Dr.  Stephen  Malone  testified  that  he  practiced  for  Jack- 
son Martin,  and  always  charged  the  account  separately ;  tbat 
Jackson  said  he  had  hired  Wright's  negroes  to  work  on  the 
&rm,  and  was  constantly  quarreling  about  Wright's  women 
and  children  being  so  expensive;  that  Wright  had  tvrO 
women,  two  girls,  and  a  plough-boy ;  that  both  owed  wit^ 
ness ;  that  witness  went  to  Jackson  to  buy  com  and  wheat 
off  the  farm — he  refused,  saying  it  all  belonged  to  him,  that 
it  was  enough  for  him  to  pay  his  debts,  and  he  would  not 
pay  Wright's  debts  out  of  the  com  and  wheat  y  their  negroes 
worked  together  on  the  farm  ;  Wright  was  single,  had  no 
home,  sometimes  stayed  at  Fairburn  and  sometimes  at  Hob- 
good's  ;  owned  more  negroes  than  Jackson. 

Wright  Martin  testified  that,  in  1858,  Jacksoti  asked 
him  to  assist  him  to  buy  a  home ;  he  said  he  did  not  like  to 
sign  notes,  and  Jackson  said  unless  he  did  assist  him,  he 
(Jackson)  would  have  to  sell  his  negroes ;  as  the  n^roes  came 
from  their  father's  estate,  witness  did  not  wish  them  sold,  and 
he  and  Jackson  bought  the  land  together,  to  be  divided  when 
witness  desired  it  done ;  Jackson  moved  on  the  farm ;  wit- 
ness' negroes  were  hired  out  the  first  year  or  two ;  witness 
went  to  the  war,  and  sent  his  negroes  to  Jackson's  home; 
Jackson  said  he  would  pay  witness  what  was  right  for  their 
work;  in  1862,  witness  wanted  pay  for  said  hire,  and  Jack- 
son said  witness  could  have  half  of  six  bales  of  cotton  there- 
for ;  witness  said  it  was  not  enough  ;  they  proposed  to  leave 
it  to  Gtodwin — he  refusepl  to  decide,  and  witness  then  agreed 
to  take  said  offer.     In  the  summer  of  1863  witness  took  bis 
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negroes  away ;  he  never  got  a  bushel  of  corn  or  other  pro* 
duoe  raised  on  the  farm ;  after  Jackson's  death,  his  adminis- 
trator, Yates,  said  half  the  cotton  was  witness',  and  he  wished 
to  sell  it;  witness  said,  let's  sell  it  and  pay  the  security  debts. 
Witness  and  Yates  then  agreed  to  leave  the  question  to  Bla* 
lock,  Huie  and  Tidwell  whether  the  cotton  was  copartnership 
property  or  not.    Tidwell  told  witness  to  sell  the  cotton,  that 
it  was  copartnership  property ;  witness  told  Tidwell  he  (witr- 
ness)  did  not  know  what  it  took  to  constitute  a  copartnership. 
Tidwell  came  to  witness  and  said  he  wanted  his  money ;  wit- 
ness promised  to  see  him  in  Fayetteville — promised  twice  but 
saw  him  only  once ;  he  told  witness  to  pay  Jiim  four  or  five 
hundred  dollars,  and  say  nothing  about  it,  and  took  witness 
into  a  grocery  «nd  treated  him.     Witness  paid  Thompson 
forty  dollars  for  Jackson ;  witness  never  told  Thompson  he 
was  bound  for  his  overseer's  wages ;  witness  got  half  the 
cotton  for  hire  of  his  negroes ;  witness  told   Tidwell   and 
Favor  that  he  would  see  them  in  Fayetteville  on  Wednesday, 
promised  twice  but  saw  them  only  once ;  came  to  Blalock's 
and  to  town,  but  did  not  go  to  see  Tidwell.  Tidwell  and  Fa- 
vor did  promise  a  refunding  bond  if  witness  would  pay  them ; 
witness  did-  not  recollect  whether  he  met  Blalock  the  first  or 
second  tinie  when  he  promised  to  see  him ;  did  not  recollect 
seeing  Favor  when  witness  saw  Tidwell  in  town.     Huie  said 
if  witness  paid  Tidwell  he  would  do  wrong ;  that  witness  had 
better  watch  Tidwell ;  that  half  of  the  cotton  money  ought 
to  go- to  the  administrator.     Witness  hauled  off  the  cotton  in 
day-time  and  sold  it,  acted  under  Tidwell's  advice ;  witness 
told  Tidwell  that  Blalock  and  Huie  said  it  was  not  a  part- 
nership, Tidwell  said  it  was.     Witness  r^arded  Huie  as  his 
counsel;  and  asked  him  if  he  could  sell  the  cotton.    Huie 
said  he  would  do  all  he  could  for  witness.    Blalock  and  Huie 
told  witness  it  was  a  copartnership  before  the  cotton  was  sold. 
Witness  did  ask  Brack  Blalock  what  was  a  partnership,  and 
he  said  it  was  a  hard  question.     Witness  sold  the  cotton  Jan- 
uary 20th,  1866,  to  J.  M.  Austin,  for  $1,226.00.     Austin 
paid  Witness  $49.00  to  pay  expenses,  and  was  to  cancel  note 
on  Jackson  Martin  and  give  witness  note  due  1st  May,  1866^ 
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for  $1^000.00.  Witness  did  not  consult  an  attorney  in  At- 
lanta, though  he  spoke  to  Colonel  Calhoun  about  a  case  in 
Fayetteville.  Austin  said  execution  might  be  levied  on  the 
cotton ;  witness  said  it  could  not,  under  the  stay-law ;  wit- 
ness did  not  tell  Austin  he  was  selling  as  surviviag  copart- 
ner, but  sold  the  cotton  as  witness  usually  sells  cotton.  There 
was  no  copartnership ;  we  bought  the  land  jointly,  were  to 
divide  it ;  witness  went  to  the  war,  and  it  was  not  divided. 
Witness  had  no  interest  in  the  crop :  Tidwell  wanted  money 
before  the  cotton  was  sold. 

J.  L.  BiiAiiOCK  swore  that  he  told  Wright  Martin  to  sell 
the  cotton  and  pay  one-half  to  the  administrator. 

The  defendant  closed." 

Complainants  read  in  evidence  the  following  note : 

"  $1,000.00.  By  the  first  day  of  May  next,  I  promise  to 
pay  Wright  Martin  or  bearer  one  thousand  dollars,  for  value 
received.    This  20th  January,  1866. 

"  J.  M.  AUSTIN." 

John  Hxhe,  re-introduced,  testified  that  he  was  in  Bla- 
lock's  back-room  when  Tidwell  and  Wright  Martin  conversed 
about  the  cotton ;  Tidwell  proposed  what  was  fair.  We  then 
walked  out ;  Tidwell  and  Wright  stopped  at  the  horse-rack ; 
witness  did  not  hear  all  they  said ;  heard  all  till  Wright 
mounted  his  mule.  Wright  talked  with  witness  three  times 
about  this  cotton,  first  time  merely  asked  witness'  opinion ; 
he  proposed  to  employ  witness,  and  witness  said  he  was  wil- 
ling to  represent  him  against  the  administrator  but  not 
against  the  creditors,  as  witness  held  Favor's  claim  for  col- 
lection ;  witness  forgot  to  tell  him  that  he  had  Favor's  claim 
in  first  conversation. 

M.  M.  Tidwell,  re-introduced,  testified  that  he  told 
Wright  Martin  to  pay  him  and  all  the  other  creditors  some 
money,  and  they  would  let  him  keep  some  as  a  nest-egg. 

Here  the  evidence  closed. 

The  Court  charged  the  jury  (after  charging  as  to  the  law 
of  partnership,  which  was  not  excepted  to),  that  a  partnership 
might  exist  when  there  was  a  joint  interest  in  proper^  and  a 
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joint  interest  in  the  profits  and  losses  of  any  adventure  or  en* 
terprise;  as  when  one  partner  is  not  known,  yet  if  he  is  joint- 
ly interested  in  the  profits  and  losses  of  the  particalar  busi- 
ness in  which  the  parties  are  engaged,  the  law  will  r^ard 
him  as  a  partner  in  that  particular  transaction. 
'  To  this  charge  defendant's  solicitors  excepted. 

The  verdict  of  the  jury  was,  **  that  James  M.  Austin  do  pay 
into  the  Clerk's  office  of  this  Court  one  thousand  dollars, 
with  interest  from  the  1st  day  of  May,  1866,  by  the  first  day 
of  April  next ;  and  after  application  of  that  amount  to  com- 
plainants, pro  raiay  that,  on  the  first  Tuesday  in  November 
next,  after  thirty  days  notice  being  given,  the  Receiver  or 
Sheriff  will  sell  the  copartnership  premises,  containing  260 
acres  of  lot  No.  59,  and  fifty  acres  of  lot  No.  40,  as  contained 
in  said  deed,  and  that  said  Receiver  or  Sheriff  pay  the  pro- 
ceeds to  complainants,  pro  rata,  and  that  def^idants  pay  the 
costs. " 

Daring  the  term  a  new  trial  was  moved  for,  on  the  grounds : 

Ist  That  the  verdict  was  contrary  to  the  evidence  and  de- 
cidedly against  the  weight  of  evidence. 

2d.  That  the  Court  erred  in  charging  as  aforesaid. 

3d.  Because  one  of  the  jurors  who  tried  the  case,  (C.  S. 
Jones,)  while  the  case  was  being  tried  and  before  it  was  sub- 
mitted to  the  jury,  said,  in  presence  of  two  of  his  fellow 
jurors,  and  in  hearing  of  counsel  engaged  in  said  case,  that 
there  was  no  use  for  the  lawyers  in  the  case  to  make  speeches 
to  him,  for  his  mind  was  made  up,  and  they  could  not  change 
it  by  anything  they  could  say. 

In  support  of  this  last  ground,  plaintiff  in  error  read  two 
affidavits  as  follows : 

Affidavit  of  R.  C.  Bridges,  who  swore  that,  during  said 
trial,  and  before  the  case  had  been  submitted  to  the  jury,  at 
a  recess  of  the  Court,  said  C.  8.  Jones  remarked  3n  the  pres- 
ence of  him  and  others,  that  his  mind  was  made  up,  and  it 
would  not  do  any  good  for  the  lawyers  to  speak  to  him,  as 
they  could  not  change  him  by  anything  they  could  say  : 

Affidavit  of  John  D.  SrEWAirr,  (one  of  defendant's  solici- 
tors,) who  swore  that,  during  said  trial,  after  the  evidence 
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was  closed^  bat  before  any  argument  or  the  charge  of  the 
Court,  during  the  recess  for  dinner,  and  while  deponent  and 
and  J.  Q.  A.  Alford  were  walking  towards  the  hotel,  three  of 
the  jurors  trying  said  cause,  to-wit,  R.  C.  Bridges,  Burkei 
Bentfro  and  Charles  S.  Jones,  were  walking  before  them, 
and  said  Jones  remarked  to  the  others  that  there  was  no  use 
for  the  attorneys  to  make  speeches  in  said  case,  as  his  mind 
was  made  up,  and  nothing  they  could  say  could  change  him. 
He  could  have  been  heard  five  or  eight  yards.   • 

Solicitors  for  defendant  in  error  produced  the  affidavit  of 
said  Jones,  who  swore  that  he  remarked  to  Bridges  and 
others  of  the  jurors  (at  time  specified  in  the  other  affidavits), 
that  he  did  not  think  it  worth  while  for  the  lawyers  to  speak 
on  the  case,  and  further,  he  swore  that  he  had  not  then  made 
up  his  mind,  and  that  he  did  not  say  to  Bridges  that  he  had 
made  up  his  mind,  and  that  it  was  unnecessary  for  the  law- 
yers to  speak,  and  that  he  thinks  all  the  testimony  had  been 
given  in  when  he  spoke  as  aforesaid. 

The  Court  refused  a  new  trial.  Defendant's  counsel  ex- 
cepted, and  assign  as  error  the  grounds  aforesaid. 

J.  L.  Blaix)ck,  J.  D.  Stewart,  and  J.  Q.  A.  Alfobd, 
for  plaintiiF  in  error. 

Tidwell  &  Fears,  and  John  Huie,  (represented  by  N. 
J^.  Hammond,)  for  defendant  in  error. 

Walker,  J. 

1.  The  evidence  in  this  case  was  conflicting;  perhaps  it 
preponderated  against  the  verdict ;  but,  as  there  was  a  con- 
siderable amount  of  evidence  in  favor  of  it,  and  the  Judge 
who  presided  on  thq  trial  was  satisfied,  we  will  not  disturb  it. 

2.  The  second  error  alleged,  is  that  the  Court  charged  the 
jury  '^  that  a  partnership  might  exist  where  there  was  a  joint 
interest  in  property,  and  a  joint  interest  in  profits  and  losses 
of  any  adventure  or  enterprise."  If  there  be  error  in  this 
charge,  it  was  not  such  an  error  as  defendants  below  can 
complain  of.     The  Code,   §1892,  says,  "Ajoint  interest  in 
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the  partnership  property,  or  a  joint  interest  in  the  profits 
and  losses  of  the  business,  constitute  a  partnership  as  to  third 
persons."  The  rule  laid  down  by  the  Court  required  more 
proof  to  constitute  a  partnership  than  the  statute  does — he 
required  both  a  joint  interest  in  the  property  and  in  the 
profits  and  losses. 

3.  While  the  conduct  of  the  juryman  (Jones)  was  unbe- 
coming for  a  man  acting  under  the  solemnities  of  an  oath, 
still,  we  cannot  for  this  cause  set  aside  the  verdict.  It  is  the 
duty  of  the  jury  to  hear  all  the  evidence,  and  all  the  reasons 
urged  by  counsel  in  favor  of  their  respective  sides  of  the 
case,  as  well  as  the  law  given  in  charge  by  the  Court,,  and 
when  the  case  is  thus  submitted  to  their  determination,  thetk 
proceed  to  make  up  their  verdict  and  not  before.  The  ver- 
dict »hould  speak  the  truth  of  the  case,  and  until  the  jury  hear 
the  whole  case  their  minds  should  be  entirely  free,  so  that 
upon  an  impartial  consideration  of  all  the  facts  and  the  law 
applicable  thereto,  they  may  do  equal  and  impartial  justice. 

We  might  not  have  granted  a  new  trial  in  this  case,  if  the 
the  juryman's  misconduct  had  been  unknown  to  the  counsel, 
until  after  the  rendition  of  the  verdict;  but  certainly  we  ought 
not  to  do  so  when  the  counsel,  knowing  the  facts,  chose  to 
take  his  chances  before  the  jury  notwithstanding.  If,  with  a 
fall  knowledge  of  the  facts,  he  permitted  the  trial  to  proceed, 
he  must  submit  to  the  consequences.  Doubtless  if  the  matter 
had  been  brought  to  the  knowledge  of  the  Court  at  onoe,  he 
would  have  taken  such  action  as  would  have  been  proper 
Qoder  the  circumstances. 

4.  When  a  Court  of  Equity  obtains  jurisdiction  for  one 
pol-pose,  it  will  retain  it,  until  full  and  satisfactory  justice  is 
rendered  to  all  the  parties  concerned.  Walker  vs.  Morris,  14 
Ga.  Rep.,  323.  We  think,  therefore,  the  Court  very  prop- 
erly 80  moulded  its  decree  as  to  do  complete  justice  and  settle 
the  entire  partnership  bqsiness. 

5.  We  intimate  no  opinion  as  to  what  may  be  the  rights  of 
others,  not  before  the  Court,  in  portions  or  all  of  this  prop- 
erty.   This  being  a  creditor's  bill,  others  may  be  heard  here- 
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after,  in  the  assertion  of  their  rights,  if  such  rights  exist 
M.  &  W.  R.  R.  Co.  vs.  Parker,  9  Ga.  Rep.,  394-6  ;  McDou- 
gald  vs.  Dougherty,  11  Ga.  Rep.,  688. 

Judgment  affirmed. 


Thom^jb  C.  Howard,  plaintiff  in  error,  vs.  Samuel  A.  Du- 
rand, defendant  in  error. 

1.  A  Court  of  equity  will  enforce  obedience  to  its  orders  by  attacbment 

%  The  action  of  the  Superior  Courts  in  punishing  parties  fbt  contempt, 
will  not  be  controlled,  except  they  abuse  their  discretion. 

8.  In  some  cases  the  punishment  of  a  party  for  a  contempt,  is  a  remedial 
proceeding  to  which  the  opposite  party  is  entitled ;  though  it  may  not 
be  necessary  for  the  vindication  of  the  authority  of  the  Court. 

4.  In  such  a  case,  if  the  Court  below  fail  to  give  the  party  his  rights, 
this  Court  will  correct  the  error,  and  grant  the  party  that  relief  to 
which  h^  is  entitled. 

6.  Where  a  party  consents  to  the  violation  of  an  injunction  granted  at 
his  instance,  and  takes  upon  himself  the  management  of  the  case,  he 
cannot  subsequently  have  the  opposite  party  punished  for  such  vio- 
lation. 

6.  A  Court  of  equity  will  not  lend  its  punitive  powers  to  one  party,  to 
coerce  the  opposite  party  into  the  making  of  new  stipulations  to  which 
he  had  never  agreed ;  nor  under  pretence  of  punishing  for  breach  of  an 
injunction/  attempt  to  enforce  a  contract  made  subsequent  to  its  sanc- 
tion. 

7.  Equity  will  enforce  the  rights  of  parties ;  and  those  who  invoke  its 
aid,  shonld  not  by  contract  render  nugatory  its  processes. 

Motion  to  attach  for  violating  injunction,  in  Fulton  Supe- 
rior Court.  Decided  by  Judge  Warner.  April  Term, 
1867. 

This  bill  was  filed  by  Thomas  C.  Howard  against  Fred- 
erick A.  Williams  and  John  C.  M\ftLean,  for  account  and 
settlement,  and  against  Samuel  A.  Durand  for  account,  settle- 
ment and  injunction. 

The  facts  as  set  forth  in  the  bill  are  substantially  as  follows: 
In  March,  1857,  or  1858,  complainant,  John"  S.  Williams, 
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John  H.  Lovejoy  and  H.  L.  Currier,  composed  "  The  Atlanta , 
Spoke  Company/'  manufacturing  spokes  and  hubs  for  carri-^ 
ages.  They  were  to  furnish  equally  the  necessary  capital, 
and  equally  share  the  profits  and  losses  of  the  business.  Johu 
S.  Williams  and  Frederick  A.  Williams  were  at  the  same 
time,  partners  under  the  style  of  F.  A.  &  J.  S.  Williams, 
manufacturing  furniture,  and  owned  valuable  water  power 
near  Athmta. 

Before  any  work  was  done  by  '^  The  Atlanta  Spoke  Com- 
pany," Lovgoy  sold  his  interest  therein  to  F.  A.  Williams, 
and  said  Currier  sold  his  to  F.  A.  &  J.  S.  Williams, 

Complainant  consented  to  these  changes,  and  he  and  said 
Frederick  A.  and  John  S.  agreed  to  continue  under  said  fitst 
name,  they  owning  one  half  and  complainant  the  other  half, 
with  the  privilege  to  said  Spoke  Company  of  using  said 
water  power  as  long  as  said  Spoke  Company  desired  it,  pay- 
ing F.  A.  &  J.  S.  Williams  for  such  use,  one  dollar  per  day* 

The  Atlanta  Spoke  Company  thus  •constituted,  bought 
much  machinery,  consisting  of  mortising  machines,  lathes, 
pulleys,  belts,  etc.,  suitable  for  said  work,  and  a  patent  spoke 
lathe,  known  as  the  Bum  lathe,  with  the  right  to  sell  said 
lathe  in  Alabama,  Mississippi,  Texas,  Louisiana,  Greorgia  and 
other  States. 

Said  articles  cost  $12,000,  and  buildings,  etc.  to  operate  the 
same  cost  over  $2,000^  one-half  of  which  sums  complainant 
paid. 

Complainant  having  confidence  in  said  Frederick  A.  and 
John  S.  allowed  them  the  exclusive  management  of  the 
hosiness,  and  they  so  managed  it  till  John  S.  died.  This  was 
some  time  in  1858.  Frederick  A.  took  the  interests  and 
rights  of  John  S.,  as  survivor  of  F.  A,  &  J.  S.  Williams, 
And  he  and  John  C.  McLean,  (who  had  bought  one-half  of 
F.  A.  Williams's  interest,)  and  complainant  continued  the 
business  upon  same  terms  and  under  same  name,  till  about 
Ut  January,  1861.  Said  Williams  and  McLean  exclusively 
nuinaged  the  business.  They  sold  $6,000  worth  of  spokes 
and  hubs,  the  cost  of  manufacturing  them  not  exceeding  two 
thirds  of  that  amount.  They  sold  several  of  the  Burn  lathes, 
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with  the  rights  and  privileges  attached  theretoy^t.i  profit  of 
$4,000.      Complainant  is  entitled  to  one-half  .dfs^  profits. 

Their  employees  went  into  the  armj  and  the  work  stopped. 
There  was  then  on  the  premises  finished  and  unfinished  hubs 
and  spokes,  worth  $6,000  or  other  large  sum,  a  rim  binder 
invented  by  E.  L.  Morton,  worth  $500.  By  contract,  Mor- 
ton was  to  patent  this,  and  the  Company  had  a  right  to  use  it 
as  long  as  it  wished.  That  use  is  worth  $1,000  per  year.  The 
said  water  power  was  worth  to  the  Company  $1,000  per  year. 
All  <he  machinery  and  work  of  the  Company  was  on  the 
premises. 

In  April,  1861,  F.  A.  Williams  became,  from  disease, 
unable  to  attend  to  business.  On  the  21st  August,  1862, 
Williams  and  McLean  sold  one-third  interest  in  all  the  lands 
and  improvements,  with  the  water  power,  miUs,  machinery, 
engines,  lathes,  tools,  patterns,  stock  of  all  kinds  on  the 
premises  or  at  the  mills,  finished  and  unfinished  work  in  the 
sh^ps,  to  Samuel  A/  Durand,  and  then  and  there  formed  a 
partnership  with  him,  in  the  business  of  manufacturing  far- 
niture. 

In  September,  1862,  Durand  bought  out  McLean's  interest 
in  this  firm,  and  afterwards  bought  out  Williams's  interest 
therein.     Complainant  had  no  notice  of  the  sales. 

Although  no  intention  of  defrauding  complainant  in  this 
trade,  is  charged  to  Williams  and  McLean,  yet  they  put 
Durand  into  possession  of  all  the  property  of  said  Spoke 
Company,  which  was  in  said  mills,  shops  and  other  houses  on 
said  land. 

Durand  bought  with  notice  of  complainant's  rights.  Com- 
plainant has  ofiered  to  furnish  one-half  of  the  necessary 
capital,  but  Durand  denies  him  any  rights  in  the  premises, 
and  is  making  spokes  and  hubs  on  his  own  aocount^  and  get- 
ting large  profits  by  contracts  tor  the  same. 

Complainant  has  offered  to  sell  out  to  Durand  or  buy  him 
out.  He  has  offered  to  sell  the  whole  and  divide  with  Da- 
rand.  Durand  will  do  neither,  nor  will  he  submit  their 
claims  to  arbitration. 

Machinery  being  very  scarce^  this  is  now  worth  doable  the 
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original  cost ;  it  is  enoumbered  by  no  debt^  and  with  sufficient 
hands,  fifty  thousand  dollars  j^er  annum  profits  could  be  real- 
ized-by  making  spokes  and  hubs,  so  great  is  the  demand  for 
them  by  the  Confederate  States  and  others. 

Durand  is  realizing  these  profits,  and  refuses  to  allow  com-* 
plainant  to  participate  therein,  and  is  wearing  out  said 
machinery  and  consuming  said  material. 

After  the  other  prayers  usual  to  such  a  bill,  is  a  prayer  for 
injunction  against  Durand,  enjoining  him  from  selling  any  of 
the  finished  or  unfinished  material  and  work  on  hand  belong- 
ing to  said  Spoke  Company,  from  running,  using,  selling 
or  disposing  of  any  of  the  machinery,  mortising  machines, 
pulleys,  belts,  patterns,  rims,  lathes,  etc.^  belonging  to  the 
said  Company,  until  further  order. 

The  injunction  was  granted  by  Judge  O.  A.  Bull,  9th  Jan- 
nary,  1863.  Injunction  issued,  and  Durand  was  served  1 6th 
January,  1863.  There  was  a  return  of  non  est  inventus  as  to 
the  other  defendants.     Durand  has  not  answered  the  bill. 

At  April  Term,  1866,  it  was  represented  to  the  Court,  that 
Durand  had  violated  said  injunction  by  selling  and  otherwise 
disposing  of  all  the  finished  and  unfinished  work  and  mate- 
rials of  said  Company,  with  its  machinery,  heretofore  enu- 
merated. 

Thereupon  he  was  ordered  to  show  cause  why  he  should 
not  be  committed  for  contempt. 

At  that  term,  Durand,  for  cause,  denied  that  he  had  violated 
said  injunction,  that  he  had  sold  or  disposed  of  any  of  said 
property;  that  he  had  usedy  sold  or  disposed  of  the  machinery, 
and  stated  that  a  short  time  after  the  service  of  v  said  injunc- 
tion on  him,  his  shops,  machinery,  water-power,  etc.,  including 
the  maehinery  mentioned  in  said  nUe  nisiy  was  seized  and  im- 
pressed by  Major  Norman  W.  Smith,  Chief  Inspector  of  Field 
Transportation,  of  the  Confederate  States  Grovemment,  and 
was  used  by  him  up  to  a  period  within  a  few  days  of  the  fall 
of  Atlanta,  when  said  machinery  was  carried  or  sent  by  the 
agents  of  the  Government,  to  the  city  of  Augusta  for  safety 
and  to  prevent  it  from  falling  into  the  hands  of  the  enemy  ; 
and  afterwards  when  Augusta  was  threatened,  it  was  removed 
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to  Greenvillei  South  Carolina,  where  it  still  is,  so  £sir  as  he 
knows,  subject  to  the  decision  and  decree  of  the  Court. 

In  September,  1866,  Durand,  ^^  bjr  way  of  amendment  to 
his  said  answer,^'  farther  answered,  that  shortly  after  service 
of  the  injunction,  and  after  he  had  stopped  his  operations  in 
obedience  thereto,  complainant  and  he  commenced  negotia- 
tions for  a  settlement  of  their  said  controversy ;  that  he,  as  he 
believed,  had  purchased  all  of  said  machinery,  etc.,  from  F. 
A.  Williams  and  McLean,  in  a  trade  for  their  land,  water- 
power  and  manufacturing  establishment,  to  which  the  ma- 
chinery of  the  Atlanta  Spoke  Company  was  attached,  without 
any  reservation  having  been  made. " 

Defendant,  in  reply  to  a  proposition  made  by  complainant 
to  purchase  said  machinery,  stock,  etc.,  on  the  11th  Februaiy, 
1863,  wrote  as  follows : 

"  Colonel  T.  C.  Howabd  : — ^Your  proposition  to  purchase 
the  machinery  and  stock  heretofore  belonging  to  the  Atlanta 
Wheel  and  Spoke  Company  and  now  in  my  possession,  (one- 
half  of  which  is  claimed  by  you,)  is  hereby  accepted;  the  price 
is. understood  to  be  six  thousand  dollars,  to  be  paid  by  you  to 
me  and  (upon)  delivery  of  the  property,  said  property  to  be 
delivered  whenever  a  certain  contract  for  six  hundred  wheels, 
which  are  now  being  completed,  shall  be  ready  for  delivery. 

''  I  understand  that  you  are  to  have  the  benefit  of  aU  the  net 
profits  arising  from  said  wheels,  which  profits  are  to  be  de- 
ducted from  the  six  thousand  dollars  you  are  to  pay  me  for 
the  property. 

"  I  further  understand  that  Captain  E.  L.  Morton  is  to 
select  out  the  property  sold,  and  to  assist  in  preparing  it  for 
removal  from  my  premises ;  also  that  I  yield  my  claim  to  any 
hand  or  hands  now  in  my  employ,  whom  you  may  wish  to 
employ  for  any  purpose,  and  work  for  you  myself  at  just 
compensation, 

"  I  further  understand  and  hereby  agree,  that  in  case  of 
failure  on  my  part  to  carry  out  the  sale  and  delivery  of  the 
property  above-mentioned,  I  forfeit  and  pay  over  to  you  the 
sum  of  ten  thousand  dollars  as  fixed  and  liquidated  damage 
On  the  other  hand,  should  you  fail  or  decline  taking  the  ma- 
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chinery,  etc.*  and  tender  me  the  money  as  above,  within  ten 
days  after  I  shall  have  announced  ready  to  receive  it  and  de- 
liver the  property  sold,  yon  are  to  renounce  all  claim  or 
claims  whatever  to  said  property,  and  yield  the  same  to  my 
benefit.  Samuel  A.  Durand. 

Ted.  J.  T.  Lewis. 

"If  the  forgoing  recital  of  our  trade  is  in  accordance  with 
your  understanding  from  what  Captain  Morton  verbally 
communicated  to  you,  then  endorse  below,  the  words  ^  Eati- 
fied  and  agreed  to,  this  11th  February,  1863,  in  presence 
of.'  Let  Captain  Morton  be  the  custodian  of  this  paper  till 
the  trade  is  either  consummated  or  abandoned. 

S.  A.  DURAND.'' 

Complainant,  in  presence  of  said  Lewis,  wrote  on  said  let- 
ter, "  Ratified  and  agreed  to,  this  11th  February,  1863,"  and 
signed  the  same. 

Durand  says  this  agreement  settled  the  injunction  to  all 
intents  and  purposes,  and  remitted  the  parties  to  their  respec- 
tive rights.  He  urges  that  this  view  is  proven  by  the  fact 
that  in  March,  1866,  Howard  brought  suit  against  him  on 
said  paper,  in  the  Inferior  Court  of  said  county,  for  ten  thou- 
sand dollars  liquidated  damages,  as  appears  by  exhibited  copy 
of  the  declaration. 

He  therefore  insists  that  he  cannot  be  liable  for  any  viola- 
tion of  the  injunction  after  11th  February,  1863.  He  says  he 
has  not  violated  said  injunction,  the  same  having  been  virtually 
dissolved,  and  said  case  settled  by  said  contract ;  and  he  feels 
confident  that  complainant  so  thpught  and  understood ;  which 
confidence,  he  says,  is  strengthened  by  no  step  being  taken 
fi^m  that  time  till  April,  1866,  to  move  in  this  case. 

At  April  Term,  1867,  said  motion  being  in  order  and  the 
parties  ready  for  trial,  the  fi[)llowing  evidence  was  submitted: 

Affidavit  of  complainant,  (sworn  to  in  open  Court,  April 
18th,  1866,)  stating  that  Durand  had  violated  the  injunction 
bj  renting  out  the  machinery  and  privileges  of  the  Atlanta 
Spoke  Company,  to  one  Major  Hawee,  in  1863,  who  used  it 
for  the  Confederate  States  Government;  that  Durand  also  sold 
and  otherwise  disposed  of  a  great  deal  of  the  material  and 
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work^  finished  and  unfinished^  on  hand  when  the  injnnction 
was  granted ;  that  he  sold  spokes  and  hubs  to  Edward  Gard- 
ner of  said  county,  and  offered  to  let  him  have  as  many  as  he 
wished ;  that  he  sold  spokes  and  hubs  to  Mack,  a  negro ; 
that  he  sold  or  gave  to  one  Winton,  of  said  county,  spokes 
and  hubs,  and  a  rim  or  wood  binder  which  was  very  valua- 
ble ;  that  he  has  sold,  given  away  or  otherwise  disposed  of, 
or  allowed  to  be  wasted  or  destroyed,  the  whole  of  the  balance 
of  the  machinery,  tools,  material  and  work  on  hand  when  the 
injunction  was  granted ;  that  these  sales  were  to  persons  and 
for  sums  unknown  to  complainant,  and  without  his  consent, 
and  against  his  wish  : 

Affidavit  of  Edward  Gardner  filed  in  office,  April  Term, 
1866,  which  stated  that  on  or  about  16th  April,  1863,  he 
purchased  from  Durand,  spokes,  hubs  and  rims,  which  were 
known  at  the  time  of  the  purchase  as  a  part  of  the  stock  of 
the  Atlanta  Spoke  Company ;  that  he  is  certain  as  to  the  spokes 
and  hubs,  and  is  almost  certain  he  bought  rims  also,  that  he 
knows  of  his  own  knowledge  that  said  articles  belonged  to  the 
Atlanta  Spoke  Company,  and  that  Durand  told  him  they  were 
of  the  old  stock,  and  had  been  seasoning  three  years,  and  that 
he  could  get  as  many  as  he  might  need  thereafter,  as  he  Durand, 
had  thousands  of  dollars  worth  of  well  seasoned  stock  on  hand, 
that  he  paid  Durand  therefor  a  stirrup  machine  worth  $200^ 
that  he  is  a  carriage-maker  and  knows  what  he  says,  and  that 
Durand  broke  several  spokes  to  show  him  that  they  were  sea- 
soned : 

Affidavit  of  G.  B.  Tedder  stated,  that  he  was  in  Durand's 
employment  in  the  latter  months  of  1863,  that  he  heard  Durand 
say  that  he  had  been  trying  some  time  to  rent  his  property 
known  as  Peachtree  Mills,  to  the  Confederate  Government ; 
that  he  did  rent  said  property,  including  the  hub  and  spoke  and 
rim  machinery,  as  deponent  thinks  and  believes,  to  Captain 
Green  and  Major  Hawes,  and  from  what  he  heard  Durand 
and  said  Green  and  Hawes  say  in  repeated  conversations,  be 
has  not  the  least  belief  that  said  property  was  seised ;  that  a 
large  and  valuable  lot  of  manufactured  staff  was  on  hand, 
worth,  in'  his  opinion,  several  thousand  dollars ;  that  Durand 
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soldy  and  he  sold,  by  Darand's  request,  hubs  and  spokes  made 
a  ooqsiderable  time  before  the  sales  t 

The  answers  of  Wh.  F.  Hawes  to  interrogatories,  subetan- 
tiailj  to  this  effect.  He  had  in  his  possession  the  contract 
with  Major  Norman  W.  Smith,  Chief  Inspector  of  Field 
Transportation  for  District,  No.  2,  C.  S.  A.,  as  all  contracts 
had  to  be  made  in  his  name.  Captain  John  W.  Green^ 
Inspector  of  Transportation  on  the  field,  received  a  letter 
from  Durand  about  the  first  of  February,  1864,  propofr- 
ing  to  rent  a  manufacturing  establishment  on  Peachtree 
Creek,  and  I  was  ordered  to  inspect  the  property  as  I  had 
the  locating  of  repair  shops  of  the  army.  I  immediately 
went  with  Captain  Green  to  inspect  it,  and  agreed  to 
the  use  of  all  the  machine  shops  and  machinery,  all  of 
take  it  on  Durand's  proposition,  which  was :  I  was  to  have 
the  surrounding  houses,  (except  Durand's  dwelling)  the 
arable  land  on  same  side  of  creek  as  was  his  dwelling,  for 
$2500  per  annum.  The  price  of  timber,  lumber,  <Sm).,  was 
mentioned  in  the  contract. 

The  contract  was  sent  to  Augusta  for  Major  N.  W.  Smith 
to  si^  After  I  had  possession  and  had  been  working  the 
shops  some  two  weeks,  Durand  refused  to  sign  the  contract  as 
made  and  sent  to  Smith  on  his  proposition.  I  tel^raphed 
Smith  and  he  came  to  Atlanta  that  night,  about  the  first  of 
March,  1864.  During  that  month  I  received  an  order  from 
Captain  Green  to  impress  the  property,  but  Durand  had  signed 

the  contract  before  I  notified  him  that  I  had  Uie  order. 

• 

The  contract,  or  a  true  copy  which  I  had,  is  lost.  I  bought 
at  the  shops,  under  that  contract,  44  gallons  lard  oil,  108 
pounds  paint,  10,000  feet  seasoned  oak  lumber^  8,000  large 
wagon  spokes,  12,000  small  spokes,  1200  wagon  felloes,  396 
large  and  200  small  wagon  hubs,  and  300  pounds  band  iron, 
100  pounds  Swede  iron,  600  ditto,  12  wheelbarrows,  16,000 
brick,  16  pounds  babbit  metal,  300  pine  trees  at  the  works. 
I  rented  the  property  about  the  1st  of  February,  1864,  and 
left;  in  July,  1864. 

I  do  not  know  the  value  of  the  material  on  hand.  All  the 
lamber,  such  as  hubs,  spokes,  bedstead  and  chair  furniture, 
23 
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was  destroyed  by  the  enemy  and  citizens.  Darand  took  away 
nothing  except  the  finished  chairs.  Durand  let  Porter  have 
the  machinery  oat  of  the  old  flour-mill  between  the  saw-mill 
and  machine  shops^  for  a  distillery^  in  which  he  and  Porter 
were  partners. 

By  orders  from  my  superiors,  in  July,  1864,  I  moved  the 
machinery  first  to  Greensboro,  then  to  Augusta,  and  p6rt  afle^ 
wards  to  Washington,  and  part  to  Greenville,  South  Carolina. 
I  did  not  consult  Durand  about  moving  it.  I  paid  him 
$1,260  I  think,  as  rent.  Durand  told  me  after  he  had  signed 
the  contract  that  he  knew  I  had  an  order  to  impress,  and  he 
thought  it  best  to  settle  it  in  a  friendly  way.  He  and  Porter 
wished  to  erect  a  distillery  in  one  of  the  shops  which  I  had 
rented,  and  I  refused;  this  was  Durand's  reason  for  refusing 
to  sign  the  contract. 

George  H.  Sullivan,  in  answer  to  interrogatories,  said 
substantially,  that  about  the  Ist  of  November,  1865,  Darand 
showed  him  a  list  of  machinery  (which  he  said  had  been  at 
Williams'  Mills)  for  manufacturing  hubs,  spokes  and  rims, 
and  they  entered  into  a  contract  of  partnership  to  make  bubs, 
spokes,  <&c.,  in  connection  with  the  cabinet  business,  by  yhich 
I  was  to  control  the  machinery  for  five  years  from  1st  of  Jan- 
uary, 1866,  &c.  He  sold  me  half  of  the  material  on  hand  which 
consisted  of  about  8,000  spokes,  some  artillery  wheels  and 
chair  stuff,  and  he  sold  me  a  quantity  of  wagon,  buggy  and 
artillery  timber.  He  sold  to  me,  for  a  term  of  five  years,  a 
complete  set  of  spoke  and  hub  machinery,  representing  that  it 
had  successfully  operated  at  Williams'  Mills  till  the  Federal 
troops  threatened  the  place,  when  it  was  refugeed  awaj. 
Shortly  after  this,  he  told  me  he  had  paid  a  man  $200  to  go 
for  it  and  deliver  it  to  me. 

In  answer  to  cross-interrogatories,  he  stated  that  he  had  do 
interest  in  the  suit ;  that  he  had  had  no  difficulty  with  Darand 
only  what  had  grown  out  of  suits  by  Durand  against  him, 
and  that  he  had  no  personal  enmity  whatever  against  Durand. 

Wm.  G.  Harris'  interrogatories  were  to  this  effect : 

I  went  to  Williams'  Mills  1st  September,  1866.  There 
was  no  machinery  of  the  Atlanta  Spoke  Company  there  th^, 
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bat  there  were  about  6,000  spokes,  some  of  them  slightly 
damaged,  and  some  artillery  wheels,  no  rims  nor  hubs.  By 
anuDgement  with  Durand,  I  sold  all  the  material,  and  gave 
him  one-third  of  the  proceeds*  I  sold  one  hundred  spokes 
for  $7,  5,000  spokes  to  A.  T.  Fenney  at  3^  cents  each.  Durand 
got  $40  for  four  wheels  sold  by  himself.  Durand  sold  me 
two-thirds  of  the  machinery  of  the  establishment  and  wished 
me  to  go  for  it. 

Durand  afterward  sold  this  same  machinery  to  George  H. 
Sullivan  without  my  knowledge  or  consent.  Durand  said  the 
machinery  was  ample  for  making  buggy  spokes,^rims  and 
habs,  and  wished  me  to  get  workmen  and  to  do  a  carriage- 
making  business.  This  all  occurred  about  September,  1865. 
Lewis  J,  Pabb  testified  by  interrogatories,  that  he  knew 
the  property  of  the  Atlanta  Spoke  Co.,  at  Williams'  Mills,  on 
Peachtree  Creek*  It  consisted  of  two  spoke  machines,  two 
polishing  belts,  augurs,  chisels  and  other  tools,  one  lathe  and 
mortising  machine,  and  one  machine  for  building  rims  for 
buggies,  wagons,  &c.,  with  shafting,  puUies,  belting,  &c.,  to 
drive  the  machinery,  one. steamer  for  steaming  rims,  some 
12,000  or  15,000  unfinished  spokes  of  different  sizes,  about 
30,000  finished  spokes  of  difierent  sizes,  for  buggies,  wagons, 
omnibuses,  &c.,  considerable  spoke  and  hub  timber,  with  lease 
for  about  two  years  from  1st  January,  1S63,  of  water  power, 
and  room  in  the  houses  to  run  the  machinery. 

It  was  worth  $8000.00  on  gold  basis,  and  cost  much  more 
than  that.  Complainant  had  one-half  interest  in  it,  and  had 
invested  therein  prior  to  April,  1861,  about  $7000.00. 

Before  Durand  made  his  purchase  he  asked  Parr  about  said 
property,  and  what  he  thought  it  was  worth.  Parr  told  him 
that  it  was  a  good  enterprise,  worth  from  $12,000  to  $16,000 
at  that  time.  Durand  asked  him  if  Howard  wanted  to  sell 
his  interest,  and  what  it  had  cost.  Parr  informed  him  that 
he  knew  well  what  Howard  had  paid  for  his  half  interest ; 
that  it  was  from  $6,000  to  $7,000,  but  that  he  did  not  know 
whether  Howard  would  sell. 

Parr  was  Howard's  agent  and  paid  all  or  nearly  all  of  said 
money  for  him* 
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Edward  L.  Mortoit  was  examined  by  interrogatories. 
He  testified  as  to  the  organization  and  changes  in  the  At- 
lanta Spoke  Company  in  substance  as  stated  in  the  bill ;  the 
purchase  of  Williams^  and  McLean's  interests  by  Durand. 
He  stated  that  from  the  organization  he  had  been  the  confi- 
dential adviser  and  foreman  in  the  business^  and  knew  the 
workings  of  the  same ;  snd  that  Howard,  at  time  of  Da- 
rand's  purchase,  owned  one-half  of  the  Atlanta  Spoke  Com- 
pany, and  this  &ct  was  recognized  by  everybody  connected 
with  the  works.  It  was  costly  machinery,  and  from  what 
Williams  and  McLean  had  said  to  him,  he  supposes  it  was 
worth,  when  Durand  came  in,  $10,000.00  or  $15,000.00.  He 
was  Durand's  foreman,  and  knew  several  propositions  from 
him  to  Howard  were  sent,  looking  to  a  settlement  of  their 
controversy. 

He  was  the  bearer  of  the  written  proposition  set  oat  in 
Durand's  amended  answer,  and  after  Howard  accepted  it,  he 
was  the  custodian  of  it  as  their  common  friend.  After  the 
acceptance,  Howard  deposited  $6,000.00  in  the  Georgia 
Railroad  Bank,  in  Atlanta,  and  took  a  certificate  of  deposit 
therefor.  A  memorandum  of  the  substance  of  the  agreement 
was  entered  on  the  certificate  by  Howard,  and  he  delivered 
witness  the  same  with  authority  to  draw  the  money;  at 
Howard's  request,  he  took  two  wagons  and  went  for  the  ma- 
chinery, aft^r  he  was  perfectly  assured  that  all  was  right  for 
Durand's  interests ;  he  thought  Howard  had  fully  complied 
with  the  contract,  and  he  was  acting  as  much  for  Durand  as 
for  Howard;  he  says,  "As  will  be  seen  by  the  ten  days' 
limit  in  agreement  between  Howard  and  Durand,  witness  was 
bound  to  feel  and  act  as  instructed  by  both  parties ;  the  certifi- 
cate of  deposit  endorsed  as  above  stated,  was  taken  by  me  and 
shown  to  Durand  when  I  went  for  the  machinery,  and  witness 
never  dreamed  that  any  objection  would  be  urged  to  the  de- 
livery of  the  property  or  acceptance  of  the  money ;  there  was 
no  objection  to  receiving  the  money,  but  Durand  declared  that 
not  one  cent's  worth  of  the  property  should  be  tak^i  away 
till  he  had  received  every  dollar  of  the  money.  I  considered 
this  bad  fidth  to  Howard,  so  said,  stating  to  Darand  at  the 
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time  that  Howard's  complaint  now  was  that  he  (Durand)  had 
all  the  advantage,  and  that  now,  as  a  mutaal  friend,  to  give 
him  the  cash  value  of  the  property  as  agreed  on,  and  let  him 
at  the  same  time  have  legal  and  actual  possession  of  the 
same,  was  not  the  justice  I  had  agreed  to  see  done,  and  thus 
and  for  this  reason  the  whole  thing  fell  through,  I  oifered 
to  receipt  him  for  each  load  as  I  took  it  away,  and  as  soon 
as  there  was  a  fair  and  substantial  compliance  by  him,  to  pay 
him  the  whole  amount  in  cash/' 

He  cannot  state  the  value  particularly,  but  the  machinery 
was  the  best  in  use,  ample  enough  for  a  business  of  $50,000 
per  annum,  and  the  manufactured  stock  very  large  and  per* 
feet,  perhaps  more  so  than  any  similar  one  south  of  Newark, 
New  Jersey.  Parties  employed  with  Durand  told  witness 
that  Major  fi[awes  rented  it  and  it  had  been  scattered  about. 
He  is  a  mechanic,  long  acquainted  with  such  machinery,  and 
inventor  of  valuable  machinery.  With  the  facilities  of  the 
Atlanta  Spoke  Company,  &c.,  '^  it  is  a  moderate  estimate  to 
say  that  $30,000.00  per  annum  might  easily  have  been  real- 
ised in  good  value  for  the  last  of  year  1863  and  first  of  1864, 
80  great  was  the  demand  for  such  things."  He  answers  that 
he  never  had  the  slightest  interest  in  the  case. 

Durand's  solicitors  read  the  aflSdavit  of  A.  D.  H.  P.  Shu- 
mate, who  swore  that  when  the  injunction  was  served  he  was 
in  Durand's  employment,  and  so  continued  till  Major  Hawes 
came  and  took  possession  as  Government  officer ;  and  that 
daring  that  time  neither  Durand  nor  any  of  his  employes 
iised  said  machinery  or  any  of  the  material  belonging  to  the 
wheel  business.  He  lived  at  said  mill  many  years  before  the 
war,  and  since ;  worked  for  Durand  and  for  the  Government 
there;  and  Government  agents  took  away  said  machinery 
and  material  to  Augusta. 

They  also  read  the  answers  of  A.  R.  Sallenbebgkr  to  in- 
terrogatories. He  said  he  had  read  the  written  contract  alluded 
to ;  that  he  is  a  mechanic,  and  considered  said  machinery  and 
material  fiiUy  worth  $6,000.00  in  the  then  currency,  when 
the  contract  was  made.  He  was  working  for  Durand  mak. 
ing  artillery  wheels  when  he  heard  of  the  injunction,  and 
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stopped  the  work  on  that  aocoant,  Darand  said  he  was 
ready  to  deliver  the  property  to  Howard.  It  was  not  deliv- 
ered to  himt^  or  Morton,  his  agent,  who  called  for  it.  Darand 
proposed  to  deliver  it  to  Morton  when  paid  for.  Morton  said 
he  wonld  not  pay  for  it  till  he  had  it  in  the  depot  or  can  at 
Decatar.  Darand  proposed  to  deliver  it  at  the  mills  when 
paid  for.  Morton  stated  that  he  had  a  certificate  of  deposit 
to  pay  for  the  same.  Witness  don't  remember  seeing  the  cer- 
tificate. Morton  said  he  woald  carry  the  property  to  Decatar 
himself.    He  states  that  l^e  has  no  interest  in  the  case. 

By  a  second  set  of  interrogatories,  this  same  witness  stated 
that  he  stopped  the  work  on  the  wheels  about  one  month, 
and  that  Howard  told  him  that  he  had  bought  out  Dorand's 
interest  in  said  machinery  and  materials. 

The  Court  decided  that  in  view  of  all  the  facts  of  this  case, 
it  would  not  punish  the  defendant  for  contempt  for  a  breach  of 
the  injunction,  and  discharged  the  rule,  and  complainant's 
attorney  excepted. 

A.  W.  Hammond  and  Son,  R.  F.  Lyons,  for  plaintiff  in 
error. 

L.  J:  GiiENN  and  Sox,  for  defendant  in  error. 

Walker,  J. 

1.  There  is  no  question  as  to  the  power  of  a  Coort  of 
Equity  to  enforce  obedience  to  its  orders  by  attachment 
Code,  sections  200, 3157, 4126,  and  4127.    The  question  here 
is,  do  the  facts  make  such  a  case  as  to  require  this  Court  to 
control  the  discretion  of  the  Court  below. 

2.  It  has  been  often  decided  that  the  action  of  the  Sope- 
rior  Courts  in  granting  or  refusing  injunctions  will  not  \fe 
controlled,  except  when  it  may  appear  there  has  been  a  fla- 
grant abuse  of  discretion.  The  same  rule  should  apply  to 
the  action  of  the  Courts  relative  to  the  punishment  of  parties 
alleged  to  be  contumacious.    Whether  a  contempt  of  Court 
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has  bera  oommitted  which  should  be  punished^  may  generally 
be  aafely  left  to  the  discretion  of  the  circuit  Judges.  They 
are  not  likely  to  fail  in  enforcing  due  respect  to  their  orders ; 
and  their  action  in  such  cases  should  be  final',  unless  there  is 
something  in  the  decision  to  show  a  most  flagrant  abuse  of 
the  discretion.  Cabot  vs.  Yarborough,  27  Ga.  R.  476.  Es- 
peci^ly  should  this  Ck>urt  be  slow  to  control  that  discretion, 
vfh&re  the  circuit  Judge  has  declined  to  punish  the  party. 
We  are  satisfied  that  we  may  safely  leave  to  the  circuit 
Judges,  the  infliction  of  such  punishment  as  may  be  neces- 
saiy  to  enforce  obedience  to  their  orders,  and  vindicate  the 
aathority  and  dignity  of  their  Ck)urts. 

3.  Without  contesting  this  position,  the  plaintiff  insists 
that  his  case  comes  under  a  different  rule,  that  his  motion  is 
not  made  simply  to  vindicate  the  authority  of  the  Court, 
but  for  the  purpose  of  protecting  his  rights,  that  here  the 
attachment  sought  is  remedial,  not  to  punish  for  an  act  done 
in  contempt  of  the  Court,  but  to  compel  the  doing  of  an  act 
necessary  to  the  administration  of  justice.  Cobb  vs.  Black, 
34  Ga.  K.  162.  We  recognize  the  distinction  here  drawn,  and 
in  a  proper  case,  are  ready  to  enforce  the  rule  for  which  the 
plaintiff  contends. 

4.  In  this  case,  the  defendant  was  enjoined  from  using  or 
selling  the  property  in  litigation.  This  injunction,  the  plain- 
tiff alleges,  has  been  violated  by  defendant.  Suppose  the 
Court  had  "  committed  defendant  for  said  contempt,^'  would 
this  afford  any  remedy  to  Howard  ?  Would  it  restore  the 
property  sold  ?  Do  not  the  facts  show  that  the  only  effect  of 
the  punishment,  would  be  to  vindicate  the  authority  of  the 
Court,  and  not  furnish  any  remedy  for  the  plaintiff?  We 
think  so.  Hence  the  question  was  one  for  the  discretion  of 
the  Court  below.  If  this  were  a  remedial  proceeding,  to 
which  the  plaintiff  is  entitled  for  the  enforcement  of  his 
rights,  then  we  would  control  the  discretion  of  the  Court  be- 
low, and  award  to  the  party  that  relief  to  which,  under  the 
facts  and  the  law,  he  would  be  entitled. 

6.  When  the  plaintiff  made  his  application  to  a  Court  of 
equity,  he  showed  such  facts  as  entitled  him  to  the  aid  of  ift 
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extraordinary  powers.  That  Court  laid  its  strong  hand  upon 
Durand,  and  would  have  preserved  the  property  and  protected 
Howard  from  all  injury  arising  from  the  interference  with  it 
by  Dnrand,  had  it  not  been  for  the  subsequent  conduct  of 
Howard  himself.  Howard  took  upon  himself  the  oontrol 
and  management  of  the  business  for  which  he  had  previously 
invoked  the  aid  of  the  Court;  and  consented  to  a  violation  of 
the  injunction  granted  at  his  instance.  This  being  so,  he  must 
fsdffer  the  consequences.  He  cannot  subsequently  have  the 
other  party  punished  for  a  breach  of  the  injunction,  when  that 
breach  was  by  his  consent.  Mills  vs.  Cobby,  1  Meriv.  R.  3  > 
3  Dan.  Ch.  Pr.  374.  These  parties  entered  into  a  new  con- 
tract, by  which  the  injunction  was  in  effect  dissolved ;  and 
because  defendant  failed,  as  it  is  allied,  to  comply  with  this 
contract,  the  Court  is  asked  to  punish  him  for  the  violation 
of  the  injunction  previously  granted.  As  evidence  of  the 
view  that  complainant  took  of  his  rights,  we  may  refer  to  the 
fiust  that  he  sued  on  the  obligation  to  recover  the  damages,  to 
which  he  says  he  is  entitled  on  account  of  Durand's  failure 
to  comply  with  the  contract.  This  shows  that  complainant 
thought  he  had  made  a  new  contract,  and  if  that  contract  had 
been  carried  out,  was  not  the  bill  at  an  end  without  anything 
further  to  be  done?  If  so,  can  it  be  pretended  that  the  in- 
junction was  vital  all  the  while? 

6.  A  Court  of  equity  will  not  lend  its  punitive  powers  to 
one  party,  for  the  purpose  of  coercing  the  opposite  parly  into 
the  making  of  new  stipulations  to  which  he  had  never  agreed; 
nor,  under  pretence  of  punishing  for  a  breach  of  an  injunc- 
tion, will  it  attempt  to  enforce  a  contract  made  subsequait  to 
the  granting  of  the  injunction. 

7.  Equity  will  enforce  the  rights  of  the  parties  according 
to  the  rules  and  practice  of  the  Court;  and  parties  who  in- 
voke its  aid,  should  not,  by  contract,  thwart  its  proceedings 
and  render  nugatory  its  processes.  Should  they  do  so,  they 
ought  not  to  expect  to  be  relieved  ff^om  the  consequences  of 
their  own  interference. 

Judge  Harris,  while  he  agrees  in  asserting  the  l^al  propo- 
sitions here  maintained,  thinks  the  facts  are  not  such  as  to 
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make  them  applicable.      He  thinks  the  judgment  should  be 
reyersedi  and  an  attachment  awarded. 

Judgment  affirmed. 


Habris,  J.^  dissenting. 

I  do  not  concur  in  the  judgment  rendered  in  this  case. by 
the  majority  of  the  Court.  The  decision  has  been  made,  I 
think,  upon  an  entire  misapprehension  of  the  facts.  There 
IB  Dot  one  of  them  from  which  the  assent,  either  positively  or 
impliedly,  of  Howard  can  be  inferred,  to  the  violation  of  the 
iojanction  by  Durand.  This  injunction  had  reference  entirely 
to  Howard's  interest  as  a  copartner.  The  negotiation  begun 
afterwards  by  Durand,  had  not  the  slightest  reference  to  the 
matters  involved  in  Howard's  bill,  but  was  an  offer  by  Du- 
ramd  to  sell  to  Howard  his  {Durand^ s)  share  in  the  partnership. 
It  fell  through  by  the  bad  faith  of  Durand.  Had  this  nego- 
tiation had  any  connection  with  Howard's  interest  as  a  part- 
ner, broken  off  as  it  was,  by  Durand's  non-compliance  with 
Us  agreement  to  sell,  Howard  ought  not  to  be  permitted  to 
soffer  any  injury  thereby;  but  surely  when  the  negotiation 
had  not  the  slightest  relation  whatever  to  the  matters  in  con- 
troversy under  Howard's  bill,  there  can  be  no  plausible 
reason  assigned  for  not  allowing  him  the  benefit  of  an  attach- 
ment for  contempt,  to  coerce  Durand  to  make  good  any 
damages  he  may  have  sustained, — not  beyond  the  penalty  of 
the  injunction. 
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E.  E.  FiELD^  administrator  of  Elijah  M*  Field,  deceased, 
plaintiff  in  error,  vs.  John  F.  Leak  and  Wm.  W.  Leak, 
makers,  and  Henby  P.  Fabbow,  endorser,  defendants  in 
error. 

Note. — ^Warher,  C.  J.,  did  not  preside  in  tliifl  case. 

New  trial  granted  because  the  yerdict  is  decidedly  and  strongly  agaiut 
the  weight  of  eridence. 

Assumpsit.  Scaling  Ordinance.  Tried  before  Judge  Mil- 
ker.   Bartow  Superior  Court.    March  Term,  1867. 

This  action  was  founded  on  three  promissory  notes,  as  fol- 
lows : 

"  On  or  before  the  first  day  of  September  next,  we,  or  either 
of  us,  promise  to  pay  Henry  P.  Farrow,  or  bearer,  the  sum  of 
seventeen  hundred  and  fifty  ($1750  00)  with  interest  from 
date  for  value  received.  Witness  our  hands  and  seals,  this 
the  5th  day  of  September,  1861. 

A.  J.  MiLNEB. 

J.  F.  LEAK,  [l.  8.] 
W.  W.  LEAK,  [l.  s.f 
This  note  had  op  it  receipts  signed  by  Farrow  for  $95  00, 
Sept.  14th,  1861 ;  $476  00,  Oct.  22d,  1861 ;  $29  50,  Nov. 
15th,  1861 : 

"On  or  before  th€  first  day  of  January,  1864,  we,  or  either 
of  us,  promise  to  pay  Henry  P.  Farrow,  or  bearer,  the  sum 
of  two  thousand  dollars  ($2000  00)  for  value  received,  with 
interest  from  date.  Witness  our  hands  and  seals,  this  the  5th 
Sept.,  1861,  the  interest  to  be  paid  annually,  and  if  not  paid, 
to  become  principal. 

J.  F.  LEAK,  [l.  8.] 
W.  W.  LEAK,  [L.  8.] 
A.  J.  Milker.    I  sign  this  note  as  gurantor." 
The  third  note  was  exactly  like  the  second,  except  that  it 
became  due  "on  or  before  tiie  1st  day  of  January,''  1865. 
All  of  these  notes  were  endorsed  by  H.  P.  Farrow. 

The  defendants  plead  the  general  issue  and  that  said  notes 
had  been  paid  and  discharged  because  they  were  intended  to 
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be  paid  in  Confederate  States  Treasury  Notes,  and  such  Trea- 
SQiy  Notes  were  tendered  in  payment  at  the  maturity  of  each 
of  said  notes. 

On  the  trial  plaintiff  introduced  said  notes  and  closed. 

The  defendants  then  offered  as  a  witness  said  Farrow. 

Plaintiff  objected  to  his  testifying  on  the  ground  of  incom- 
petency, because  the  endorsee  of  the  notes  sued  on  was  dead. 
This  objection  was  overruled. 

Farbow  then  testified  that  on  the  fifth  day  of  September, 
1861,  he  sold  to  John  F.  Leak  a  tract  of  land  near  Carters- 
ville,  Gra.,  containing  one  hundred  and  fifty,  or  one  hundred 
and  sixty  acres,  and  also  the  crop  on  the  land,  and  some  mules, 
cows,  wagon,  hack  and  household  ftirniture,  and  took  therefor 
aaid  notes ;  that  at  the  time  of  the  sale  he  estimated  the  land 
at  four  thousand  dollars,  and  considered  the  other  property 
worth  (tl  750.00)  seventeen  hundred  and  fifty  dollars,  that 
there  was  no  distinct  contract  as  to  any  part  of  the  property, 
but  the  whole  was  sold  for  the  amount  set  out  in  the  notes, 
that  in  1868  witness  bought  the  land  and  gave  therefor  forty* 
five  hundred  dollars,  ($4500.00)  and  thought  that  the  land 
wag  worth  what  he  gave  for  it,  and  that  purchase  was  made 
on  a  gold  basis;  that  in  the  spring  of  1862,  he  sold  said  notes 
to  E.  M.  Field,  and  took  therefor  Confederate  money  and  en- 
dorsed the  notes. 

Attorneys  for  plaintiff  objected  to  proof  of  what  kind  of 
currency  Farrow  took  in  payment  for  said  notes.  The  Court 
overruled  this  objection,  admitting  it,  he  says, ''  as  a  fact  which 
the  jury  might  consider  only  in  arriving  at  the  intention  of 
the  parties  as  to  the  currency  in  which  the  notes  were  to  be 
pidd.  * 

Fabbow  further  testified,  that  nothing  was  said  at  the  time 
of  the  sale  as  to  the  currenqr  in  which  said  notes  were  to  be 
paid,  the  money  then  in  circulation  was  bank  bills,  he  expect- 
ed to  take  currency  in  payment  of  the  notes,  that  it  was  ex- 
pected that  there  would  be  a  war  currency,  and  it  was  the  expec- 
tation and  intention  of  the  parties  that  the  notes  should  be 
paid  in  currency  in  circulation  at  the  time  the  notes  should  fall 
due.  WitoesB  thought  some  Confederate  money  wits  in  circula- 
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tion  at  the  date  of  the  notes  and  it  was  then  about  equal  to  gold. 
Witness  would  not  have  taken  the  amount  set  out  in  the  notes 
for  the  property  sold,  in  a  currency  worth  only  forty  for  one, 
or  twenty  for  one;  the  credit  on  one  of  the  notes  were  given  for 
the  property  received  of  J.  F.  Leak,  being  some  of  the  prop- 
erty sold  by  witness  to  said  Leak ;  no  money  was  paid  to  wit- 
ness on  either  note. 

The  defendants  then  read  in  evidence  the  answers  of  Moses 
A,  Leak  to  interrogatories.  He  testified  that  he  knew  that 
such  notes  as  those  sued  on,  were  given ;  witness,  as  agent  for 
J.  F.  Leak,  tendered  Confederate  money  to  said  E.  M.  Field, 
and  such  tender  was  intended  as  a  paym«nt  for  said  notes ; 
the  tender  was  made  in  Marietta,  Ga.,  in  the  fall  of  1863,  for 
the  notes  then  due,  but  he  did  not  remember  how  many  of 
said  notes  were  then  due ;  he  proposed  then  to  pay  all  that 
was  then  due.  In  the  summer  of  1864,  just  before  the  falling 
back  of  the  Confederate  army,  witness  made  a  tender  of  Con- 
federate money,  proposing  to  pay  off  all  the  notes  that  were 
llhen  due  from  J.  F.  Leak  to  E.  M.  Field;  this  second  tender 
was  made  in  Atlanta,  Ga.  Witness  Jieard  E.  M.  Field  admit 
that  J.  F.  Leak  had  made  him  a  tender  of  Confederate  money 
as  a  payment  for  the  first  of  said  notes.  E.  M.  Field  admit- 
ted to  the  witness  that  his  brother,  J.  F.  Leak,  had  made  a 
tender  of  Confederate  money  for  the  first  note,  and  he  (Field) 
refused  to  take  it,  and  told  witness  that  he  was  sorry  that  J* 
F.  Leak  had  become  offended  at  him  for  refusing  to  take  the 
money,  as  he  (Field)  had  learned.  Witness'  brother,  J.  F. 
Leak,  observing  to  Field  that  be  was  and  had  been  in  the 
army  all  the  while.  Field  observed  that  he  was  in  the  armj 
also,  and  J.  F.  Leak  replied  ^that  Field  was  in  a  State  shoe- 
shop,  while  he  (Leak)  was  in  the  front,  and  did  not  know  when 
he  might  be  killed,  and  that  he  desired  to  pay  off  those  notes 
as  they  became  due,  that  his  family  might  not  be  encumbered 
with  them  in  the  event  of  his  death. 

In  answer  to  the  cross-interrogatoiies,  the  witness  said,  as 
to  the  consideration  of  the  notes,  all  that  his  brother,  J.  F. 
Leak  bought  from  Henry  P.  Farrow  was  summed  up  together 
and  divided  into  annual  payments,  including  land  and  other 
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property,  the  land  is  in  Bartow  oonnty,  4th  district^  3d  section, 
on  the  road  from  Cartersville  to  Cassville,  two  and  a  half 
miles  from  Cartersville,  adjoining  lands  of  Willis  Benham, 
Dr.  Leeland  and  others,  near  the  Western  and  Atlantic  Rail- 
road. The  property  purchased  from  Farrow  by  J.  F.  Leak, 
consisted  of  land,  some  stock  and  some  furniture.  The  wit- 
ness does  not  recollect  the  precise  number  of  acres  of  land — 
between  one  and  two  hundred  acres.  Witness  has  no  recol- 
lection of  any  com  in  the  purchase,  but  he  recollects  two 
males,  one  horse,  one  hack  and  three  milch  cows  were  in  it. 
J.  F.  Leak  resides  on  and  exercises  control  over  the  land. 
Witness  tendered  all  that  was  due  at  the  time  each  tender  was 
made;  E.  M.' Field  refused  to  receive  the  money.  Witness 
specified  neither  the  amount  due  nor  that  tendered  at  the  time 
of  the  tender,  though  he  was  asked  to  state  the  amounts.  The 
precise  date  of  the  tenders  not  recollected ;  the  first  was  in 
fidi  of  1863,  and  second  in  summer  of  1864.  It  was  at  the 
time  of  the  tender  that  Field  repeated  the  conversations  afore- 
said.   Witness  is  twin-brother  of  J.  F.  Leak. 

John  F.  Leak  was  offered  as  a  witness  for  defendants,  and 
was  otjected  on  the  same  ground  for  wrhich  Farrow  was  ob- 
jected to.     The  Court  overruled  the  objection. 

He  then  testified  he  expected  and  intended  to  pay  the  notes 
in  whatever  was  the  currency  of  the  country,  but  nothing  vnm 
said  as  to  what  currency  the  notes  were  to  be  paid  in. 

William  W.  Leak  was  then  examined  and  swore  that 
nothing  was  said  as  to  what  currency  was  to  be  paid,  but 
he  expected  they  were  to  be  paid  in  whatever  might  be  the 
currency  of  the  country ;  that  a  war  currency  was  expected 
at  the  time  the  notes  were  given,  and  the  expectation  and  in- 
tention of  the  parties  was  that  the  notes  would  be  paid  in  that 
currency,  and  that  he  would  not  have  signed  the  notes  if  he 
had  not  believed  at  the  time  the  notes  were  given,  that  the 
war  currency  would  be  taken  in  payment  when  the  notes  were 
due.  The  witness  thought  the  price  promised  for  the  prop- 
erty was  more  than  it  was  worth.  On  the  1st  of  September, 
1862,  Confederate  money  was  two  for  one;    on  the   1st 
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of  Janaarjy  1864,  it  was  twenty  for  one,  and  on  tbe  1st  of 
January,  1865,  it  was  fifly  for  one. 

L.  M.  MuNFORD  was  then  introdaoed  and  testified  that  he 
was  acquainted  with  the  land  sold  by  Farrow  to  J^eak.  About 
the  time  of  the  sale,  the  land  was  worth  fifteen  or  fflbcteen  dol- 
lars per  acre,  and  is  not^  worth  seven  or  eight  or  ten  doUan 
per  acre. 

Defendant  closed. 

Plaintiff  in  rebuttal,  introduced  John  A.  Ebwin,  who  tes- 
tified that  on  the  6th  of  September,  1861,  he  knew  of  no  Con- 
federate monqr  in  circulation ;  bank-bills  were  then  the  cur- 
rency of  the  country,  and  continued  to  be  so  untU  some  time 
in  1 862.  According  to  the  Broker's  table.  Confederate  money, 
on  the  5th  of  September,  1861,  was  ten  per  cent,  discount,  and 
was  so  from  July  to  October,  1861 ;  the  first  Confederate 
money  witness  knew  to  be  in  circulation,  was  about  the  last 
of  1861,  or  the  first  of  1862. 

Plaintiff  also  examined  C.  Dodd,  whose  evidence  was  that 
he  went  to  Richmond  about  three  or  four  weeks  after  the  first 
battle  of  Manasses,  and  found  a  little  Confederate  money  in 
circulation.  In  this  r^ion  of  the  country  bank-bills  ooatin- 
ued  to  be  the  currency  of  the  country  till  late  in  the  spring  of 
1862.  Bank-bills  depreciated  greatly  during  the  war,  and 
are  now  worth  very  little — some  five,  some  ten,  some  twenty 
cents  in  the  dollar,  and  some  more. 

The  plaintiff  then  introduced  J.  A.  Howard,  who  testified 
that  said  land,  at  the  date  of  the  notes,  was  worth  aboat 
thirty  dollars  per  acre,  and  was  noV«r  worth  about  twenty-five 
to  thirty  dollars  per  acre ;  that  some  time  ago  J.  F.  Leak 
asked  thirty  dollars  per  acre  for  it,  and  spoke  of  its  having  a 
valuable  slat^  mine  on  it;  that  the  land  is  worn  and  not  worth 
as  much  as  when  Anthony  Caldwell  lived  on  it. 

J.  A.  W.  Johnson  testified  on  behalf  of  the  plaintiff  that 
on  the  5th  of  September,  1861,  no  Confederate  money  was 
circulating  here;  the  first  he  saw  was  in  latter  part  of  1861, 
or  first  part  of  1862 ;  as  an  ofiScer  of  the  army  he  was  paid  off 
in  April,  1862,  at  Savannah,  Ga.,  in  the  bills  of  the  Marine 
Bank  of  Georgia ;  witness  was  on  the  coast  in  the  latter  part 
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of  1861  and  the  first  part  of  1862,  and  thinks  he  was  in  this 
county  in  the  latter  part  of  1861. 

The  plaintiff  also  examined  J.  W.  Pbttchett,  who  testi- 
fied that  in  the  &1I  of  1866  he  was  a  land  agent,  and  as  such, 
was  employed  by  Leak  to  sell  said  land  for  him,  and  was  in- 
stnicted  to  ask  forty  dollars  per  acre  for  it,  and  was  not  author- 
ized to  take  less  for  it.  Witness  did  not  think  it  was  worth 
90  much.  Leak  spoke  of  a  slate  mine  on  it  as  an  inducement 
to  purchasers,  but  no  special  importance  was  attached  to  it. 
Witness  went  with  two  or  three  parties  with  a  view  of  selling 
the  land,  and  did  not  succeed  in  selling  it. 

The  plaintiff  rested  his  case  here. 

The  defendants  in  surrebutter,  examined  T.  W.  Dodd,  who 
testified  that  on  the  10th  September,  1862,  he  was  paid  off  in 
Confederate  money  at  Richmond,  Virginia;  on  the  10th 
November,  1861,  he  came  to  this  county,  and  Confederate 
money  was  regarded  as  a  curiosity.  At  the  time  witness 
was  paid  off  he  could  go  to  the  Qrokers  in  Richmond,  Vir- 
ginia, and  get  for  a  five  dollar  bill  (Confederate  money)  three 
dollars  in  specie  and  two  dollars  in  the  Brokers'  shin-plaat^rs, 
which  continued  to  circulate  about  as  Confederate  money. 

The  evidence  being  closed  and  argument  had,  the  Judge 
charged  the  jury  that  while  the  testimony  as  to  tender  might 
not  prove  a  legal  tender  according  to  the  rule  laid  down  by 
the  Court,  yet  the  jury  might  consider  the  testimony  as  to  the 
tender  in  adjusting  the  equities  between  the  parties ;  that  the 
evidence  of  Farrow  as  to  selling  said  notes  for  Confederate  cur- 
rency, could  only  be  considered  by  the  jury  in  arriving  at  the 
intention  of  the  parties  at  the  time  the  notes  were  made 
as  to  the  kind  of  currency  in  which  they  were  to  be  paid ; 
that  Farrow  had  a  right  to  dispose  of  the  notes  as  he  pleased, 
and  the  defendants  could  not  claim  anything  by  it. 

The  verdict  was  for  one  thousand  and  twenty-five  dollars 
and  sixty-six  cents,  ($1,025.66)  with  costs  of  suit. 

The  plaintiff  moved  for  a  new  trial  on  the  grounds : 

1st.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  to  the  law,  to  the  principles  of  equity  and  justice,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence. 
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2d.  Beoaose  the  Court  allowed  H.  P.  Farrow  and  J.  F. 
Leak  to  testify. 

3d.  Because  H.  P.  Farrow  was  permitted  to  testify  that  he 
sold  said  notes  for  Confederate  money,  and  that  he  expected 
to  take  currency  in  payment  for  the  notes,  and  J.  F.  and  W. 
W.  Leak  were  permitted  to  testify  that  they  expected  to  pay 
the  notes  in  whatever  might  be  the  currency  in  the  oouotiy 
over  plaintiff's  olgection  thereto. 

4th.  Because  the  Court  erred  in  charging  as  aforesaid  as  to 
the  tender. 

5th.  Because  after  the  jury  had  been  charged  and  had  retired 
to  consider  their  verdict,  and  before  they  had  found  their  ver- 
dict, one  of  them  (W.  F.  Weems)  separated  from  the  jury  and 
applied  to  J.  B.  Parrott,  Esq.,  one  of  defendants'  attorneys, 
fi>r  a  schedule  of  the  prices  of  gold  and  Confederate  money, 
and  got  the  same  from  said  Parrott. 

This  last  ground  was  accompanied  by  the  affidavits  of  said 
W.  F.  Weems  and  C.  B»  Conyers,  two  of  the  Special  jury, 
who  substantially  swore  that  the  jury  had  agreed  to  give 
the  value  of  the  Confederate  money  at  the  maturity  of  the 
notes,  and  as  Mr.  Erwin  had  held  a  schedule  in  his  hand  and 
testified  by  it,  the  schedule  was  sent  for  only  to  assure  them 
in  their  recollection  of  Erwin's  valuations,  and  that  nothing 
was  said  but  asking  for  the  schedule,  and  the  verdict  was  not 
influenced  by  it,  except  in  assuring  the  jury  that  they  prop- 
erly recollected  the  testimony  of  Erwin. 

The  Court  refused  to  grant  a  new  trial,  and  upon  the 
grounds  aforesaid  said  refusal  is  assigned  as  error. 

Samuel  Weil,  Geo.  N.  Lebteb,  for  plaintiff  in  error. 

WoPFORD  &  Parrott,  for  defendants  in  error. 
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We  have  repeatedly  said  that  by  the  ordinance  ^'to  adjust 
the  equities  between  parties/'  more  than  the  ordinary  discre- 
tioD  is  delegated  to  juries,  and  their  finding  should  be  respect- 
ed, except  in  cases  where  manifest  wrong  has  been  done.  To 
this  ruling  we  still  adhere ;  but  this  case  comes  within  the 
exception. 

The  plaintiff  occupies  the  position  that  Farrow  formerly 
did.  Farrow  sold  and  Leak  purchased  about  five  thousand 
dollars  Worth  of  property,  on  the  5th  of  September,  1861 ; 
and  by  the  contract  Leak  was  to  pay  to  Farrow,  or  bearer,  that 
sum  with  interest,  payable  annually.  The  property,  at  the 
time  of  the  sale,  was  worth  in  gold  well  nigh  the  sum  prom- 
ised for  it.  Five  years  and  six  months  after  the  trade,  the 
jury  found  a  verdict  for  one-fifth  of  the  original  sum  prom- 
ised to  be  paid,  without  interest,  and  in  a  currency  worth  but 
three-fourths  of  what  currency  was  worth  at  the  time  of  the 
trade !  Can  any  one  seriously  contend  that  this  is  a  verdict 
rendered  on  principles  of  equity  and  justice  ? 

There  were  scarcely  any  Confederate  notes  in  circulation  at 
the  time  the  contract  yfsa  made ;  and  those  few  were  about  as 
good  as  gold.  Farrow  swears  he  would  not  have  sold  his 
property  for  such  currency  as  the  jury  found  the  notes  paya- 
ble in.  Not  a  word  was  said  by  any  of  the  contracting  par- 
ties at  the  timo,  as  to  what  sort  of  currency  the  notes  should 
be  paid  in,  except  what  they  said  in  the  notes — the  best  evi- 
dence of  what  the  contract  was.  In  the  notes  the  word  "dol- 
lars" is  used,  which,  according  to  Mr.  Webster,  means  *'  sil- 
ver coin,"  each  "of  the  value  of  one  hundred  cents."  Shall 
the  Court  and  jury  interpolate  into  this  contract  the  words, 
**  Confederate  notes,"  because  the  parties  expected  that  there 
would  be  a  war  currency,  and  the  notes  would  be  payable  in 
such  currency?  Was  there  any  such  contract?  We  are  not 
able  to  find  anv  evidence  of  it  in  the  record. 

If  there  be  then  no  evidence  that  the  notes  were  payable  in 
"Confederate  notes,"  is  there  any  other  ground  on  which  this 
verdict  can  be  sustained  ?  Has  the  property  so  depreciated 
24 
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b^  the  events  of  the  war,  as  to  mitke,  npon  eqaitabk  princi- 
ples, this  verdict  right,  supposing  the  jary  to  have  authority 
to  adjust  the  equities  on  this  basis?     There  is  not  a  siugie 
vitness  who  testifies  that  the  land,  without  counting  the  per- 
il, at  the  time  of  the  trial,  less  tian 
i ;  and  the  weight  of  the  evidcDoe 
two  or  three  times  as  much  as  the 
Upon  no  hypothesis,  under  tbe&cte 
ct  be  sustained.    We  feel  loth  to  con- 
under  this  ordinance,  but  wearesore 
that  it  is  our  duty  to  do  so  in  this  case. 

We  are  aware  of  the  difficulties  in  the  way  of  laying  Aown 
general  rules  by  which  to  govern  the  great  variety  of  cases 
which  may  arise  under  this  ordinance.  Judge  Harris  tbiob 
that  we  should  do  so ;  and  that  the  value  of  the  consideration 
received,  at  the  time  of  the  trade,  shonld  be  the  criterion  by 
which  to  adjust  the  equities  between  the  parties.  The  otbei 
members  of  the  Court  do  not  think  it  beet  to  adopt  tbia  as  a 
rule  applicable  to  all  cases.  In  some  cases  it  maybe  the  cor- 
rect rule ;  in  others  it  might  work  great  injustice.  Let  ibe 
Courts  and  juries  carry  out  the  provisions  of  the  ordinance 
in  its  spirit,  and  they  will  find  this  Court  ready  to  affinn 
their  verdicts  and  judgments.  But  when  a  case,  showing  soch 
manifest  wrong  as  this  exhibits,  shall  be  brought  before  oa, 
we  will  unhesitatingly  reverse  the  judgment  and  award  a  new 
trial. 

Judge  Harris  thinks  a  new  trial  should  be  granted  on  tbe 
ground  numbered  "6"  in  the  Reporter's  statement  of  fecis. 
As  we  grant  a  new  trial  on  the  merits,  perhaps  it  is  unneces- 
sary to  pass  formally  upon  this  ground. 

Judgment  reversed. 
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^  Kotl^Waevis,  C.  Jn  did  not  preside  in  thi&oase. 

A  charge  not  warranted  by  the  fiicte  should  not  be  givevio  the  jary; 

1* 
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Case.  In  Folton  Superior  Court  T^ied  before  Jud^ 
Wabneb^  April  Term,  1867. 

On  or  about  the  17th  July  1857,  the  slave  of  Mrs.  Whid- 
bee  was  killed  at  Marietta,  by  the  cars  of  the  Western  and 
Atlantic  Railroad,  and  she  brought  her  action  to  recover 
damages  therefor. 

The  testimony  on  her  part  was  as  follows : 

Hugh  Buchanan,  in  answer  to  interrogatories,  stated : 
There  was  a  freight  train  at  the  depot  when  I  went  up,  and  a 
n^ro  man  on  the  right  hand  side,  as  you  go  towards  Atlanta; 
the  n^ro  had  a  wi^n  loaded  with  sand,  pulled  by  two 
mules ;  he  was  at  or  near  the  crossing  of  the  railroad,  below, 
or  in  the  direction  of  Atlanta  from  the  Fletcher  House ;  the 
mules'  heads  were  toward  the  railroad ;  the  crossing,  when  I 
first  saw  the  negro,  was  obstructed  by  the  freight  train,  or 
the  engine  of  the  train  was  very  near  the  crossing,  just  above 
it.    (''  I  am  inclined  to  think  the  latter  was  the  case.'') 

The  negro  appeared  to  be  waiting  for  the  train  to  pass  ;* 
the  train  started  towards  Atlanta,  and  passed  some  distance ; 
can't  say  how  far  below  the  crossing ;  the  negro  started  his 
team  to  cross  the  railroad,  and  when  the  team  was  crossing 
the  railroad  the  train  ran  back ;  witness  thought  it  ran  back 
very  fast  for  a  backing  train ;  witness  thinks  the  negro  saw 
the  train  backing  about  the  same  time,  as  he  commenced 
whipping  his  mules  and  urging  them  across  the  railroad ; 
just  before  the  train  reached  the  team,  the  mules  ran  off  the 
track,  and  the  wagon  on  it ;  the  n^ro  jumped  off  the  wagon, 
on  opposite  side  from  the  train,  and  fell  across  the  track ; 
witness  does  not  think  his  feet  reached  or  struck  the  ground 
first ;  he  appeared  to  fall  with  his  side  on  the  track,  and  a 
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portion  of  the  freight  train  passed  over  him ;  can't  say 
whether  one  or  more  cans  passed  over  him  ;  saw  some  person 
pull  him  out  on  the  side  of  the  road ;  witness  did  not  go 
where  the  negro  was ;  did  not  know  whether  he  was  killed  ; 
the  witness,  did  not  know  the  negro,  nor  to  whom  he  be- 
longed ;  he  was  a  young  negro  man,  small,  rather  below  me- 
dium height,  and  of  dark  complexion.  Witness  knows  not 
whether  the  crossing  was  a  public  street  or  not. 

CROSS-EXAMINED. 

He  said  the  negro  was  waiting  to  cross  when  train  left  , 
can't  say  bow  long  he  waited  after  train  passed ;  not  long, 
bnt  until  the  train  was  some  distance  below  the  crossing ; 
witness  thinks  the  engine  and  a  large  part  of  the  train  faiad 
passed  round  the  curve  below  the  crossing ;  don't  know  the 
distance  nor  what  time  elapsed — ^not  long ;  the  train  started, 
and  was  going  fast  after  passing  the  crossing,  and  backed  (I 
thought)  very  fast  for  a  backing  train ;  it  ran  back  on  the 
sideling ;  I  do  not  know  how  wide  the  road-bed  is ;  I  think 
there  are  two  tracks  at  the  crossing ;  it  may  be  thirty  or  forty 
feet  wide ;  I  do  not  know  how  long  it  would  take  such  a 
team  to  cross ;  I  thought  this  team  moved  slowly,  even- when 
the  h^ro  urged  them ;  the  crossing  was  down  the  road  as  far 
as  the  curve,  but  do  not  know  how  far  that  is. 

William  R.  Anderson  testified  that  he  knew  plaintiff's 
slave  Cicero,  and  that  he  was  killed  as  aforesaid,  stating  in 
substance  the  same  as  Buchanan  had  stated ;  witness  did  not 
think  any  signal  wsls  given  for  reversing  the  train  ;  it  was 
reversed  quickly ;  the  engineer  tried  to  stop  it^  but  could  not. 

The  train  seemed  to  have  started  for  Atlanta,  and  he,  like 
the  negro,  would  have  ooncluded  that  it  was  gone ;  can't  say 
whether  the  train  was  running  in  or  out  of  time ;  the  crossing 
was  a  public  street.  He  describes  the  n^ro  as  Buchanan 
did ;  says  he  was  about  twenty  years  old,  and  worth  about 
$1,100.00  when  killed.  The  Western  and  Atlantic  Railitmd 
runs  through  Marietta  and  corner  of  Fnlton  County. 

Daniel  Bubkhalteb  testified  that  he  knew  the  negro 
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and  saw  him  killed,  and  described  the  circamstanoeB  in  Bub- 
stance  as  the  two  witnesses  aforesaid.  He  said  the  train  was 
moving  slowly,  was  reversed  suddenly,  that  it  had  passed 
thirty  or  forty  yards  below  this  public  street  when  the  wagon 
tried  to  get  over,  that  witness,  did  not  hear  the  signal  for 
reversal  given,  that  the  bed  of  the  road  is  fifteen  or  twenty 
feet  at  the  crossing,  and  the  crossing  much  traveled. 

CfiOSS-EXAMINCD. 

He  said  he  was  about  twenty  feet  from  the  train,  in  the 
street,  and  saw  the  train  run  over  the  negro. 

D.  S.  Anderson  testified  that  the  negro  was  fourteen  years 
old,  worth  $1,000.00 ;  he  saw  him  killed  by  the  train  ;  his 
mules  had  gotten  across,  but  before  his  wagon  got  across  the 
train  ran  on  it ;  the  negro  jumped  off  between  the  mules,  was 
thrown  back,  and  one  wheel  of  the  car  ran  over  him,  causing 
almost  instant  death ;  if  the  negro  had  jumped  to  the  left 
instead  .of  the  right,  he  would  not  have  been  injured,  or  had 
he  stayed  on  the  wagon,  he  would  have  eecafed.  It  was  on 
the  main  track,  witness  thinks. 

The  n^ro  could  have  seen  the  train  backing,  but  got  too 
far  Qn  the  track  to  escape,  except  by  jumping  to  the  left; 
witness  thinks  the  train  was  pulled  up  to  start  for  Atlanta, 
but  was  reversed  to  prevent  a  collision  with  train  coming 
fit>m  Atlanta ;  it  had  hardly  left  the  crossing  before  it  com- 
menced backing.  The  switch  is  from  seven  to  ten  steps  from 
the  crossing ;  the  negro  started  across  before  the  train  com- 
menced backing ;  the  man  on  the  engine  could  not  have  seen 
the  boy,  owing  to  the  curve  in  the  road. 

OBOfiS*£XAMIN£D. 

• 

The  crossing  was  a  public  one,  used  every  day ;  the  train 
had  about  ten  cars ;  the  hind  one  had  hardly  passed  when 
negro  tried  to  cross ;  the  engine  did  not  get  out  of  witness' 
sight ;  train  came  back  at  usual  speed  of  trains  when  back- 
ing from  distance  it  went  ,*  engineers  usually  give  a  signal 
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i#hen  reversing  an  engine ;  tBere  was  another  train  ooming, 
aad  this  caused  the  reversal,  witness  thinks. 

Here  plaintiff's  case  was  rested. 

Defendant  introduced  John  Bamrott,  who  testified  thai 
he  knew  the  boy ;  that  he  was  killed  bj  defendant's  cars  in 
1857,  in  the  spring,  he  thought;  that  he  was  plaintiff's 
property,  and  worth  $1,000.00 ;  the  train  of  cars  was  switch- 
ing back  and  forth ;  the  boy  was  apparently  waiting  the 
movement  of  the  train;  as  soon  as  the  train  passed,  he 
moved  his  team  to  cross ;  the  engine  was  reversed,  ran  back, 
and  the  boy  was  killed  before  he  could  possibly  get  off  the 
track ;  the  boy's  conduct  was  quiet  and  ord^ly ;  he  was  ten 
or  fifteen  st^  from  the  tiiack,  and  could  have  seen  the  train 
backing ;  he  commenced  crossing  when  it  commenced  back- 
ing ;  thinks  last  car  in  train  had  passed  crossing  from  five  to 
twenty  steps  before  it  backed ;  switch  not  over  ten  feet  from 
crossing ;  don't  think  engineer  could  have  seen  the  boy  if  his 
train  was  a  long  one,  because  of  a  curve  in  the  road ;  witness 
was  on  the  platform  in  front  of  his  hotel,  about  five  steps 
from  railroad  tiack,  and  about  fifly  steps  from  the  boy  when 
he  was  killed ;  the  boy  waited  ten  or  twenty  minutes ;  was 
crossing  towards  public  square ;  don't  recollect  whether  the 
usual  reversing  signal  was  given ;  the  train  came  back  slowly, 
but  can't  give  its  exapt  speed. 

W.  J.  SooTT  testified  as  to  the  killing  in  substance  as  the 
others ;  he  said  the  train  came  backs  slowly ;  it  did  not 
whistle  when  it  started  back ;  slave  was  twenty-two  or  three 
years  old,  and  worth  $1,200.00 ;  witness  was  about  forty  jrards 
from  ^here  the  boy  was  killed,  and  thinks  engineer  could 
have  seen  him;  don't  know  why  the  train  backed,  nor 
whether  it  was  to  avoid  collision ;  trains  frequently  meet  and 
pass  there,  and  the  crossing  is  a  very  public  one ;  thought  the 
boy  took  a  risk  in  trying  to  cross,  but  has  seen  others  do  so 
without  injury. 

Colby  Beavers  testified  that  he  saw  the  boy  killed ;  wit- 
ness was  fireman  on  the  engine  of  the  train  that  killed  him ; 
it  was  a  freight  train  coming  to  Atlanta,  and  was  due  at 
Marietta  a  little  before  the  up  freight  train ;  the  freight  trains 
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passed  at  Marietta,  and  this  train  arrived  there  ahead  of  tb« 
up  tnin ;  his  train  stopped  at  Marietta  and  unloaded  way- 
freight)  and  then  pulled  out  to  shift  off  and  leave  some  cars, 
and  to  take  on  others ;  the  hindmost  car  had  hardly  left  the 
cnmng  where  the  boy  was  standing  with  his  wagon,  before 
he  attempted  to  cross ;  witness  heard  the  man  at  the  switch 
halloo  to  the  boy  not  to  come  on  the  railroad,  that  he  would 
be  killed  by  the  cars ;  witness  was  about  midway  on  the  ten- 
der on  look-out,  and  saw  the  boy,  or  his  mules,  on  the  road, 
And  hallooed  to  the  engineer  that  he  would  run  over  the  boy; 
the  engineer  reversed  the  engine,  throwing  her  forward  so  as 
to  prevent  a  collision  with  the  wagon  and  mules  and  boy, 
&nd  pat  on  all  steam,  but  could  not  stop  in  time ;  it  was 
moving  on  down  grade  at  the  time;  the  engine  was  re- 
versed suddenly,  and  ran  back  for  fear  of  a  collision  with  a 
train  coming  up  from  Atlanta ;  on  account  of  curve  and  sit- 
uation of  train  and  engine,  engineer  could  not  see  the  boy 
when  he  started  to  cross ;  the  train  had  not  started  to  At- 
lanta, but  was  switching  as  aforesaid ;  it  had  hardly  passed 
before  boy  tried  to  cross ;  witness  is  now,  an^  has  for  many 
years,  been  employed  for  defendant. 

CB06S-BXAMINED. 

Oar  train  not  very  long,  eight  or  ten  cars ;  witness  not 
over  two  hundred  feet  from  boy  when  killed ;  the  reversal 
was  to  avoid  collision  with  up  train  ;  his  train  was  a  little 
oat  of  time ;  train  from  Atlanta  was  in  time ;  the  train  went 
back  on  same  track  it  started  out  on ;  it  was  down  grade,  and 
^  the  backing  train  went  back  fiist. 

The  defendant's  counsel  requested  the  Court  to  charge  the 
jury  as  follows :  That  if  the  plaintiff  and  defendant  are  both 
found  to  be  negligent,  and  the  plaintiff  could  have  avoided 
the  effects  of  defendant's  negligence  in  the  use  of  ordinary 
diligence,  and  did  not,  then  the  defendant  is  not  liable. 

The  Court  refused  so  to  charge,  but  charged  as  follows : 

If  defendant  was  exclusively  at  fault,  plaintiff  is  entitled 
to  recover.     If  the  plaintiff  is  exclusively  at  &ult,  she  is  not 
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•Dtitled  to  recover.  If  both  parties  were  at  fiinlt,  the  plain- 
tiff maj  recover^  but  the  daqiages  shall  be  diminished  by  the 
jarj  in  proportion  to  the  amount  of  default  attributable  to 
her. 

To  which  refusal  to  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff  $1,200  damages  with  costs. 
Counsel  for  defendant,  during  t'he  term,  moved  for  anew 
trial,  because  of  the  refusal  to  charge  as  aforesaid,  and  be- 
cause the  verdict  is  contrary  to  evidence  and  the  weight  of 
evidence,  and  contrary  to  law. 

The  Court  refused  a  new  trial,  and  this  is  assigned  as  error. 

S.  By  HoYT,  represented  by  N.  J.  Hammond,  for  plaintiff 
in  error. 

John  Collier,  by  Joseph  E.  Brown,  for  defendant  in 
error. 


Walker,  J: 

The  Court  below  was  satisfied  with  this  third  verdict,  con- 
curring almost  precisely  with  its  two  predecessors.  We  are 
satisfied  that  it  is  not  too  large ;  it  might  well  have  been 
larger.  The  great  weight  of  the  testimony  shows  that  the 
negro  was  not  at  all  at  fault ;  and  we  apprehend  the  joiy 
failed  to  increase  the  verdict  by  adding  interest  as  damages 
in  consequence  of  the  charge  given  on  the  subject  of  both 
parties  being  at  fault.  If  the  charge  asked  had  been  given, 
and  the  jury  in  consequence  thereof  had  found  for  defendant, 
the  verdict  should  have  been  set  aside.  Such  being  the  case, 
should  a  charge  have  been  given  the  tendency  of  which  was 
to  produce  a  verdict  that  could  not  be  permitted  to  stand? 
Would  it  not,  in  legal  contemplation,  be  a  charge  not  appli* 
cable  to  the  facts  of  the  case?  We  think  so,  and  therefore 
the  Court  did  right  to  refuse  to  give  it.  Though  there  may 
be  some  slight  evidence  in  favor  of  a  h3rpothesis,  but  not 


MILLEDGEVILLE,  JUNE  TERM,  1867.     377 

Brown  m.  The  South- Western  R.  R.  Co. 


safficient  to  uphold  a  verdict,  should  that  hypothesis  be  sub- 
mitted to  the  juTj  ?  For  what  purpose ;  to  what  good  end  ? 
The  odIj  effect  it  could  have  would  be  to  lead  the  jury  into 

error. 

Judgment  affirmed. 


John  T.  Brown,  plaintiff  in  error,  V8.  The  South-Westerit 
Railroad  Company,  defendant  in  error. 

The  South-Western  Railroad  Company,  plaintiff  in 
error,  vs.  John  T.  Brown,  defendant  in  error. 

Note.  Warner,  C.  J.,  did  not  preside  in  these  cases. 

1-  If  a  Railroad  Company  carry  off  a  slave  without  the  written  permis- 
sion of  the  owner,  overseer  or  employer,  though  the  slave  he  in  com- 
pany with  a  thief  who  had  stolen  him,  the  Compatiy  will  be  liable. 

2.  Where  the  owner  reclaims  his  slave,  carried  off  nnder  such  circum- 
stances as  above  stated,  the  measure  of  damages  is  not  only  the  hire  of 
the  slave  for  the  time  he  was  absent,  with  interest  added,  but  in  addition 
thereto,  such  reasonable  and  necessary  expenses  as  he  may  have 
incurred  in  reclaiming  the  slave. 

3.  The  cause  of  action  in  this  case  having  occurred  before  the  Code  went 
into  effect,  the  plaintiff  is  not  entitled  to  double  the  damages  sustained, 
as  provided  for  by  section  2982  of  the  Code. 

Case.  Tried  before  Judge  Yason.  Sumter  Superior 
Court.    April  Term,  186.7. 

This  was  an  action  of  trespass  on  the  case  for  carrying 
away  on  the  cars  of  said  Company,  Brown's  slave  without 
Brown's  consent.  The  plaintiff  claimed  hire,  and  expenses 
incurred  in  restoring  said  slave  to  his  possession.  The  two 
bills  of  exceptions  state  the  facts  differently  in  some  particu* 
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lars^  but  agree  in  all  that  is  material  to  an  understanding  of 
the  opinion  of  the  Court. 

Plaintiff's  slave  was  a  valuable  painter,  worth  for  hire 
three  dollars  per  daj,  was  carried  from  Albany  to  Mabon, 
Georgia,  on  defendant's  cars,  without  permission  or  consent 
of  Brown ;  he  stayed  away  about  six  weeks ;  Brown  went  in 
pursuit  as  far  as  Macon ;  sent  telegraphic  dispatches  to  various 
points,  and  sent  one  Atkinson  to  Memphis  for  the  slave,  who 
paid  his  jail  expenses,  and  brought  back  the  boy  and  the 
white  man  who  stole  him.  All  the  expenses  for  railroad  fiure, 
dispatches,  jail  fees,  pay  to  Atkinson,  etc.,  incurred  by  plain- 
tiff, amounted  to  two  hundred  and  sixty-two  dollars  and  fifty 
cents. 

Plaintiff's  attorneys  requested  the  Court  to  charge  the  jury, 
that  on  proof  of  the  property  in  himself,  and  the  taking  off 
on  its  cars  plaintiff's  slave  without  permission  or  consent  of 
plaintiff,  defendant  was  liable  for  all  damages,  including  ex- 
penses in  reclaiming  the  slave,  and  that  they  should  find 
double  the  actual  damages,  as  provided  by  the  Code. 

The  defendant's  attorneys  requested  the  Court  to  chaige 
the  jury,  that  although  defendant  took  said  slave  on  board  its 
cars,  without  a  written  permission  from  his  owner,  overseer  or 
authorized  controller,  still  if  he  went  off  in  possession  of  a 
white  man,  that  man's  possession  of  him  was  a  fiict  from 
which  defendant  might  presume  that  he  owned  the  boy  and 
had  a  right  to  carry  him  away,  and  that  there  had  been  no 
such  negligence  as  rendered  defendant  liable. 

The  Court  refused  to  give  either  of  said  requests  in  chains 
He  charged  that  the  rule  of  double  damages  was  not,  at  the 
time  of  carrying  the  boy  away,  the  law,  and  therefore  did  not 
apply  to  this  case ;  that  the  possession  of  the  slave  by  the 
white  man  and  his  taking  him  on  said  cilrs,  did  not  relieve 
the  defendant ;  and  that  the  measure  of  damages  was  the 
value  of  the  hire  of  said  slave  while  he  was  absent  fix»n  his 
master,  with  interest  thereon. 

The  verdict  was  fi)r  one  hundred  and  fifiy-seven  dollars 
and  costs. 
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Each  party  excepted,  and  assigns  the  refiisal  to  charge  as 
reqaeeted  (by  his  attorneys,)  and  the  charge  as  given,  as  error. 
The  cases  were  consolidated  and  argued  together. 

W.  A.  Hawkins,  for  Brown. 

Jakbb  J.  ScABBOBOUGH,  for  Sotith-Western  Railroad  Com- 
pany. 

Walker,  J. 

1.  The  Railroad  Company  insisted  that  it  was  not  liable 
for  carrying  off  plaintiff's  slave,  because  a  white  man,  who 
had  stolen  the  negro,  had  possession  of  him,  and  the  negro 
was  received  on  the  cars  upon  the  idea  that  he  belonged  to 
the  thief;  that  possession  of  personal  property  is  prima  facie 
evidence  of  title,  and  in  such  a  case  as  this,  would  be  such 
evidence  as  would  relieve  the  Road  from  liability,  as  showing 
reasonable  care  and  diligence  to  guard  against  doing  to  any 
one  a  wrong.     A  sufficient  reply  to  all  this  is,  that  the  act  of 
21st  February,  1850,  (Cobb,  N.  D.  399-400,)  says,  "  That  if 
it  shall  be  made  to  appear  that  any  negro  slave  shall  escape 
on  any  railroad  car,  locomotive  or  tender,  without  written 
permit  from  the  owner,  overseer  or  employer,  such  owner, 
overseer  or  employer  migr  recover  by  suit,  in  any  court  of 
competent  jurisdiction,  .the  amount  of  the  value  of  said  ne- 
gro, and  the  amount  of  all  expenses  of  the  suit  incurred,  from 
said  railroad  company.^'     In  the  absence  of  a  written  permit 
from  the  owner,  overseer  or  employer,  the  Road  had  no  right 
to  receive  the  n^ro  on  board  its  cars,  and  the  Court  did  right 
to  hold  it  liable.     We  therefore  affirm  the  judgment  in  the 
bill  of  exceptions  prosecuted  by  the  Railroad  Company. 

2.  We  cannot  sanction  the  rule  laid  down  by  the  Court  as 
to  the  measure  of  damages  in  this  case.  Plaintiff  was  enti- 
tled to  recover  as  damages,  not  only  for  the  hire  of  the  slave 
luring  the  time  he  was  absent,  with  interest  added^.but  he 
vas  also  entitled  to  recover  the  reasonable  and  necessary  ex- 
)enses  incurred  in  reclaiming  him.  What  this  amount  would 
>e,  will  depend  on  the  &cts  of  the  case.      Defendant  has  a 
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right  to  mitigate  the  damages  by  showing,  that  though  the 
slave  was  carried  o£P  in  its  cars  under  such  circumstances  as 
make  it  liable,  yet  as  the  plaintiff  subsequently  reclaimed  his 
slave,  his  actual  injury  was  to  that  extent  diminished.  Had 
the  Road  reclaimed  the  negro  and  delivered  him  to  his  mas- 
ter, then  the  rule  laid  down  by  the  Court  would  have  been 
correct;  but  as  it  did  not  do  so,  and  the  recovery  was  due  to 
the  efforts  of  the  master,  it  is  right  that  the  Road  should  pay 
th^  reasonable  and  necessary  expenses  incurred  in  secaring 
and  returning  the  negro. 

3.  The  cause  of  action  in  this  case  having  occurred  before 
the  Code  went  into  effect,  the  Court  did  right  to  charge  that 
plaintiff  was  not  entitled  to  recover  double  damages,  as  pro- 
vided for  by  section  2982  of  the  Code. 

Judgment  reverse(J. 


RoDEBiCK    Rutland,    plaintiff  in  error,    vs.  Thomas 

Hathorn,  defendant  in  error. 

NoTi.— Wabnkb,  C.  J.,  did  not  preside  in  this  case. 

1.  Upon  a  petition  to  establish  a  copy  of  a  lost  promissory  nots,  and  issue 
joined  as  to  the  making  of  the  note,  the  parties  are  entitled  to  a  trial  bj 
a  petit  jury,  with  a  right  to  appeal  to  a  special  jury* 

2.  This  right  may  be  waived  by  consent,  and  the  case  submitted,  in  the 
first  instance,  to  a  special  jury. 

8.  If  the  case  be  submitted  to  a  special  jury,  the  parties  hare  no  right  of 
appeal. 

4.  In  civil  cases,  it  is  within  the  legal  discretion  of  the  Coart  to  allow  the 
jury  to  be  polled  or  not. 

5.  If  the  jury,  after  agreeing  upon  their  verdict,  disperse  by  consent  of 
the  parties,  the  Court  is  not  bound,  upon  the  subsequent  return  of  the 
verdict,  to  poll  the  jury. 

6.  A  juror  will  not  be  heard  in  impeachment  of  his  own  verdict. 

7.  Declarations  made  by  a  party  in  his  own  favor,  to  be  admissable  as 
part  of  the  res  gestcej  must  be  shown  by  proof  to  have  accompanied  the 
act,  or  to  have  been  so  nearly  connected  therewith  in  time,  as  to  be  free 
from  all  suspicions  of  after- thought. 
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8.  Thb  Court  will  not  grant  a  new  trial  on  a  mere  preponderance  of  evi- 
dence  against  the  verdict,  and  the  charge  of  the  Court,  thongh  this 
Coort  may  differ  with  the  jury  as  to  the  preponderance  of  proof,  provi- 
ped  (here  be  sufficient  evidence  to  support  the  finding,  especially  when 
the  Circuit  Judge  refuses  to  grant  a  new  trial. 

Rule  to  establish  note.  Polling  jarj.  Tried  before  Judge 
Speer.     Monroe  Superior  Court,  February  Term,  1867. 

Roderick  Rutland  alleged  that  he  had  had  a  promissd^ 
note  made  by  Thomas  Hathorn,  payable  to  him,  or  bearer, 
for  Sixty  Dollars,  dated  22d  June,  1862,  and  due  one  day 
after  date,  and  that  said  note  was  lost,  and  obtained  a  rule  nisi^ 
calling  on  Hathorn  to  show  cause  why  a  copy  should  not  be 
established.  For  cause,  Hathorn  plead  that  he  never  execu- 
ted such  note. 

At  the  trial,  a  special  jury  was  empanelled  to  try  said  issue, 
neither  party  objecting,  and  both  parties  assenting  thereto,  as 
the  Court  understood. 

The  plaintiff  swore  that  about  the  date  of  the  note  afore- 
said, he  was  at  Russelville ;  the  tax  receiver  and  collector  and 
others  were  there.  Witness  was  at  the  table  attending  to 
some  business,  when  Hathorn  asked  a  loan  of  |60,  to  send  to 
his  son,  Asbery,  in  the  army.  Witness  loaned  him  the  money 
and  took  his  note  therefor ;  afterwards,  being  very  sick,  and 
thinking  he  would  die,  he  sent  for  Ben  Zellner  to  write  his 
will;  gave  2iellner  his  pocket-book  containing  most  of  his 
notes ;  Zellner  and  Rufus  Cheney  looked  through  his  papers ; 
Zellner  took  them  off  and  kept  them  two  or  three  months  and 
broaght  them  back.  Witness  did  not  know  whether  Hathom's 
note  was  in  the  book  or  not,  as  he  was  very  sick.  The  fed- 
eral army  destroyed  his  papers  except  some  small  notes  and 
certificates.  The  Hathorn  note  is  lost  or  destroyed  ;  witness 
has  not  seen  it  since. 

Upon  cross-examination,  he  stated  that  he  was  certain  that 
he  loaned  the  money  at  Russelville;  James  Hacrell  was 
present,  and  he  thinks  Mr.  Blount,  the  collector  and  receiver, 
and  others  were.  Thomas  Hathorn  always  had  money,  and 
his  asking  to  borrow,  surprised  witness;  had  loaned  him  $5 
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once  before ;  had  a  note  on  him  about  1840  or  1841^  for  $300, 
which  was  paid,  $10  or  $15  at  a  time,  daring  two  or  three 
years.  Witness  had  a  note  on  Thomas  J.  Hathom  (usaally 
called  Jack)  for  $50,  loaned  to  buy  com,  before  the  war,  and 
does  not  think  it  was  paid ;  he  told  Cheeves  and  John  May- 
nard,  some  year  or  two  ago,  that  he  thought  it  was  paid,  or 
asked  them  if  it  was  not  paid.  Maynard  was  Jack's  admin- 
istrator. He  told  Monroe  Hathom  about  it;  he  (Monroe) 
tried  to  make  witness  believe  that  it  was  Jack's  note  he  had  had, 
and  not  Thomas',  but  witness  told  Monroe  that  he  had  had 
a  note  on  Thomas  too.  He  told  Monroe  he  thought  Jack's 
note  was  paid ;  things  were  so  torn  up  he  could  not  recollect 
well.  2iellner  took  the  large  pocket-book ;  Jack's  note  was 
in  the  small  one,  in  which  witness  usually  carried  his  due 
notes,  and  such  as  he  could  collect. 

Plaintiff  closed. 

Defendant  was  sworn.  He  roundly  denied  borrowing  the 
money  or  giving  the  note,  or  being  at  Russelville  that  year 
on  any  public  day.  He  said  he  had,  at  that  time,  plenty  of 
money  at  home,  and  in  the  bank  at  Forsyth ;  has  never  since 
1855,  had  less  than  $1,000  on  hand;  was  careful  to  have  no 
notes  out ;  could  not  rest  when  he  had  a  note  out  till  it  was 
paid.  The  note  held  in  1840  or  1841  was  given  to  Mixon 
for  a  negro ;  he  paid  it  in  small,  but  frequent  payments. 

Upon  cross-examination  he  stated  that  he  did  not  recollect 
being  at  Russelville  in  1862 ;  that  he  did  not  see  Blount  or 
Harrell  there.  He  knows  he  did  not  borrow  the  money ; 
has  had  no  money  dealings  with  plaintiff  since  he  paid  the 
Mixon  note ;  don't  recollect  when  his  son  died;  it  was  1861 
or  1862. 

Ben  Pye  swore :  that  defendant  always  had  money ;  kept 
deposited  with  him  in  bank  at  Forsyth  since  1856-6,  some- 
times as  much  as  $1,500;  he  had  money  on  deposit  in  1862  ; 
he  thinks  as  much  as  $1,000,  but  could  not  tell  as  the  books 
were  gone.  Defendant  is  prompt  and  punctual  and  witness 
considers  him  straight  in  his  dealings,  and  so  is  the  plaintiff 

Cheeveb  sworn,  said :  that  a  year  or  two  after  Jack  Ha- 
thorn's  death,  plaintiff  asked  him  if  Jack  Hathom's  note  had 
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not  been  paid,  and  witness  told  him  Jack's  wife  said  it  had 
not.  It  was  the  $60  note  aforesaid.  Witness  wrote  the  note ; 
it  was  for  borrowed  money. 

Monroe  Hathorn  swore :  that  hearing  of  the  diiBculty 
between  plaintiff  and  his  father,  he  tried  to  convince  plaintiff 
that  he  had  mistaken  Jack's  note  for  his  fiither's,  but  plaintiff 
said  he  had  a  note  on  father  too. 

It  was  admitted  that  Maynard,  the  administrator  of  Jack 
Hathom,  never  paid  the  $50  note. 

Defendant  closed,  and  plaintiff  in  rebuttal  examined  Bek 
Zellner,  who  substantially  states  what  plaintiff  did  as  to 
his  and  Cheney's  visit  to  plaintiff  in  1864,  when  plaintiff  was 
sick.  There  were  many  valuable  notes  in  the  pocket-book, 
among  them  one  on  defendant ;  recollects  it  from  the  fact  that 
the  name  signed  to  it  was  very  hard  to  make  out ;  could  not 
tell  whose  it  was  for  some  tifaie;  had  to  examine  it  closely  to 
make  oat  the  name ;  the  note  was  for  some  amount  under 
§100 ;  can't  recollect  whether  it  was  on  Thomas  or  Thomas 
J.  Hathom ;  kept  the  notes  two  or  three  months  and  returned 
tbem  to  plaintiff,  who  was  quite  sick  then,  and  off  and  on 
feeble  since. 

James  Haryell  testified  that  he  was  at  Russelville  in  the 
Slimmer  of  1862,  when  the  tax  collector  and  receiver  was 
there,  and  other  persons  also ;  it  was  on  a  public  day ;  saw 
plaintiff  and  defendant  there ;  went  to  the  table  where  they 
were,  and  saw  plaintiff  hand  defendant  some  bills;  don't  know 
how  much ;  there  were  four  or  five  of  them ;  they  were  new 
and  attracted  witness'  attention ;  very  soon  after — perhaps  a 
minute  after — ^he  walked  away  and  left  them ;  don't  recollect 
seeing  a  note  given ;  recollects  seeing  Henry  Gregory  there. 

Hjenry  Gregory  sworn,  said :  he  was  at  Russelville  in 
1 862  on  a  public  day ;  saw  Blount,  plaintiff  and  Harvell 
here ;  does  not  recollect  to  have  seen  defendant  there. 

Plaintiff  proposed  to  prove  by  Gregory  that  on  the  day 

>Iaintiff  loaned  the  money  .at  Russelville  as  aforesaid,  as  he 

VB3  Starting  home,  he  met  the  witness  and  said  to  him  :  ^'There 

:r>es  Thomas  Hathom,  to  whom  I  have  just  loaned  $60,  and 

am  surprised  that  he  should  be  borrowing  money."    Defend- 
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ant  objected,  and  the  objection  was  sustained  by  the  CoorL 
In  the  agreed  brief  of  evidence  is  the  following :  ^^The  affida- 
vit of  defendant  to  his  plea  was  before  the  jury,  and  his  sig- 
nature very  badly  written  and  hard  to  be  made  out.  The 
plaintiff  and  defendant  both  are  men  of  advanced  age." 

The  evidence  being  closed,  the  Court  charged  the  jury  that 
when  the  testimony  of  witnesses  is  conflicting,  they  should 
reconcile  it  if  possible,  but  if  it  cannot  be  done,  then  they 
should  find  according  to  the  preponderance  of  evidence. 

By  consent,  it  was  agreed  that  the  jury,  after  finding  a 
verdict,  might  disperse,  and  render  it  in  Court  next  morning. 
When  the  verdict  was  about  to  be  delivered,  plaintiff's  attor- 
ney requested  leave  to  poll  the  jury,  which  was  refused.  The 
verdict  was  for  defendant.  A  new  trial  was  moved  for :  be- 
cause the  verdict  was  contrary  to  the  law  and  evidence,  and 
the  principles  of  justice  and  equity,  etc.,  and  against  the  charge 
of  the  Court :  because  the  Court  erred  in  rejecting  the  testi- 
mony of  Henry  Gr^ory  as  aforesaid :  because  the  Court  erred 
in  not  allowing  the  jury  to  be  polled :  because  the  verdict  was 
not  unanimous,  and  because  it  was  error  to  try  said  case  before 
a  special  jury. 

In  support  of  this  motion,  plaintiff  read  the  affidavit  of 
Jesse  Aycock  to  the  effect,  that  he  did  not  believe  the  verdicit 
was  right,  that  he  and  three  others  of  the  jury  disagreed  to  it, 
but  rather  than  make  a  mistrial,  submitted  to  the  m&jotiiy^ 
and  further,  that  on  account  of.  his  health  and  advanced  age, 
he  was  unable  to  stay  in  the  jury  room  and  contest  the  ver- 
dict, and  therefore  consented,  though  then  and  yet  he  thought 
it  wrong. 

The  Court  refused  a  new  trial,  and  for  that  plaintiff   in 
error  seeks  a  reversal. 

Cabaniss  &  Peeples,  a.  D.  Hahmonb,  for  plaintiflT  in 
error. 

R.  P.  Trippe,  for  defendant  in  error. 
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« 
This  is  an  anfortunate  ooutroveiBy  aboni  a  emili  inatt^ 

between  two  wd  mim,  oeighban,  of  good  isliaraet^  aad  wha 
bavegot  iato  thi§  jtroubte  owing  totbe  cbaAi^oii  incident  tD 
ibe  war.  fiolh  Are  eqMUjr  booe6t  iiir  jfcbis  mi^er,  donbtleii^ 
but  owing  toXbeiexcitemenl^  of  tbe  times,  and  the  frailtjr  of 
memory,  a  misandei^taading  hasarisee*,  whieb  it  i$  v<ry  diffi- 
cult, if  not  itnpodsible.  to  adjust  IntisfiMstorily.  In  this  state 
of  uncertainty,  we  are  disposed  tt>  leave  tbe  .case  where  tbe 
Ooart  below  left  ii;.  The  jury  having  decided  *  the  questiotl 
npob  tbe  evidence^  which  is  adii^ittad  to  be/coQflictipgi  and 
the  Court  having  declined  to  grant -a  new  trials  and  thens 
having  been  no  error  in. law  commiitad  by  the  Judge,,  wn 
think  it  beat  ifor  both  Uti^nts  that  thei^e  should  ^  an  end  to 
this  lawsuit.  *     ' 

1.  The  parties  w»:«. entitled  (o  bsAre  this cas^submitted 
fist  to  a  petit,  jlify,  from  whpsi^  finding,  either  could  have* 
entered  an  appeal.    Taylor  vs..  Holland,  20  Ga«  Bep*,  Jll. 
.   2«  This  right  may  be  wftived,  Jiowevsr,  by  consent,  aa  is 
done  almost  daily,  and  the  case  tran^erred  from  the  eommoBh 

r  •  •  • 

law  to  the  appeal*  docket,  without  trbj  at  opjumoi^law  heBote 
apetitjuiy.     ..       :  .         s 

3.  In  this  case- the  issue  was  submitted  to  ii  special  jttry^ 
not  only  wiithoHt  olgeotion^  but .  ^^  both  parties  ateentjng 
tfaerelo,  as  understood  by  the  jQourt.''  Itjnay  b^  pdesibla 
that  it  did  not  occujr  to  the  leiarbed  obunsel^  at  the  momenti 
that  the  parties  fpfBte  entitled  to  » trial  l^efore  a  petit  juryj 
though  the  familiarity  with  the  decisions  x>f  this  Court  ever 
manifested  where  t^ese  counsel  appear  before  us,  would  go  far 
to  rebot  this  idea ;  or'it  may  be  that  both  parties  being  ready, 
wished^  by  a  single  jtrial,  to  end  aa.  unibrtunate  litigation 
between  neighbors,  and  therefore .  intentionally  went  before  a 
special,  in  preference  to  a  p^tit  jury ;  which  latter,  from  our 
knowledge  of  the  connsel  and  the  facts  of  Ibe^ase,  we  are  dis- 
posed to  adopt  as  the  true  hypothesis.  Be  this  a^  it  may^  the 
26 
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parties  having,  without  objection^  gone  to  trial  before  a  special 
jury,  in' the  fii^  ipstyice,  they  must  be  held  to  have  waiyed 
their  right  to  a  trial  before  a  petit  Jury,  and  as  a  consequence 
their  right  to  appeal,  and  must  be  bound  by  a  decision  made 
hf  the  tribunal  of  their  own  selection. 

.'  4  axkA  5.  It  Was  agreed  by  the  parties  that  die  joryy  after 
a^reeitg' might  disperse,  apd  retnm  their  verdict  next  mon>* 
iog.  When,  tlie  verdict  wiis  returned  into  C?ourt  next  mom^ 
Ing^  plaintiff's  QOundel  ^^ked-  leave  to  poll  the  jury,  nbich 
was  reflis^  by  the  Conrt^and  thfs  is  alleged  as  error.  In 
Smith  dal.  vs.  Mitcbell,>6  6a.  Rep.,  '465>  jbhis  Coart  says: 
'^•It  is  otir  judgment,  that  in  civil  cases  it  is  discretionary  witli 
ike  presidibg  Judge  to  poll  the  jucy  or  not.  It  ib  proper, 
liowevef;  to  say.  that  the  jury  >  o^ght  to  be  polled,  whenever 
tiiere  is  any  good  reason  to  believe,  no  matter  how  the  fact  is 
maaifested,  that  kny  one  of  the  jury  has  not  agreed  to  the 
Verdict.^  *^'  The  motion  to  poll  tha  jury  was  prop^ly  rejfused, 
because  the  jury  had  dispersed  before  it  was  made.  We  are 
elear  that  the.onlystfe^neralr  rule. is  to  deny  the  application 
in*  all  sach'cases'f'  p.  4861  This  fuNy  sustains  the  ruling  of 
the  Ceui^  below. 

6.  A  new  tHal  was  moved  on  the  ground,  also;  that  the 
verdict  was  not  unanimous.  In  support  of  this  ground^  the 
only,  evidence  was  the  affidavit  of  one  of  the  jurymen.  It 
would  seem  that  some  question9  cannot  be  consid^^  as  ee^ 
tied  by  judicial  decision.-  In  Ooleman  vs.  The  State,  38  Ga. 
Sep*,  44,  this  Court  says:^Uhe  affidavit  of -^  juror,  made 
alter  ttie  rendition  of  his'  verdict,  is  net  admissable  to  impeadi 
the  verdict.  TM»  is  well  aettled/^  See  Also,-  Brown  va.  The 
State,  Ib.  217.  McElvin  vs.  The  State,  30  Ga.  Bep«  869. 
.  7,  Should  the  Court  have  admitted  the  testimony  of  Heniy 
^Qgoty  ?  It  was  argued  that  this  testin^ony  was  admissable 
|M  part  of  the  res  ffedoB.  Our  Code,  Section  3696,  says : — 
i*  Declarations  moixnrnpmgiatg  an.  act,  or  so  neaHy^  connected 
tfterewith  «n  time^  as  to  be  free 'from  all  suspicions  of  device 
or  after-t height,  are  admissable  ip  ev^idenoe  as  part  of  r€9 
gtiiibo^\  How  .nearly  connected  in  time  was  the  statement 
made  by  plaintiff  to  the  principal  fact,  the  allied  loaning  of 
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the  moaey  ?  It  was  on  the  same  dajr  H  seems,  at  the  same 
place,  as  plaintiff  was  .startfng  h<taie»  ^But  hQw<  long  did  it 
occur  after  the  alleged  loaning  X>f  the  motiey  ?  Gregory  did 
not  recollect  seeing 'defendant  there  at  at>,  though  a  portion 
of  the  proposed  teHtimony  was :  **  there  goes  Thomas  Hathom/' 
and  would  seem  to  imply  that  defendant  was  at  the  time  within 
the  sight  of  the  witness.  Mr.  Greenleaf  says  the  declarations 
"must  be  conooniitaiitwith  the  principal  act,  and  so  connected 
with  it  as  to  be  regarded  as  the  mere  result  and  conseqnenoe 
of  the  c^eapiadng  motiya,,  in  order  to  form  a  proper  criterion 
&r  direcling  the  ju<}gmeQt  which  is  to  be  fom^/ad  upon  the 
whole  conduct"  1  Greenleaf,  Ey,  Sec.  110.  'The  evidence 
proposed  was  not  shown  to  accompany  the  act,  was  not  con^ 
comitant  with  it,  nor  sufficiently  near  in  time'  to. be  admissi- 
ble as  part  of  the  res  geske.  It  may  have  occurred  in  a  short 
time  after  the  principal  act,  dr  it  may  have  been  one,  two,  five^ 
or  even  ten  hours  ifterwards. 

8.  Shofttld  anew  trial  be  granted  because th^  vetdiotisagaitiet 
the  evidence  and  the  charge  of  the  €k>nrt  ?  In  Doe  ex.  dem. 
Hanby  et  clL,  v8  Roe  cas.  ej.,  and  Tucker  tenant,  28  Ga.  Rep., 
485,  this  Court  says :  ^^  We  think  the  verdict  oofitrary  to  the 
weight  of  evidence  in  this  case;  but  not  so  stppngly  and  deci^ 
dedly  so,  as  to  authorize  a  new  trial',  especially  when  it  has 
been  refused  by  the  'Circuit  Judge  who  presided  on  the  trial 
of  the  cause."  In  ^Dtomatari  vs.  Ghoate  et  oZ.,  lb.  320,  this 
Court  holds  that:  '^'Notwithstanding  the  CoUrt  may  differ 
with  the  jury  as  to  the  preponderance,  of  the  proof,  yet  the 
▼trdict  wfll  not  be.disturbed  upon  a  naked'qiiestion  of  fact^ 
provided  there  be  sufficient  .evidence  to  support  the  finding ; 
especially  where  the  Circuit  Judge  is  satisfied,  and  refuses  to 
grant  a  Ixew  k*ial."  See  also,  Smith  vs.  Smitb>  29  Ga.  Rep.^ 
365.  These  authorities  are  conclusive  in.thiacase.  .There 
18  pontive  teetim.ony  here  on  botb  sides,  and  it  is  difficult 
to  determine  m  &vor  of.  which  side  it  preponderates.  It 
fleems  to  be  pretty  well  balaneed,  and  is  just  such  a  caM^ 
as  can  be  better  decided  by  a  Court  and  jury  of  the  vici- 
nage, than  by  this  Court,  upon  a  mere  written  statement  of 
what  occurred  on  the  trial.    Upon  the  whole^  we  think  the 
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law.haa  been  fiurly  ad  ministered  in  ihia  tsase,  and  tbai  it  is 
better  for  thepartieft  Ihat  this  UtJgatioD  be  ended^ 

•     ^     -  • 

m  • 

Judgment  affinx}^. 


Tub  State  of  TbiIhesseBj  plaintiff"  in  error,  vi.  J.  S.  Vi»- 
oiN,  admlnistt^tor.  of  T.  Ch^sbrIt,  deceased,  defendant  in. 

ferror. 

••  •  •         .' 

KtfTB.~Wi.^ft  n^  0.  Jm  9icl  not  ^r^d*  mthiM  om«. 

'•  *  ,   •  , .     ^      .     '.    .        ^     •     . . 

1,  At  cominpn-law,  a  judgment,  twenty  y^n  eld 'is  presumed  toi>e  paid.. 

2.  Plaintiff  declared  on  a  judgment  rendered  in  fayor  of  the  S^te,  in  the 
State  of  Tennessee  in  1838/  to  which  the  defendant  pleaded  th6  statute 

'  ef  likaiCaCie&k.    The  'GoUH  tasiained  the  fUa,  and  decided  tliat  the 
Itlaiatiff  ceuld  BfA  recover,    Held  that  the  Court"  decided,  ri^bi.   « 


Debt  Oil  Judgment*  Statute  of  Limitations.  Motion  for 
Kew  Trial;  Tried  before  Judge  6oi«E.  Bibb.  Superior 
Court.    J^ovemher  Term,  1866. 

.^  At  the  trial,  plaintiff  introdooed  in  ^Yidence'  a  judgment 
in  &vojr' of  the  State* of  Teiiaesseei  against-  one  Thomas 
Ghen*jr,.whowas  admitted  to  be  the  defendant's  intestate,  and 
it'  was  agreed  that  £he  statutes  of  Tennessee  should  be  opnad- 
ered  as  in  evideaoe^  This  judgment  vf€B  dated  December 
Term,  1^38* 

Defendant  introduced  bo  testimony,  and  relied  od  the  stat- 
ute of  limitatkins.  '     ' 

The  Court  charged  the  jury  that  the  statutrof  limilstiona 
•f  Georgia,  against  foreign  Judgments,^  was  the  law  of  this 
ene.     Verdict  was  rendered  ^r  the  defendant. 

•A  new  trial  w^  moved  *  for  because  the  verdict  was  con- 
trary- to  evidence,  and  because  the  Court  erred  in  chaining  at 
albreBaicL  ...  .  , 
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The  Court  refused  ii  .new  txhi$  and  for  tUfl^  plftiati^  ia 

iernir  asks  a  reyei^I*. 

■  ^  •      .  •  •  •         «  t 

LpcHRA'irG  &  Bacon,  Oobb  &  Jack^ist,  for.  plaintilF  ia 

ervor.  •  •         - ' 

•  « 

W.  POB-  for  defendant  in  error.  ' 

Walker^  J. 

•  •  •       •     »  , 

«      .  •      •         ♦.      •        ■ 

la  this  oase^  wa  were  eaiertained  wi^  I^toied  and  ingpniow 
argnments  on  the  "  comity  of  aatiODS,'''  the  applicattoq  of  the 
doctrines  to  the  Delations  existing  between  the  several  Statis 
of  this  Union;  ^d  the  reasons  why  the  Conrts  shonld  eoforoa 
these  doctrines  in  cases  lifce  the  one  at  bar.  It«  wasinostedi 
t00|  that  the  State,  unless  expreasly^  named,  is  not  induded  fai 
the  provisioQ^  of  a  statute,  and  that  Georgia  has  adopted  the 
maxim  of  ^*  NuUmm  tempu9*oecurwt  regiy^  and  should  *apply 
the  same  rale  in  fiivor  of  a  sister  State  when  she  beoomes  % 
mitor  in  our  Courts.  Whil^  it  would  be  pleasant  to  enter 
into  an  extended  discussion  of  tbe.qiiMioDS  raised,  y^  a»tiie 
decision^of  this  case  renders  such  diseuasion  unnecessary,  Indaii 
at  present  decline  to  do  soi  Bespect  for  the  able  oouneel  ma^ 
perhaps  require  a  reference  to  afew  general  principles  Which 
we  recognize.  It  is  true  that  in  Brinsfiehi  vs.  Carter,  8  Ghi;  R;^ 
143,  this  Court  decided  that,  <<The  statute  of  limitationa 
doss  not  run  against  the  State }"  -  but  it  is  alto  true  that  fik 
March,  1866,  pamp.  p^237,  an  act  was  passed  which  proyidsai 
^  That  when,  by  the  provisions  of  this  act,  a  private  peraon 
would  be  barred  of  hts-  rights,  the  State  shall  be  balred 
of  her  rTgbts  under  the  same  drcmmstances  >''  and  oile  of  ike 
provisions  of  that  act  is  that  ^^  All  suits  upon  judgments  ob- 
tained out  of  this  State,  shall  He  brought  <withfn  five  yeasfi 
after  such  juirlgment  shall  have  been  obtained,  and  not  after/^ 
ih.  234.  So  thut.in  Georgia  jt  would  seem  that* the  old'oom* 
mon-law  maxim  of  '^ NMikm impm o^ouarrUreffi/^  itaa  bem 
abrogated.  '  •.    .     ^ 

We  concede  fliUy  t^e  nile^  that  comity  of  nations  '^shoaM 
always  exist  between  all  cmUeed,  independ^t  States,  and 
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IHlore  eap&oifilj  b^&v^een  theoonftderateBt^ted  at *the  Amen- 
cun  UHJion;'^  Johnston  vs.  Biley,  13  Qa/R.,  136;  Bank  of 
Augosta  vs.  Earle^  13  P«t.  K.^  590.  But  thi^  comity  will  be 
'enforoed  'only  where  It  "is  not  contrary  to  the  policy,  or 
prejudicial  to  the  interests  of  the  State/'  Code  sec.  10«  The 
third  axiom  of  Huberus,  (Lib,  ^.  ti(.  3,.c2e  eumfiidu  Ugutfk^  § 
2,  p.  538,)  is  .now  generally  received  as  properljf  describing 
what  is  meant  by  "  the  comity  of  nations.''  '  The  maxim  is, 
'^  that  the  rulers  of  every  empire  fro^  comity  admit,  that  the 
.Iftwa  of  every  people  m  i&ree  withia  its  oWn^inrits,  ought  to 
iaivt  the  same  fbroe  everywhere,  so  £fiur  as  they  do  not  pn^o* 
diee'the^powera  or  rights  of  other  governments  or  their 
citiflttiB."  See  Sto.  Confl.  L.|  sec.  29.  But  I.fbrbear  to  poi^ 
ms  diia  mvestigation  because,  undet  the  view  which  we  take 
of  this,  caae,  each  disonssion  is  nnnecestory . 

•  l».This  is  an  action  bmnght.  to  enforce  a  judgment  «iore 
thaa  twenty  yean  old.  At  eommon-law,  such  a  Judgment  im 
pieBumed  to  be  paid.    Burt  vs*  CaBey>  10  Qa.  B^  178. 

•  2u  There  is  no  evidenee  in  the  case  to  r^but.this  presump- 
ik>ii>;  but*  the  plaintiff  eedtd  to  avoid  the  effiscts  of  this 
jpieGRunption,  as.  well  as  the  |>lea  ef  the  statete  of  linutati<H» 
ef  our  own-  State,  of  five  years,  by  invoking  the  aid  of  the 
#ld>  maxim,  ^  Nullum  tempus  qdcurrU  regi^^^  .  Our  r^ly  is, 
ijhat  this^  maxim  is  notfaf  jbroe  in  the  State  of  Tennessee,  and 
tiiei^efore  so  '^^opmity  "  requires  the  Courts  of  Greorgia'tp  eo- 
Arroe  it  in  favt>r  of  Tenness^  '  By  the  Code  of  Tenneasee^ 
aeotion  38dQ^  (and  the  law  was  substantially  the  same  brfor^ 
the  adoption  of  the  Code,)  it  is  provided  that  "The  State 
ehaU  commence  and  prosecute  suit^  accordiBg  to  the  Taws  of 
Ikf  llmd,aa,in  cases  between  individuals,  except  i^at>o  aeca* 
lity  (for  eosts)  shall  in  such  case  be  requir^d&''  Section  2807 
fv^vides  that  *^  Actions  may  be  instituted  against  the  Slate 
iHideft  the  sam0  rules  and  regulations  that  govern  aqtipns  bl^ 
tween  private  persons."  These  prorvisions,  ^aoe  the.  State 
i^H  aa  ec^uality  with  her  eitizen^4Mfpr#her  courts,  eubjeot 
to  tlie  same  rules,  restrictions  and  limitations  which  apply  in 
eaMs  where  eitigens  alone  are  parties;  and  if  so,  the  State  is 
bacred^by  the^talateof  limitations  within  tiiie  same  time  aa4 
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Boder  the  same  dpeuBiatanoes,  w)iich  ivoald  \mx  the  remedy 
of  «  cbijben ;  ftod  such  .we  jiaderstand  to  bt  tbie  ruling  of  Im# 
QWft  Supreme  Court.  *  The  State  of  TenneifteevB.  CrQtdier'4 
administrator,  2  Swan's  Teiin:  'Rep.,  £04,. wae  no  action  brought 
by  the  State-againat  the  ad tainiet rater  of  one  o£  her^  public  ofS» 
een^  an4  the  claim  difiallo wed  on  the  plea  of  the  statute  of  lim* 
itations.  The  head  note  to  the  earn  is  in  these  words/  ^  The 
itatetea  which  limit  the  tiffle.within  which  suit  may  be  brought 
a^inst  ezeedtors  and  administrators,  operate  as  well  agaiosl 
the  Stdte  as  against  individual  citiztes/^*  The  opiirion  Was 
delirered  by  McKinney^J.^  and  oeactined  id  by  Green,  J;^ 
against  Totteti,  J.,  dissenting ;  and -among  other  things,  the 
Court  amyBj'  *'  It  was  argued  .that  ^mMum  iempus  ceeurrH  r$gi 
sf^lieSb  .It  might  he  doubted  whether  this  maxim  of  regid 
prerogative  was  not  one  of , the  very  things  ^hioh  our  aneea- 
ttN%  insteiii  of  bringing  with  them,  were  most  oarefiiil  to  Itevfe 
behind,  as  notr  altf^ther  oonsi^cnt  with  tbte  theoj^  of  go^^- 
emmeirt  and  jmisprudenDe  maintaiped  and  >  desired  tp  fa^ 
adopted  hf  them,"  p.  509..  ''  The  act  of  i£40  saiys  '  That  the 
State  of  Tennessee  shall  be  and  is  hereby  authorised  to  con^ 
mence  and  prosecute  suits  fer  all  causes  of«  action  accrued  cr 
acoraing  to  the  Stiite^  in  all  tlie  Courts  of  the  Staite,  acoprding 
to  the  Jaws  of  the  land,  as  in  other  cases.'  That  this  sta.t»t^ 
intended  to  place  the-State  upon  the luune. footing  with:  other 
suitors  in^the  Courts,  can  admit  of  no  doubt;  it  is  so  in  e£^ 
declared  in  terms.  If  this  be  not  so,'  then  the  words  can 
have  no  meening.  The  claim  of  right  or  cause  of  action 
Bought  to  be  enforced,  must  be  of  such  a  character  as,  accord- 
ing to  the  laws  of  the  land,  may  be  enforced  in  other  cases* 
The  remedy  and  the  right  of  the  State  on  the  one  hand,  are 
to  be  r^ulated  and  determined  according  to  the  law  of  the 
land,  as* in  other  cases  between  individual  suitors;  and  so  on 
Uie  other  band,  precisely  the  suue  rule  is  to.  govern,  as  res- 
pects the  matters  of  defence  of  which  the  def^idant  may  avail 
himsel£  Whatever  matter  would  be  a  valid  defence  accord- 
ing to  the  settled  priiic?ples  of  law  and  modes  of  proceedvnre 
in  like  cases  between  individnals,  will  be  ei^ually  so  in  suits 
instituted  on  behalf  of  the  State,'und^  the  act  of  1840.  The 
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dttfamticn.lkat  the  suits  wkidi-tlie  statote  antfaorued 
l»  be  brought  bf  the  State,  shall-  be  pnmedted  a4ao^iiig  to 
the  1»^  of  the  land  aa  in  Mer  ^ecmety  is  oosupreheiisive  of 
OTerythiDg  respeoting  either  .the  right  or  the  remedy,  and  it 
cfeart)r  ezolodos  the  idea  of.lui  iBtentioDy  that  the  SCateasa 
aaitor  in  the  Courts,  should  be  peraiitted  to  olaiM  or  aasnt 
afkjrthiog  in  the  nature  of  prerogative  or  ezempUon,  oat  of 
Ihe  ordinary  oourse  of  the  law  of  'the  hmd/Dot  admissable  ia 
pimilar  oontroversies  betwesa  pcivate  individtial  snttoia.  In 
ibis  -view  of  the  act  o{  1840,  it  resultsthat  the  present  action 
IS  baited  by  the  statutes  of  limitations,''  p.  510->U.'^ 

'This  Itag  potation  i^  made  because  it  estaUishes  cicarlj, 
that  acoording^  fi  the  comity  of  nations^"  this  action  cannot  be 
aiaiatained.  For  if  the  la^  of  Tetfaessee  should  have  the  snme 
ferae  in  (Georgia  as  they  do  in  that^  State,  this  action  is  barred 
hf  theatatnte  of  limitatioos;  The  '^comity  of  natioos"  codd 
mk  no  Qiore  than  this.  Under  the  laws' of  Georgia^  the 
judgment  iS'  presumed,  to  be  paid;  and  applying  Ae  rale 
which  Tenn^to^  lays  down*  for  herself  in  her  own  CoSrfs, 
and  she  is  barred  by  our  statute  of  limitatiens,  which  applies 
'to  '^all  suits  upon  judgniciifs  obtained  out  of  this  State,'*  and 
aays  ^udi  suitr  '^ahall  he  brob^t  within  five  years  after  sock 
fttdginent  is  obtained.'^  Under  any  view  which  we  can  takt 
of  this  case,  the  plaintiff  is  not  entided  to  recover. 


Judgment  affiriped. 
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Thomas  Milam,  plaintiff  in  error,  vs.  Rebbqca  ISpboull^ 

defeods^nt  in  ferrof.  '* 

ltoTt.n'WMU|B9,*0t  X,  did  iiH'prc«l4t  is  tWt  e«p«»  v    . 

* 

i.  A  iubstatitint  compliance  witE  section  ^67  of  the^  Code,  f cquiribg 
vrilCeo  liotiete  of  the  sam^tion  of  H  writ  of  ^ifrtiorwi  slid  the  tinier  knd 
place  of  hearing  18  saffiteieal 

1  The  objecl  of  giving  the  notice  is  to  enabla  the  plvty  notified  ta  taka 
steps  necensary  for  his  defence. 

8.  Export^  affidavits,  taken  subseijaent  to  the grv^ting  of  tkcertwrari, 
are  inadmissible  upon  the  hearing  of  the  case  before  the  Superior 
Court. 

4.  Here  being  no  evTdehcethat  the  road  in  contrOvefty  had  ezisled  for 
seven  yean,  the  laferior  Coart  had  no  aifthori^  to  declare  it  a  ^ablia 
road  withoot  providing  eQmpensatlon.toj^he  land4>wnerB  for-  ^he  .'dl^m- 
ages  thereby  suatajned. 

Ogrtt&fari  from  Inferior  Court  of  Bartow  County.  De- 
cided by  Judge  M^ilner,  Chambers. 

•■  .•.•'.•• 

Certain  dtleenB  of  Barl6w  Qounif  petitioned  the .  Jostioes 
of  it4  laferior  Coart  that  they  order  '*  the  road  leading  from 
aear  Dr.  ThomaB  Milam's  so  jm  to  intersect  the  Cartersville 
read  n^rMrs;  Burges',  (it  beiog  an  old  eetiblished  road,  and 
used  by  eiauy  eitisens'as  a  mill  and  ohuroh  road,  and  oMently 
closed  up  by  Mra.  Bebeoea  SproaU,)^  4o  he  opened. 
'  Thereupon  the  -Justices  .appointed  three  reviewers  tet  ex* 
axaiae  and  report  upon  the  same.  Thejr  reported  that-the 
propoa^  road  was  practicable  and  ought  to  be  established, 
&a     This  peport  was  nob  sworn  to.' 

Without  more,  on  the  a6th  Febktiary,  1866,  the  Justices 
of  said  Coart  order^sdld  road  openedi  iind.to  be  kept  opeti» 
and  worked  as  a  public  road.  t 

On  the  7th  March,  1860,  Mnu  R^eeca  Spronll  (and  ^ohn 
A.  C^wford^  as  administrator  of. George >W.  Underwoodi) 
showed  to  the  said  Justiees  that  said -road  ran  through  their 
bods,  and  moved  to  set  aside  salil  order,  because  -said  repitti 
was  not  sworn  to ;  because  no  notice  was  ported  at  .the  Court 
Hoosedoor,  ikor  pablisbed-iina  publtagaeette^add  lie  noltos 
was  given  to  said  land  4»WBertj  tlieir  agents,  ovtfneera,  or  any 
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one  livinifoii  said  l^nds,  priQi;  to  giving  «aid  order-;  and  b»> 
cause  no  provkion  was  m^de  to  pay  said  parties^i^  the  dam* 
age  done  them  by  the  opeaing  of  said  road. 

On  the  same  .day 'kist  aforesaid,  upon  the  petition  of  Mrs. 
SprouU  and  said  Craw^rd^  the  Cl^k  of  said  Cpurt  was. or* 
d^ed  ta. summon  a  jury  (for  each  of  them)  to  asseaa  the 
damages.  Whether  this  was  done  before  or  afkersaid  motion 
was  made  does  not  appear.  «    '     . 

Said  motion  was  overruled.  .   * 

Mrs.  Sproiill  filed  hpr  petition  for  certiordriy  upon  the 
grounds  seated  in  said  motion.  By  consent  of  coipisel,  made 
15th  Septegiber^  1866,  it  was  ordered  that  the  certiorari  be 
beard  and  determii^  on  the  26th  September,  1^66.  . 

Befehdant's  attorney  moved  to  dismisa  the  oerfiorarfy  be- 
cause no  written  notice  had  been  giv^iof  the  time  and  place 
of  hearing  the  saipe  ten  days  befpjre  the  sitting  of  the  Qourt 
to  which  jt  was,  returnable,  •   .     . 

Plaintiff^s  attorney  relied  upon  the  following  facts  as  a 
•ODsplianoe.  \Kth  'the  statute  requiriiig  such  n^ce:  Wkile 
tile  Superior  Ceart  was  in  session  in  March^  186d,  the  Jiftdge 
front  the  bench  informed  attorney  for  defendant  in  eertioram 
that  a. writof  eerti&rcai^^d  b^en  applied. for,  and  saki  attw^ 
Bcy  objected  to  having  tlie  some  granted,  'becauae  tk&  exoap>> 
tioQB  signad^by  the  Inferior  Oooxi  w^re  not  prndaced,  sayiog 
he  wis  entitled^  as  matter  of  rights  to  tbeir  production,  icnd 
tberaupoil  the  Judge  refused  (^  saiictbMk  the  writ  UU  said  ex* 
depiioois,  so  aignecL  were  produced. .  They  were  ftrodooed^ 
atid  the  writ  was  granted  durilig  the  term  without  further 
Botioe^  Afterwards,  at  the  mstapce .  of  Mr^.  SprouU,  an  in- 
jttBotioa  was  gnmted  itgainst  defendint  hi  ceriwrariy  (el  aL,) 

*  - 

and  aerved  on  him  the  5th  April,  1866.  In.  the  bill  fbr'm-> 
jimcition  was  ^e  fol  lowing  btatemetrt :  ^'  Your  eratrix,  thiougk 
hep  counsel/  as  sh^  is  tulvised  and  beiievesy  applied  to  and 
obtAfued  ^m  -your*  Honor  a  wrhr.of  6erii»rcari,  directed  to 
tbe*  Inferior  Oouft  of^d  county,  direetlng  and  reqairiag 
the  Cle^k  of  said  Inferior  Court  to  certify  «nd  send  ap  aU 
the  i»tM)eeAtng8  in  eaid  Court  relalive  to  said  road,  and  dwi 
in'  the  vieaatime  ail  other  and  fintiier  proceedings  ia.  mU 
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case  relative  to  said  road  be  stayed.  Copiesof  M|iich  writ 
of  certiorari/ g^  well  as  said  *  orders  of  said  Court  appointing 
said  reviewers,  (^^ening  ftaid  road,  the  peti'tapn  of  aaid'MUam, 
Tinsley,  and  otli^i  asking  to  Jhave  said  road  laid  out,  the 
report  of  said  reviewers/ and  the  motieii  of  your  oratrixtp 
levoke  said  order  establishing  said  road,  are  to  this  biil  at^ 
taehed  a9  exhibits.^'  the  bill  |>rayed  that  said  de&ndatald  be 
enjoined  (fifem  using  aafiid  road,  Ac)  wtil  said  ^e^r^oro^  wi|a 
disposed  of.  None  of  *tbe  said,  exiiibits  wei^  ia  iaet,  at* 
tsched  to  said  tail.  . 
A^d  ap^n  thisy  the  Court  refused  to  dijuoiss  the  eerthraru 
Defi^ndautrio  eertiorari*  then  produced  the  separate  affida* 
yiis  of  ten  persons,  all  dated. in  May  and  June,  1866,  who 
swore  that  said  road  had  ibeen  open  -and  us^  as  a  publio 
road  f<nr  niaay^yeara,  (most  of  th«n  Sayjng  thirteen  years,  add 
one  saying  twenty-five  years,)  and  -off^ed  to  read  them,  in* 
fiisting  ^t  the  facts  Sti^^  in  tbeiil  may  bav^  been  madie 
kpowa  to  the  Inferior  Qourt  before  the  passage  of  the  order, 
as  Dotiiing  appeared  m  the  ^retewrn  to  t^he  oertiaran  but  a  oopy 
•f  the  reeor4*  • 
The  Court  would  not  bear  said  affidavits  read* 
After  argument,,  the  Court  sustained,  the. certforori,  «id 
ordered  4hat  the  olrder  of  the-  Inferior  .Court  be  set  aside^  be* 
cause  the  reviewers  -^were  not  sworn,  because  no  notiee  was 
posted  or  pablished,  nor  any  written  iietioe  served  'on.Mxi^ 
Sprboll  or  iuer  overseer  residing  on  the  land  through  ivhijob 
the  road  rait,  and  because  no  provision  was  made  for  pKay* 
meot  of  damages  as*  the.- law  directs,  and  further  ordered  tluiii 
said  case  be  remanded  back  to  said  Inferior  Court, 

Error  is  assigned  upon  the  refusal  of  tho  Court  to  dismiss 
the  eerUorari  and  t(^  hear  the  affidavits,  jand  because  the  Cqurl 
sustained  the  eeriiorari  and  set  aaide  the  order  uf  the  Inferi^ 
Ooartr  opetring  said  Koad«    ,     ^  ,  > 

Warrej^  AitiN,  for  plaintiff^  jn  error.  ,     , 

Ji  K.  Pari6)TT,  -for  de^ndant  in  error. 
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•  Walker,  J..  ' 

Iv  The  application  for  a  writ  of  tmHarari  'uras  made  in 
open  Oourt.'    The  Jndge  from  the  bench  Mtified  the  oppo- 
site'connsel  of  the  appUcation,  andthjft  comise}  objeit^ted  to 
the  granting  of  the  writ  until  the  ezoeptions  signed  by  the 
Inferior  Oourt  should 'be  produced,  land  the  Judge  refused  his 
sanction  unti^  the  cause  of  this  olfaction  Was  removed.    If 
the  counsel  did  not  examine  the  petitipn  for  ce/'^iarari^hew 
did  he  know  that  the  bill  of  exceptions  did  not'aocompany 
it  ?•    The  petitioned  was  backed,  showing  to  what  tertn  of  the 
C6urt  it  was  made  returnable.  It  was  applied  for  and  granted 
in  open  Court,  during,  a  regular  term,  and,  6f  course,  would 
tie  returnable  to  the  next  terra.  •'  The  calling  of  the  attentien 
of  the  counsel  to  the  application,  which  apptieatton^  contained 
e^ridenoe  that  the  case  was  returnable  to  the  next  terra,  and 
which, 'from  the  facts  apparent,  must  have  been  examined  by 
the  counsel,- certainly  Was  notice  in  writing  of  the  time-aad 
{ilace  Nrhere.the  oertiorari  would  be  haird.     The  bill  served 
on  the  party  was  written  notice  that  the  writ'  had  been 
granted.     Together  they  are  a  substantial  <9otnpliance  with 
tike  statute.     At  the  proper  tiiiie  and  plaee  of  hearing,  the 
oonnsel  is  present,  a  continuance 'for  ten  dlays  is  agreed  on, 
and  then  a  host  bf-aflSdaTits,  taken  months  before,  presented, 
Ibr  the  purpose  of  showing  the  rights  of  the  parties  respeet- 
ing *the  matters  in  oontroversy.    *And  notwithstanding  all 
thi^,  the  Court  is  gravely  asked  to  disniiss  the  certiarmti  be- 
aause  the  party  bad  no  noti^  I    There  was  a  substantial  com- 
pliance with  the  requirements  of  the  statute,  and  the  Court 
did  Tight  to  overrule  the  motion  to*dismiss. 
*   %,  The  object  of  giving  notioe  to  a  pjEtrty  of  the  sanction 
of*  a  writ  is  to  inform  him  of  the  iact,  so  that  he  may  take 
such  steps  as  he  may  deem  prpper  for  his  proteetion  in  the 
premises.     If  the  party  be  in  fact  notified  in  writing,  though 
not  formally,  and  appear  at  the  time  and  place  of  hearing  the 
certiorari^  the  writ  should  not  be.4isniisaed.    Courts  admin- 
ister to  parties  substantial  justice  aooording  to  law,  aiid  listen 
with  little  favor  to  mere  technical  objections  not  afieotiiig  the 


/.. 


merils  of  tiie^ccj^AlMv^rsy^  The  Acts  of  war  Legialatore, 
well  as  the  sfiAt  of  tb^  agey  are  in  favor  of  arriving  at  sob- 
staotial  jostioe  without  much  regard  to  met^  fernw.  If  m 
party  be  notified)  however  informally,  and  is  present  in  Court' 
at  the  proper  tiine^  the  tendency  ef  the  Courts  is  to  hmH  hia 
bound.  If  in  eonsequenoe  of  a*  want  of  time  for  preparation- 
the  party  be  unprepared  to  proceed  then,  the  Courts  by  Oen* 
tiniiance^  or  otherwise,  are  disposed  so  to  direct  the  prooeed* 
ings  thai  a  bearfrig  may  be^  had  on  the  real  merits  rather  than 
torn  parties^odt  of  Oourt  on  jHete  technicalities.  The  Courts 
possess  ample  discmtionary  powers  to  proteojt  the  righto  of  «tl 
saitorSySO  that  complete  justice  may  be  meted  out  to  alL  It 
a  party  be  gitilly  of  iashe»^  th^  Ootirt  will  impose  such  pen- 
alty as  the  ju^oe  of  the  ease  may  require.  - 

3*  Upon  the  hearing,  tht;  deiPendant  in  oer^for^ri  proposed  to 
read  sundry  affidavits  tak^'  after  the  trial  in  the  Inferior 
Courty  for  the  purpose  of  showing  that  though  upon  the  case 
as  then  made  the  plaintiff  might  have  a  good  cause  for  c0r^- 
orarif  yet  that  upon  a  new  trial  it  could  do  the  party  no 
good  ;  and  the  Superior  Court  sholild  pass  upon  the  merits 
of  the  controversy,,  viewed  iq  the  light  of  these  ea^jKirto  affi- 
davits. Or  to  express  it  differently,  if  the  Inferior  Court,  upon 
the  case  as  made  before  it,  commltt^  4n  error,  the  Superior , 
Court  should  not  correct  that  error  for  the  reason  that  on 
another  trial  the  defendant  can  get  up  evidence  sufficient  to 
show  that  justice  was  done  Stfter  ^11.  The  object  of  ^  oertifi^ 
rari  is  '' to  correct  errors  in. inferior  judicatories,''  and  to 
enable  the  Superior  Court  to^rrect  these  .errors,  the  case,  as 
made  ia  the  Court  below,  should  be  presented  to  the  Superior 
Court,  *and  it  has  no  authority  to  hear  the  ease  de  novo.  Qer* 
taialy  the  Jjnferior  Court  coilimitted  ao  ^ror  in. not  hearing 
and  acting  on  *these  affidavits,  because  they  were  nqt  tendered. 
When  the  qaae  .is  remanded,  the  party  can  offer  such  l^al 
testimony  as  he  may  see  proper,  and  the  action  of  the  Court 
upon  it  will  be  subject  to  review.  The  course  proposed  by 
plaintiff*  io  error  ^ould  ^nfer  upon  Ihe  Superior  Court  on^ 
inal  jurisdiction  in  cases,  which  are  ppo{)eriy  cognisable  else- 
where. .  No  authority  was  read  in  favor  of  the  power  thna 
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diaimed  for  the  Sup^ior  Coart,.lind  we  have  no  knowled^ 
tbiit  any  such  exists.  The  Superior  .Court  did  nght  to  repd 
the  proposed  affidavits.  ... 

't  4.  Thfire  being  tio  evidenoe  that  the  road  in  oontroversy 
had  existed  for  seven  jrears^  the  Inferior  CoUrt  had  no  au- 
thority to  declare  it  a  public  jroad  without  oonipeDsating-  the 
QWiiBPs  of  the  soil  for  the  darnqges-thereby  sustained. .  Whether 
ftToad  made  by  use/ such ^  is  usually*  called  a  ^' neighbor^ 
hood  road/'  is  tedinioally  a  ^^  private  way,''  ^may  admit  of 
doubt.*  The  Code^^ection  692,liuthori2es  tbb  Infmor  Goorta 
''•to  grant  private  way^  to  individuals/'  &c.  Does  not  aeo- 
tion  709  re&r  to  private  wajrs  thus -granted  ?  Of  coarse,  the 
righis  of  the  public  by  pvesciptloa  or  dedication  may  exist 
aside  from  this  provision  of  the  Code.'  The  Court  did'  right 
to  sustain  the  eeritoran.  :  ^    . 

Judgment  affirgied. 


-*  "   »> 


Justices  of  jthe  Infeiiiob  CouRf  of  Twiggs  Coukty, 
.  plaintins  in  error,  vs.  E.  S.  Griffin  et  pL^  defendants*  in 
error.  .       '      ' 

.  M  NoTi«T-WAurE»,.C.'^MdidnotprQild(iistlii8MM. 

Under  the  Act  of  December  10,  186<^,  '^tb  provide  ibr  ihe 'citizens  of 
T#igg6*  County,  to .  settle  the  qo^stion  of  the  remoral  of  the  ooantj* 

,,  site,"  (pampk.  Acts,  p.  44,)  the  Superior.  Court,  by  isaaiiaauit,  re- 
quired .the  Inferior  Court  of  that  county  to  turn  o^er  to  the  building 
committee  appointed  by  th^  Citizens  of  Jeffersonville  and  yidnity  the 
Court-houtfe  and  Jail,  upon  said  committee  giving  secority  for  their 

.  toraplying  faithfxilly  irith  ther  terms  of  said  Act.    field  tfiat  the  Sape- 

/  rior  Court  did  right. 

Mandamus,    becided  by  Judge  Cole,  Twiggs  Superior 

Court,  March  Terip,  1867. 

•       •  •       • 

The  General*  ^dbseembly^  in  Deoember^  1866,  enacted  th^t 
the  question  of  removing  the  Court^  House,  and  jail  of  aaid 
aottntj^  should  be  submitted'  to  the  voters  af  the  eounty.    It 
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was  6B«eted  that  if  a  nwjoiaty  fitverfd  iseoioval  to  Je£farioa^ 
ville,  the  ooanty-«ite  should  be  Jefif rsoQvilJe :  JProMedj  the 
citiseos  ,o{  JefferironviHe  and  those  adjaoent  thereto  shali 
baild  a  Court-hou^  and  Jail  without  taxii^  the  citizenft  of 
aaid  ooontjr 'therefor,  and  j;hat  tbeJuistioeB  of  ih^  Inferior 
Court  are  (in  that  €veQt)^ulhoriaed  to  turn  over  to  .the  eooH 
mittee  which  may  be  ajppointed  to  build  the  Court^Housa 
and  Jail|  the  old  CouTi-house  .in  tlie  lown  of  Marion,  and 
^'aaid  buildings  are  to  be  under  the  supervision  of  said 
Justices/' 

The  election  was  held  and  amqority  votfe  had  for  rentovali 
Thecitisena  oCJeffersonville. met,  took  up  Aubsoription  ioif 
building  said  Imuses^  and  appointed  defendants  in  error  « 
hnildiiig  committee. 

The  builcling  committee  called  on  ^e  said  Justiees>  ten? 
dered  a  bond*  in  the  penal  sum  of  $100,000.00  fi>r  indemnity 
to  the  dtiaensof  said  county  if  they-  failed  4o  ^remove  and 
rebuild  the  Courthouse  .and  Jail  without  taxing  the  citiceoa 
therefor,  and  asked  that  the  old  buildings  be*  turned  over  to 
them.  Two  of  the  Jiistices  were,  willing-  ixy  comply  with 
tills  request,  but  a  majority  of  them  refused,  and  passed  the. 
fbllpWing  order":  ''  If  is  ordered  by  a  majority,  of  ^he  Court 
that  the  building  oommiitee  let  out  to  the  lowest  biddet  thft 
removal  and  rebuilding  of  the  Court-house  and  Jail  'firoffl 
Marion,  its  present  locality,  to  •Jeffersonville,  and  when  the 
lowest  amount. for -said  removal  and  rebuilding  is  aseertainedi 
then  that  amount  to  be  deposited  with  the  County  Treasurer 
of  said  cottQty,  and  he  give  his- receipt  therefor.  Aft^  which, 
aaid  CTourt-houae  and  Jail  will  be  tumed-pver  to  theJi>iiilding 
committee  upon  .their'  giving  bond  for  the  iaithful  pedbrm* 
ance  |d  rebuilding  said  Court-house  and  Jail  upop  the  present 
plan  and -dimensions,  furnishing,  a^d- replacing  all  timbers 
that  may  be  decayed,  or  destroyed  by  said  removal,  also  to 
feplace  in  good  order  all  the  ^furniture*  of  said.  Court-houiia 
and  Jail,  the  buildings  U>  have  two  C01M3  of  paint  inside  and 
out  of  aaid  buildings,  the  chimneys  and  underpinning  .to  be 
pjasteredj  painted,  and  penciled  in  workmanlike  manner."  . 

The  petkion  for  numdoimtf  «et  forth  said  &cts,  avensd 
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that  tbe  actioa  «of  md  J^istioes  -was  usiawftil  And  an  abuse  of 
tltfiir'autbority^  and  injurious  to  the  batlding  committee  and 
other  oitizens,  who  in  good  faith  were'  trying  to  comply  with 
Act  of  the  L^ifllature. 
Rule  nisi  was  issued^  catliog  oa  said  three  Jnstices  to  show 

« 

why  they  should  not  turn  over  said  buildings.  For 
eAuse.they  averred  that  the  b|iildtng  eommittee  was  selff^xnH 
stituted,  and  was  not  legally  authorize  to  make  said  demand, 
that  the  Act  did  not  require  them  to  tarn  over  the  buildings 
to  a  committee,  but  left  tl^  matter  of  removal  to  the  super- 
vision of  said  respondentSy  that  petitioners  did  not  tender  any 
bondy  but  only  ofibred  to  make  onef^  not  niiping  their  secu- 
rity,  that,  they  are  acting  in  good  &ith  as  officers  under  the 
Act,  and  are  not  injuring  the  citizens  of  said  oounty,  imi 
piK>teotiag  them  in  this  regltrdv. 

At  the.  trial,  a  sabscription  list  amounting  to  $2,640.00, 
an  obligation  signed  by  dghteen  citisens  acting  as  a  building 
eommittee,  binding  themselves  to  give  the  bond  afbreaaid, 
and  to  build  the  Ck)urt-liou8fe  and  Jail  at  Jefiersonville,  and 
the  proceedings,  of  the  meeting  appointing  said  committee 
and  lillowing  them  'SO  to  act,  were  read.    - 

The  Court  ordered  that  said  order  of  the  three  Joelioea  of 

4 

the  Inferior  Court  be  set  aside  and  annulled,  that  the  Inferior 
Oourt  of  said  county  turn  over  to  the  building  oommittee 
said  buildings  upon  aaid  Committee  ^ecuting  and  delivering 
to  daid  Court  li'bond,  with  sufficient  security,  in  th^  Sum  of 
ten  diousand  dollars,  conditioned  ior  the  rebuildiDg  of  aaid 
Gourtr-house  ^d  Jail  at  Jeffersonville  in  a  good  and  subatao 
tial  manner,  and  upon  the  present  plan,  and  to  be  as  well 
put-up  and  finished  as  the  present  buildings,  and  upon  the 
further  condition  tii4t  the  buildings  .are  to  be  remove4  and 
put  up  without  expense  tn  the  county,  and  that  the  removal 
and  rebuilding  be  under  the  jsnipervision  of  said  Inferxv 
Court,  to  aid.  and  assist  the  boilding  ooinmittee  in  building 
the  Gourt-house  and  Jail. at  J^ersonviU^  and  to  tee  thnt 
tbey  are  fiuthfully  and  in  good  .and  sul;»tantial  manner  pni 
up  6h  a  lot  to  be  supplied  •  by  the  oijbiaens  e^  Je£ki«owiUey 
that  the  Jufltices  maj^^do  ^bia  in  peicson  or  ty  a  eamnrittee 


MILLEDGEVILLE,  JUNE  TERM,  1867.     401 

Jastiees  Ihf.  Covrt  iA^  Twiggs  Co.*  M.  Qriffin  ei  al. 

appointed  by  th<Sixi  fivr  that  parpose,  bat  in  e!ith^  event  their 
ot^ectBhoald  be  to  facilitate^  andnot  to  retard  or  defeat  the 
ranoTal.  • 

To  this  order  of  the  Cotlrt  plamtifEs  in  erfor  excepted,  and 
SBBign  the  same  as  erron 

JjYOSy  DeGbaffenbeid^  and  Shorter,  for  plaifitiffs  in 
error.  i 

Crocker  and  So^,  represented  by  Charles  Harris,  for 
defendants  in  erl?or. 

Walker.  J. 

4 

We  see  no  error  in  this  record.  The  Act  contemplates  a 
"committee"  "appointed  to  build  the  Conrt-house  and 
Jail/'  bot  does  not  provide  for  the  appointment  of  diat  com- 
mittee. It  requires  the-  citizens  of  Jefiersonville  and  those 
adjacent  thereto  to  put  up  the  public  j^uildings.  It  iiirould 
Beem.to  be  proper  that  those  who  are  bound  to  erect  the. 
baildings  at  the  new  oonnty-site  should  appoint  the  building 
oommittee  from  among  themselves,  as  such  persons  would  be 
the  more  likely  to  carry  out  the  objects  of  the  Act. 

It  was  the  duty  of  the  Jnferior  Court  to  co-opei^  with 
the  citizens  of  Jefiersonville  and  vicinity  in  carrying  out  this 
public  law  of  the  States  They  should  not  have  throwa  ob- 
stacles in  the  way  of*  its  ezeciitton.  It  was  their  duty  to  see 
that  the  interests  of*  the  county  were  protected  *  by  ample  se- 
eurity  ;  and  this  was  proposed  io^be,  given  by  the  buiMing 
committee  as  a  condition  precedent  to  the  turning  over.of  the 
poQooBBtOD  of  the  Court-house  and  JaiK  The^passage  of  the 
order  by  the  Inferior  Court  requiring  a  deposit  of  money, 
&c.y  was  an  effort,  we  think,  to  defeat  the- object  of  the  Act ;[ 
and  the  Superior  Court  did  right  ifi  vacate  that  order,  and 
require  a  compliance  with  the  statute.  The  Judge  .was  care- 
fill  to  provide  &r  the  giving  of  good  and  ample  secnrrty  by 
the  building  committee  to  carry  out  in.  good  faith  the  pnH 
visions  of  the^tute;  and  that  the  removal  and  rebuilding 
be  and. remain  under  the  sttpervisioni  of  said  Inferior  Court 

26 
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Skrine  vs.  Bimmoas.         * 

The  Judge  ^eeias  to  have  beetr  yeiy  careftil  to  gaaird  (he  in* 
terests  of  the  tax  payeis  in  every  reepeoty  and  to  cx>ntiaue  the 
buildings  subject  .to  the  control  of  the  Inferior  Court,  as  hy 
law  coDtemplatedy  mostKclearly.  We  su^peot  the  real  ca^nse 
of  complaint  is  against  the  Act  itself,  rather  thaa  against  the 
decision  of  the  Court  in  executing  the  Act 

Judgoient  affirmed. 


William  A.  Skkink,  Jb.,  plaintiflF  in  error^  vs.  Joseph  T. 

•  •  •       '  *  ' 

Simmons,  defendant  in  errx)r. 

'     ^ '  Note.— WjiRNBRy  C.  J.,  did  nor  preside  in  this  case.'        ^ 

'  '   •     ■  •'  * .    .    .    . 

1,  A  judgmenti  rendered  by  n  Court  of  competent  jurisdiction  caniioft  be 

collaterally  attacked :  it  is  valid  anf.il  set  aside  according  \o  the  nilet 

of  law. 

%  One  Judgment  may,  upon  motion,  be  -set  off  against  anotlier  trkea 

fu€h  get-off  is  equitable* 

Motion  to  set-off  Judgment  Decided  by  Judge  Holt,  in 
Burke  Superior  Court,  November  Term,  1861. 

tfoBeph  T.  Simmons'  and*  bis  wife  (formerly  Mary  B. 

Skrine),  with  John  J.,  Charles  C,  and  Eugenios  A.  Skrine, 

'   filed  agftiost  Qnintillian  Skrine,  as  administrator  of  William 

A.  Skrine,  deceased,  a  bill  for  discovery,  aoooant,  and  dia- 

tribution. 

The  cause  was  submitted  to  arbitration,  and  under  the 
award  and  decree  thereon,  was  fully  settled  as  betweea  com- 
plainants and  said  administrator. 

•In  order  lo  do  ftill  e4aitjr,  said  eomplatnants  also  submit- 
ted terfcain  accounts  between  themselves,  growing  oot  of  said 
eetotcy  toaifbitratioa;  By  this  award  and  deetee,  it  was  fixed 
that  said  Simmons,  owed"  certain  «ums  to  said  ofii^  complain- 
ants, and  to  William  A.  Skriile,  Jr^  another  heir. 

Now,  William  A.  Skrine  was  not  a  party'fo  sud  ImH,  or 
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Skiiine  va.  Sinnhons.  , 

'  ■  i 

either  of  said  submissions ;  bat  tbe  order  for  sabmiseion 
diredid    the  icrbitrators  -  to    award    to    said    William   A. 

» 

Skriney  Jr.,  one-fifth  of  the  estate,  and  that  complainHntv 
should  have  tbe  further  aid  o^  the  Court  f6r  settletxient  of 
said  estate  among  themselves  and  *  said  William  A.,  Jr.^ 
fthould  he  coftie  in  and  be  made  b  partj.  . 

Said  decree  wds  iiad  in  May,  1S55.  At  May  term,  1869, 
said  Wilhafn  A.,  Jr.,'j)etitioned  the  Oourt  to  be  made  a  party 
oomplainant  to  said  bill^  and  that  he  be  allowed  to  enter 
jddgment  against  said  Simmons  for  teid  one-fifth.  Which  had 
been  by  said  decree  ascertained  to  be  $1,808.66.  The  order 
iras  passed,  and  jhdgmentoenteVdd  aeoordinglyi 

At  May  term,  1860,  Simmons  obtained  a  judgment  at 
ooiiimon  law  against  William  A.  SktSne,  Jr.^  and  William 
Bjnn,  security,  on  appeal  for  $1,212;06,  with  interest. 

At  said  last  term,  William  A.  Skrine,  Jr.,  allied  ibtL% 
said  Simmons  was  insolvent^  and  prayed  that  his  judgment 
against  said  Simmons  might' be  credited  by  the  said  judgment 
of  Simmons  against  him,  and  that  this  last  mentioned  judg- 
ment be  enitred  satisfied.  The  insolvency  of  Simmons  was 
not  denieji- 

The  Court  refused  tp  allow  .the  judgments^  thus  set-oiF,  o;i 
the  ground  that,  in  his  opinion,  William  A.  Skrine,  Jr's, 
said  judgment  was  invalid  under  the  facts  aforesaid.  To 
this  ruling)  WUJiam,  A.  Skrine.  excepted,  :. 

JoN^s^andt^Srimais,  A.  Xl.  Rooebs,  for  plaintiff  in  error. 

»  ■  *  •  , 

MxLii£B  and  Jackson,  for  defendant  in  error. 

Walkeiv  J^  ,        : 

1.  The  Court  below  refused  to  set-off  one  judgment  against 
the  other  on  the  ground  that  Skrine's  was  invalid.  Why 
mvalid,  we'  are  unable  to' unden^tand.  It  w^  rendered  by  a 
Court  of  competent  jurisdiction^  and'  was  fherefbre  vaKd 
antil  set  a&^de  by  a  proceeding  instituted  directly  for  that 
purpose.  •  It  could  not  be  collaterally  attacked  on  account  of 
any  irregularity  in  its  procurement.  Walker  vs.  Morris,  14 
Ga.  K.,  323 ;  Cochran  vs.  Davis,  20  Ga.  B.,  681. 
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Saaders  .«i.  Etchersoa. 

_  ...  — ^ — ^ 

• 

.2*^  Tbe  judgmenta  being  valid,  why  shoold  not  tl|^  larger 
be  extmgai^bed  fro  tarUo  by  tb^  sn^tller?'  Our  Ooyrt^  in 
M^iwethor  vs.  Bird,  9  Ga,  R.,  597,  quotes^  with  appwreni 
approbation,,  the  case  of  Commonw^lth  vs.  Clarksoo,  1 
BAwW  Rep.,  2dl,  ^hich  decides  that  mutual  demands  ezr 
tinguish  each  other '6y  operation  4>f  law,  withwk  waiting  f«r 
aayactof.  the  parties.''  In  Celquit  vs.  Bunner,  2  Kelly's 
Bep.|  155,  thi^  Court  holds  that  "  one  judgment  may  be  set- 
qS,  agaiiy^t  another,  although  alji  the  parti^  to  the  difierent 
feoords.  are  not  the  sam^."  J9ee»  also^  Meriwether  vs.  Biid, 
aupra.  Code,  sections  12843,  3396^  3014>  and  3015.  No 
good  reason  has  been  sugg»»tec^  why  the  one  judgment 
should  not  be  set:off  against  the  other,. and  nonie  such  ooours 
to  .us.  The  Court  erred,  in  refusing  the  motion,  and  we  thare- 
fore  reverse  the  judgment. 

'Judgment  reversed. 


William  Sanders  d  al.,  plaintiff  in  error,  t^.  John  Ertjo- 

^  £fi80if,  d^^ndant  in  error. 

NoTK.— WiBHiBt  C.  J.  did  not  preside  in  thia  ewe. 
1  .  ••  •     .        • 

'  L  Where' several  joint,  defeodaitts  are  ^^daced  against  as  ''of  said 
coanty,''  some  being  serTed,  and  non  est  t'noen^iM^  returned  as  to  tbe 
otbers,  and  a  plea  in  abatement  is  filed,  alleging  tbat  soaae  of  those  aot 
served- reside  in  other  counties  in  this  State  i^  the  plea  will  be  overrnled, 
and  the  case  will  proceed  against  t)iose  served;  the  Court  in  itsdiscre- 
tion,  may  delay  the  trial  and  have  the  other  parties  served. 

2.  If  suit  bS  pending  against  two  or  mbre,  and  some  of  Ihe  defendants 
die,  the  action  may  proceed  agslnst  the  survivoirs. 

ft.  If  a  general  ver^ct  hh  rendered  in  «  case  wllere  some  of  those  named 

•  in  the  wtit  as  defendants,  are  not.served^  and  others  are  dead  and  thor 

,  representatives  npt- parties  defendants^  the  intendiAent  of  law  is,  tluit 

the  fin4ing  is  against  those^  only  wh6  are  parties  to  the  issoes  tried  by 

'  the  jury.  • 

4.  Where  a  judgment  has  been  rendered  and  execution  issued  therefrom, 
'  the  mere  absence  of  the  execution  unaccounted  for,  is  no  evidence  that 
the  judgment  has  been  satisfied.    If  a  party  allegeagdie  payment,  h* 
should  establish  the  fact  of  such  2>ayment  by  proof. 
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t 

« 

(.  CeTtain  stockholders  (|f  a  Gofaipstoy;  laider  tlieir  hands  and  seals, 
ffiuiftiiteed'the  naymaat  of  aU  t|ie  debtb  of  said  Compaay  ^an.ootr 
Standing,  and  bqnUd  Uiemselves  to  pay  all  of  said  d/ebts.to  the  oreditorSf 
who  would  indulge  the  Compiftiy'  npon  their  claims,  for  ten  months 
from  that  date.  •  Held  that  a  creditor  of  the  Company  at  the  time, 
who  tndttl^d  the  Company  ten  months,  was  entitled  to'  recover  the 
amoant  of  his  4ebt  ^g^nst  the  Company,  from  said  stockholders,  ifiUli* 
out  having  notified  them  that  he  .would  so  indn^  th^  Compapy,  By 
complying  with  the  terms  priescribedi  tlie  creditor  entitled  himself  tf 
the-  benefit  of  the  provisions  of  the  guaranty  or  obligation. 

Guaranty.      Trittl  befoi'e  Judge.HuTCirufa..     Gwinii^t  * 
Superior. Court..    November  Tiprmy  IS6Q4 

The  Lawrenceville  Manufacturiog  Company,  on  the  1st 
Augast,  1854,  made  and  delivered  to  John  £tchis6n  their 
note  fbr  $3S!0.88,  due  one  hundred  and  siity  days  after  itfl 
date.  •    '  •   . 

Subseqaaitly^  to-wit:  on  the  7th  day' of  February,  1856, 
twenty-seven  stockholders  of  said  Company  executed  a  guar- 
anty in  these  words  :  "  Georgia,  Gv>inneU  Cbunty, — We  the 
tb^  uodersigiied,  stockholders  of  the  Lawrenceville  Manufac- 
taring  Company,  hereby  guarantee  the  payment,  of  all  the 
debts  heretofore  made  and  no^  outstanding  again^  said 
Company,  and  bind  ourselves  personally  ftf  the  payment  at 
the  same,  to  all  this  creditors  of  the  Company  who  will  noft 
sue,  but  indulge  the  Company  upon»their  claims  for  ten 
months  from  iJiistime,  we  to  be  liable  to  th^  creditors  ferlhe 
whole  amount;  but  as  between  dach  other  in  proportion  to 
the  stock  owned  by  edch/'  On  the  16th  August/ 1856,  Etch- 
ison  sued  the  Company  on  said  bote,  and  obtained  final 
judgment  17th  March,  1857. 

Afterwards  he  brought  suit  upon  said  guaranty  against 
all  of  the  gHikrantoAi  aHeging  that  they  alt  tesided  Jb  said 
county.  Fourteen  of  the  defendants  were  served.  As  to  the 
othelt,  the  sheriif  mqlde^tbia  retnm  1  '^  William  Sanders  not 
found  in  this  county — Richard  Whit^orth,  Ancelly  Anthony; 
James  Garmany,  Wilson  Kemp,  Joshua 'K.'Sp'atks,  Jdbn*  Si 
Porter,  -Amaziah  Orr,  Wilson  R.  Alexander,  Asa-Wdde^ 
James  R.  Jiml^son,  David  H.  Fraser,  James  C.  Patterson, 
thisAugust  26th,  1859.  Walton  Camp,  Sheriff.'* 
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At  the  appearance  term,  September,  1859,  the  defendants 
who  had  been  served  plead,  that'  they  sigtied  said  gutfanty 
jointly  *witti1bhose  not  served,  an^  set  forth  the  residences^  of 
those  not  served^  who  were  in  life,  and  the  residences  of  the 
legal  representatives  of  .those  not  served,  who  were  ^dead, 
aome  in  Gwinnett  Connty  and  others  elsewhere. 

Tinie  was  given  for  service,  and  those  others  were  served. 
Daring  the  progress  of  .the  case,  tho  death  of  eight  of  these 
guarantors,  including  three  of  those  who  had  not  been  served, 
was  suggest^  of  record.. 

There  was  no  other  pltt*  filed,  except'  turn  ed  factum  by 
Joshua  S.  WilsoQ  alone. 

The  case  stood  for  trial  on  the  appeal,  November  Term, 
1866.  The  parties  having  announced  ready  and  a  jury  being 
eiftptfnelled,  defendants  objected  to  the  trial  proceeding  be- 
cause the  other  parties  had  not  been  served,,  and  no  sufficient 
return  of  non  est  inventuu  as  to  them  had  been  made.  The 
objection  was  overruled. 

]PIaintiff  read  in  evidence  said  guaranty,  said  note  and  ib« 
said  declaration  and  judgment  thereon. 

{^laintiff  introduced  Bobbbt  M.  Gower,  wlio  testified,  that 
be  held  a  clain^  against  said  Company  about  the  time  the 
guaranty^  wus  offered,  and  that  be  sued  said  Company  aod 
ooUei^ted  the  money  hereon. 

.   Plaintiff  closed.    Defbodant  introduced  no  evidence. 
,  After 'argument  and  the  charge  of  the  Court  had  beeo 
heard,  the  jojry  rendqred  a  verdict  for  1(380.88,  with  interest 
imd  costs  of  suit.  . 

Defendants  itioved  for  a  new  trial  on  Uie  f(^lowing  grnumdac 
.  Ist.  ^Beoause  the  Court  erred  in  ovemiling  thfe  plea,  in 
abatement, '  and  foi;cing  defendauls  to  trial,  without  service 
being  perfected  upoiy  the-  other  guarantors. 
^.  2d.  Because  the  Verdiot  was  contrary  to  law,  contiipji  to 
(he  evidence,  and  without  evidence. 

The  Cour^  refused  tbe  new  trial,  tad  that  rdusal  is  assij 
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SiMMONa,4&  Winn  for  pkiotiff  in  error,  dted  iiA-to  tbe^err 
vice  ^d4  pl^  ^  abatement,  BfiOkey  vs..  McBea^  14th  Qg.  B^ 
589 ;  and  oontendiBg  that  this  was  not  a  gaarantgr  bat  ooly  a 
propoeal  (under  th«  evidenoe)  cited  Comyn  on  C  1,  2d  Bogv. 
Ins.  56 ;  2d  Sterk.  Ev.  S71 ;  Stafford  vs.  Lowe,  16th .  Jaho« 
k  67;  Beekmaa  v^  &Ie,  iU  134;.  Soller  &  Warley  vs« 
Menajr,  1  Bailejr  S.  C.  B.  623 ;  6  Hill  N.  Y.  B.  640,  etc. 


N.  Lfc  HuTCHiNs  Jr.,  T.  M.  Peoples,  W.  flopfi  Hui*l' 
fi)r  defeodaixts  in  error,  cited  2d  Ahl.  Lead,  Cas.,  p^.  I  to  99. 

Walker,  J.  .     •       *' 

*  .  .  <  < 

^  ...  •  ♦  f  •• 

.  1.  The  returiL  of  the  sheriff  ia  thi^  case  js.iiot  very  Totmal, 
but  the  legal  ^sfiectaf  itisarretam  of  non  es^  tM^tfiM  as  to  the 
parties  not  served.  The  petition  alleges  all  the  parties*  named 
as  defendants,  to  be  ^'of  said  county •''  Under  this  stata  of 
fiM^  had  the' plaintiff  a  right  to  proceed  against  those  defen* 
dants  who  had  been  served?  Oar  undeiatanding  of  the 
pfactiee,  wider  the  act.  of  162Q,  Cobb's  N.  D.  4S4-6,  Code 
3263y«  is,  that  apon  aL'Fetnni  of  turn  ut  as  to  any .  defendant 
against  whom' suit  lias  been  brought,  as  of  the  oonnty  where 
the  suit  is  located,  die  Court  will  permit  the  plaintiff  to  pro>* 
eeed  pgainst  those  servedl  We  are  not  disposed  to  disturb  this 
practice.  A  plea  in  abatement  should  not  besoatained  by  show- 
ing that  the  defendants  not  served  reside  in  some  other  oonnty 
in  the  State.  -Th^  course  adopted  hy  the  Court  in  this  case 
•eemato  bea  very  .good  one,'i.  e.  to  delay  the  trial-add  give  time 
to  bring  in  die  other  defendants  who  may,  by  the  sworn  plisa 
of  the  defendanta  served,  be  shown  .to  be  within  the  jurisdic^ 
lion  of  the  Court.      We  incline  to  think  it  will  be  better  to 

« 

leave  the  direction  of  such  cases  to  the  discretiou  of  the 
Courts  below;  and  their  action  should  not  be  oontrcdled  ex- 
cept when  An  abuse  of  that  disciibtion  is  shown. 

2.  That  the  plaintiff  had  a  right  4o  proceed  against  the 
surviving^  deftndants  after  the  death  of  seme  of  thost-setared, 
without  making  th6  rqiresentatives  i^f  the  deceased  parties, 
can  admit  of  no  doubt.  *  Code  3377; 

3.  It  is.  insisted  that  this  verdict  is  contrary  4o  law  heeanse 
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it  is  general  against  al}  the  defeadants^  as  well  those  not 
served  and  those  dead,  as  those  who  are  parHei^  to  the  isBOe. 
If  this  be  an  error,  it  is  a  mere  irregnlarify  which,  on  motion^ 
the  Court  oould  correct.  Certain  parties  urere  ai  issue ;  they 
Webe  the  plaintiff  oa  the  one  'sids«  and  the  drfendants  who 
had  been  served  And  were  in  life;  M  the  other.  'The  jnsj 
pas^'  upon  the  issues  between  the  parties  thereto.  The  in* 
tendment  of  law  is^  that  the  finding  is  against  those  only 
who  were  parties  to  the  issue  *  no  others  were  heard  in  the 
asserticm  i)f  their  rights.  The  verdict  is  certainly  valid 
against  these  parties  who  are  here  complaintBg;  they  bad 
their  day  .in  Court.  If  an  efiort  shotild  be  made  to  enforce 
the  judgment  against  aiiy  of  those  whd  were  not  parties  t» 
the  isBue^  if  will  be  for  them  to  take  sach  steps  as  niiay  be 
neeessavy  to  protect  their  rights. 

4.  li  was  inMsted,  that  as  a  judgment  was 'shown  in  fiivor 
o£  the  .plaintiff,  against  the  Xawrenceville .  Manufacturing 
Giompany^  «tid  as  the  execution  issued  therefnmi  was  abaent 
and  unaccounted-for,  the  law  presumes  ihat  the  debt  has  been 
paid.  '  Plaintiff  showed  a  debt  of  reeonl  due  ta^  him,  and  if 
it  liad  been  ]Mud,  it  certainly  was  for  the  defeadanta  to  prove 
it*  .,The  teere  abseuoe  of  the  JL  fa.  was  aoevidehee  of  pay* 
meni;  nor  did  the  fkct  that  the  Cbmpany  paid  Ck>wev  his 
debt,  raise'  a  presumption  of  payment  to  the  plaintiff.  In 
Reynolds  vs.  Lyon,  20  Qa..B.,  32&,  this  Court,  desidad  thai 
it  is  not  necessary,  in  a  suit  tarevive  a  dormant  judgment,  for 
the' plaintiff  to  prove  that  an  execution  iwiied  thereon  ia  nei 
vital  and  eflfeotiv^.  If  such  be -the  fact,  it  is  mailer  of  da^ 
fienoe:  Aud  so  say  we  in  this  case.  •  17  the  judgment  bf  paid^ 
it  is  matt^  of  defence^ 

6.  The  great  question  in  this  case  arises  ont-of  the  eoniiii  i#^ 
tion  of  the  instrument  suad  on.  Much  bus  been  written  s& 
the  subject  of  gnarautyy  and  mtay  eases  deoided  ipiii||im^ 
questitN^  oonaeoted  with  it.  It  is  dilScult,  perhaps  impossi^ 
ble,^to  reoooeiie  all  the  decisions^  la  2  Am»  L.  C,  from  pw 
99  to  101,  this -Whole  subject,  is  elaborately  examined,  andall 
the  cases  collated.  From  an  extfrnlaation  of  the  dedsioiB  ibc^ 
the  puqMne  of  determiniag  kt  whtft  clae^  of  cases-notice  oC" 
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ao  iitteotioa  to  act  aiidflr  a  gnamn^  mnat  be  fpvea  to  a 
gaanwitor,  ia  order  to  bind  bim ;  and  in  what  classes  of  cases 
a  gaaraDty  will  take  effect  oa  the  doings  or  forbeariD^,  sobus 
definite,  thing  as  it^consideratioiv^  perhaps  the  following  gei)-* 
oral  rule  may  &n:Iy  b3  deuced:  whenever  this  guaranty,  ib 
oot  positive,  but  anHNmlp  to  a  mere  o^r  to  goarantj/if  the 
other  party  will  agnse'to  aooept  it ;  or  where  the  credit  to  be 
giveuy^or  other  action^  •which 'is  to  be  the  oonsideratioir  of  the 
gaaranty,  is*  executoiy  and  iwesitain.  as  to  the  amount  for 
which^-  or  tbe^  tim^  at  wbidi>  the  guarantor  is  .to  become 
liable-^His  for  instsmee^  an  offer  to  .guarantee  payment  ^for 
good!  of  uAQertain  kindy  yal.oe  or  amount^  to  be  sold  at  aff^- 
tore  tipx^ — then  notice  of  aeoi^taiice  must  b^  g;iTeq  to  the 
gparantor  in  order  .to  bind  bim*  J^ut;  where  the  tfudertaking 
of  the  guanuitor  is  posit!  ve,  and  the  ainount  he  agrees,  to  guat<<» 
anty  is  fixed,  and  the  guaranty  is  to  take  effect  on  the  doing 
or  forbearing  some  definite  thing  as  its  consideration,  then  0)0 
notice  of  aoceptanoe  is,  UiBce^ry ;.  bat  the  llalnlity  .of  the 
guarantor  is  fixed  as  soon  as  the  consideration  is  completed. 
This  is  suhstantially  the  rule  deduced  by  ou^1>fother  Hull 
from  the  authorities,  and  we  are  disposed  to  ado^  it  as  a  cor- 
rect deduction  from  the  numeroua  decisions  made  on  the  sub- 
ject  of  guaranty.  In  2^Bouv.  Ins.,  66,  the  rule  is  laid  down 
thus:  ^^If  the  instrument  does  not  express  an  absolute 
engagenient,  but  a  proposal  pr  offer  to  guaranty,  the  contract 
is  net  complete  until  the  party  to  whom  the  proposal  has  bem 
made,  ha»  signified  his  aeoeptanoe  of  it*  A  distinction  must 
be  made  between  an  offer  to  guaranty  at  a  future  time,  and  an 
o&so^  pteaeni  guaranfy.  The  fortsieT  is  not  binding  till  ac- 
cepted ;  the  latter  takes  effect  as  soon  as  inade.  An  example 
or  two  will  explain  this  difference:  ^  I  guaranty  the  payment 
of  aay  good&  which  A.  .B;  delivers  to  .C.  DJ  is  a  present 
guaian^,  and  the  party  to  whom.it  is*  given  may  act  upon  it 
without  further  cQmmunication.'  On  the  other  ha^d,  ^  I  have 
no  objection  to  guaranty  you  agf^^i  any  loss  for  giving  them 
this  credit;'  '  I  have  no  objection  to  be  answerable  as  far  as 
£6f^.  F«r  any  jN^Kreoce,  apply  to  Udessrs.  .B.^  <&  Got,  of  Ihis 
phtoe,'  have  been  held  as .  n&ere  prbpoaala  to  guaranty,  and 
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that  tbe  party  to  whom  tJiejr  were  severally  made,  ought  to 
have  given  notice  to  the  itiakee  of  his  aooeptanee."  Apply 
thcee  tests  to  this  contnuft,  and  *we  are  very  eleaf  Uiat  it  is  a 
present  absolute  guaranty,  and  the  defendftnts«are  liabla  Its 
language  is,  ''  We  hereby  guaranty  the  payment  of  all  ih% 
debts  heretofore  made  -and  new  outslviding  against  said  Com- 
pany, and  bind  oufi»elves  .personally  for  the  payment  of  the 
same,  to  all  the  creditors  of  tbe^Gompany,  who  will  not  sue, 
bttt  indulge  the  Company  upon  these  claims  for  ten  montiM 
from  this  time/'  The  consideration  for  the  guaranty  was  in- 
dulgence of  the  Ooippany  for  ten^  months  from  that  date 
without  siiiti— this  indulgence  was  given.  This  plaintiif  wa9 
one  of  the^class  to  be  guaranteed, — ^bis  debt  was  theretoibre 
made  and  tUten  outstanding>against  the  Company ;  the  amoaat 
was  fixed,  and  the  guaranty  was  to  take  effect  on  the  forbear- 
ance to  sue,  as  tbe  consideration  ;  and. therefore  no  notice  of 
the  acceptance  of  the  guaranty  was  necessary. '  Such  being 
tbe  caae,  the  Court  did  right  to  hold  defetidants  liable. 

Judgment  affirmed. 


« 


QALHQtrif  &  B£0i>XNaFiELD,  pkuntifis  iu  erfor,  !».  Ths 
Manhfactubbrs'  Bank  of  Maoon,  defendant  in  error. 

l^of  i<— W4£KBB,  a  Jy  did  sot  prMid«  in  this  eiM. . 

C.  ft  6.  drew  a  special  drafl  in  favor  of  M.  B.,  on  C.  ^  6  '^against  172 
bales  of  cotton,  flie  title  of  which  w  conv^ed  to  M.  B. ,  and  is  consigBfi^ 
to  you,  (C.  k'G.)  Bul^ect  to  the  payment  of  thit  4ratt''  C  ft  Ow  ac- 
cepted the  draft.  Upon  asai^  by  the  payee,  vs.  th^  drawers,  theGoiH 
charged  the  jury,  that  **  under  this  contract,  the  pkintiff  hed  the  flg^t 
tb  take  control  of  tbe  cotton  consigned  to  C.  ft  G.,  and  take  it  out  of 
'  their  p088e8sion«*''    Held  that  this  charge  was  wrong. 

As8agip»t,;.<&e.    Tried  before 'Judge  Ooe«b.    BibbSape- 
riar  Conrt.    Noretfifaflr  Term,  18B7. 
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Callioan  k  Beddingfield  ra.  Hwiufvctarers'  Bank  of  Maeoa. 

Calboon  &  B^^ddingfield  drew  their  bill  of  exchangcf  or 
9pecuil.  draft  as  foUoWB : 

'♦Macok,  Ga.,  November  3d,  1860. 
Marks  :     V     Fifteen  days  after  date,  pay  to  the  order  of 
8.  J.  R, — ^28     the  Manufacturers'  Bank  of  Macon,  eight 
C.  C.  63     thousand  five  hundred  and  thirty-three  dol- 

W.  0.  L.   25     lars  and  forty  cents,  for  value  received.  This 
J.  F.  56     draft  is  drawn  against  172  bale»  of  cotton^ 

.  marked  as  per  margin,  the  title  to  which  is 

172  J  hereby  conveyed  to  said  Bank,  and  which  I 
consign  to  you,  subject  to  the  payment  of  this  draft  to  said 
payees  or  his  order. 

Yours,  Ac., 

CALHOUN  &  BEDDINGFIELD." 
To  Crane  &  GrAYbill,  Savannah. 

Crane  &  Graybifl  accepted  it,  and  it  was  endorsed : 

"Pay  A.  Bruce,  Cash.,  Esq.,  or  order, 

G.  W.  Hardy,. GaehierJ' 

It  was  alaq  endorsed  with  a  credit  of  $7178  54,  dated' May 
1st,  1861.  The  money  was  advanced  by  tlie  Bank,, the  cc^ 
Urn  sent  to  Savannah^  the  drafb  went  to  protest  and  formfed 
the  basis  of  thi3  suit.  •■    k     - 

The  defence  wiir  be  semi  from  the  facts :    •  • 

The  plaintiff  read  in  evidence  the^notarial  certificate  of  pro- 
test of  said  dhift.  It  wajs  in  the  usualibrnt,  dated  .Nt>Viember 
24th,  1860^  and  stated  the  presentment  anddemand,  and  Te£ur 
sal  of  payment-  on  the  2l8t  Noveml^r,  1860,,  aud  that  on  this 
last  day,  iiptices  of  soch  d^oaand^  eto.,  for  C^^houn  &  Bedding- 
field  and  G..W.  Hardy,  .Cashier,  were  mailed  by  the  Notary 
Public,  nndei'.ooveri  addressed  to  the  latter  at^faeon,  G^rgiii. 

Plaintiff  then  offered  G.  W.  Habdy  as  a  wh^iesa :  On  hia 
foirdire^  k  appeared  that  though  not  when  the  draft  was  made, 
Aor  then,  a  stockholder  ;n  the  Bank,  yet  in  th^  msbnwhile, 
vbile  tive  Bank  was  in  sospensios,  he  had  heen,  and  tbereapoQ 
defendants*  attorney  ofcgected  to  him  as  inoompetent.  Tiii^ 
ohjeetioa  was  ovenliled  by  the  Court.     \         ■    • 

Hardy  then  testified  z  that  he-was  thie  Cashier  of  tt^te  Bank 
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at  ther  daie'^r  the  draft  and  when'  it  fell  due,  and  Mt.  Ailn- 
strong  was  the  book-keeper.  Hardy  rfetSeived  the  protest  and 
notices  by  inail^from  j9avaniiah^  and  aHhough  he  did  not  recol- 
lect wh$tt  wae  done  in  thig  case,  his  unifeftn  cnstom  ^^as  w&en 
such  notices  had  to  be  re*niailedy  to 'do  so,  and  wh«n  thejliad  to 
be  served^personally  in  thecity>  to  ha^  them  over  to  Mr.  Arm^ 
strong  fpr  {fervrce,  and  Jhe  believed  he  observe^  this  custom  in 
this  cpse.  He  did  not  kni^w  what  Armstrong  did  with  the 
aotices. 

The  defepdants:  were  in  the  Bank  some  four  or  five  dava 
afterwards,  and  from  their  conversation  in  relation  to  Uie  tran»- 
action  in  Savannah,  they  knew  of  the  dishpnor  of  the  ^rafi. 
The  understanding  at  the  time  tb^  mpuey  was  advanced,  was, 
that  if  the  %otton  fell  short,  the  draweffs  were  to  make  up  the 
deficiency  and  the  difieience  between  the  faoe  of  the  draft,  and 
the  credit  thereon  is  the  deficiency..  Here,  by  permissiom  of 
the  Court,  the  draft  was  read  in  evidence,  defendant  objecting 
thereto  « 

Plaintiff  having  closed, 'defendant  read  the  interrogatories 
of  Cranbt  a  Graybill,  '  They  testified  that  they  knew  of 
th^  shipment  of  172  bales  of  cotton  by  Calhoun  &  Bedding- 
field,' marited  {is  in  the  margin  in  said  draft)  consigned  to 
Crane  &  Gtaybill,  and  of  the  dmft  already  described.  T-he 
cotton  was  received  by  Crane  A  Crraybijl  (after  they  had  accept- 
ed thedAift)  and  placed  in  store.  ^  * 

After  offering  the  cotton,  and  finding  the  martlet  depressed^ 
owing  to  the  difeculty'in  negotiating^  they  wrote  to  CSal* 
hoiin^'and  Beddlngfield,  and  the  Presideiit  of  the  Maonfae- 
ttirers'  Bb,ttk,  who  Wned  the  drtkft^  tb  haVe  it  ri^imomd,  or 
ffy  «Ilow  them  toship  the  cotton  to  Boston..  Calhoun  Sc  Bed- 
dingfidd  replied  that*  Mr.  Bond,  Prestdent  of  the  Maira* 
fiu$tn^ers'  Kiok,*  would  *  indtmot  them  about  the  cotton  and 
draft,  and  liCr.  Bond  wrote  them  that  he  had  iDStmctedMfr. 
Hiram*  Robeilis,  President  of  the  Merdhants'  and  Planters' 
Bank^^Savannah,  who  held  ihe  -draft,  to  let  it  la^  over  and 
allow  then  time  to  sell  or*i^ip  ttie  cottbn.' 

The  day  before  the  diraft  Ml  due,  Oraybill  saw  Mr.  Bob- 
ert»,*'wtio  eonfirmed  what  Mr.  B6fid  bad  written,  and  agreed 
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,  to  idjow  theobto  ship  (ho  oottotKto  BoetoD  by  steamer,  thm 
on  the  way  from  Boatoa  to  Savannah,  and  gpiv4  bim  a  draft  at 
thirty  daya,  to  take  ap  theit  aoc^ptanoe^  The-,  day  the  draft 
was  due,  Mr.  GicayhUI  saw  Mr.  BobertB  again,  who  fully  con* 
firmed  the  amusement  iwde.  with  Graybill,  and  to  make 
Roberts  saf^jn.  the  meanttme,  Graybill  gav^hiin.the  waro« 
house  receipt  to  hold.  On  Sunday  morning,  foqr^days  thete* 
after^  th^  got-  a  jfote  frem  Mr*. Roberta  through  the  PoBt- 

"  office,  saying  he  hird  C9n<duded  to  ship  the  ootton  and'  tb^ 
ooald  still  haye  ikecontrql  of  it*if  they  wished.  ^On  Monday 
morning,  2Qth  November,  1860,  Gnaybill  xalled  oo.  Roberta 
for  an  explanation;  he -admitted  .h]»  migagement  to  .allow 
them  to  ship  the-  ootton  to  Boston,  but  said  hehad-ohanged 
his  miudf  Th^  declined  to  have  .anything  to  4d  with  the 
shipm^t  to  Liverpool,  and  demanded  the  aoeeptmice  and  bill 
of  expense  on  the  ootton,  whieh  wa9  reused*.  Gjaybill  then 
went  tq  Maoon  and  aaw  Bond,  President  of  the  MamifiMStnrers' 
Bank,  who  said  Mr.  Roberts-  had  written  him  that  he  had 
agreed  to  allow  them  .to  ship  the  oetton  to  Boston,  whiph  wis 
perfectly  siitisfactory  to.hjm,  expre^oed  surprise  at  the  course 
of  Mr,  Roberts,  said  they  had  acted  perfeotly  rights  and  thai 
their  acceptance  shquld  be  given,  up,  and  their  expense  on 
the  ootton  paid^  that  he  wpald  writ^  Mr.  Roberts  the  next  day 
about  it.  This  conversation  Was  in  the  parlor,  pf  the  MaQU«> 
factur^rs'  Bank,  on  Wednesday,  the  28th. November,  1860, 
first  between  Mr.  Bond  and  Mr.  Graybill,  and  was  then  jc^ 
peated  in  presence  of  Mr.  Calhoun.  .  .  •  ' 

If  they  had  been  allowed  to  carry,  out  the  arrangement  en«t 
tered  into  with  Mr.  jBoberts,  to  0hip  the  cottou  if>.  Boston,  it 
would  have  paid  out  in.  full,  and  the  reason  why  they  coi)fi-^ 
dently  assert  thi^,  is,  th^t  one  lot  of  |80  bales  of  cotton  con- 
signed to  thopi  by  another  party  which  they  did  ship  by  tbd 
same  vessel  on  whi<:;h.  th^  had  arranged  t0;8hip  thi^  G0tt<m, 
and  costing  as  high  or  higher  than  thia,  did  pay  out  in  full* 
If  they  had  been  permitted  to  hold  th^  cottoii  in  Savannah 
twenty  or  thirty  days,  it  would  have  paid  out  in  full.  If  the 
cotton  had  been  sold  in  Savannah,  it  would  have  paid  the 
draft;,  but  not  the  expenses.    The  cotton  was  shipped  to  Liv- 
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erpiool  hj  direction  of  Mr.  Hiram  Koberts,  Preaid^t  of  the 
M^rchants^'  md  PlaYiters'  B^nk,  i/Rthoul  their  knowledge  or 
oaosent,  it 'having  been  put  on  bo8u:d  the  veeael  before  they 
were  apprised  of  it,  If  they  had  not  made  the  arrangement 
with  Mr.  Roberts^,  by  consent  of  Mr.  Sond,  to  ahip  the  cotton 
to  Boston,  they  would  have  made  other' arrangements  and 
taken  up  the.  draft. 

Graybill  says  Bond,  l^resident  of  the  Manufhcturers*  Bank, 
stated  to. him,  aud  he  is  confident  reputed' in  presence  of  Cal- 
houn, that Hobert^  had^hipj^ th^-oottonCn  his ownrespon- 
ability,  and  that  he  should  look  to  him  for  any  lots  on  it 

In  answer  to  *the  xnross-interrogatories  they  testified  :  They 
sow  the-  sara|)le6  of  th^  cotton  und  ofiered  it  for  sale,  and  oould 
have  sold  it  the  day  Itvarri ved  for  sufficieatto  pay  the  draft  the 
day  it  was  due,  but  the  class  of  buyers  then  in  the  market  had 
seme  difficulty  in  aegctiating  to  pay « their  purchases,  but  for 
the  interest  of  all  concerned^  ibhey  feared  to  dsk  it. ' 

Theoottoii  was  in  their  possession  as  per  oonsignment,  and 
they  made  a  positive  agreement  to  ship  it  to  Boston,  bat  did 
not  turn  it  V>ver  to  any  one ;  but  on  the  day  the  draft  was  due, 
tbqr  left  the  ware-house  receipt  fob  the  cotton,  under  a  positive 
engagement  with  him  to  ship  the  cdtton  themselves  to  Boston 
by  steamer,  Joseph  Whiting,  expected '  fai  a  fisw  daiys.  The 
cotton  was  shipped  M  Liverpool  within '  three  or  four  days 
after  matiirity  of  draft,  without  thei^  knowledge  or  consent^ 
and  in  violation  of  the  agreement.  Cannot  state  |>08itively 
that  the  cotton  vrould  have  sold  fof  an^ount  of  draft  the  day 
it  was  due,,  nor  what  Would  have  been  the  d^ciency. 

They  proposed  to  ship  this  cotton  to  Boston  as  befote  sta- 
ted, and  made  arrangements  so  to  do,  and  only  under  that 
positivearrangement  lodged  the  ware^house  receipt*  with  Mr. 
Roberts.  Calhoun  &  Beddingfield  did  consent  to  their  ship- 
ping it  to  BoMon,'  but  tliey  have  no  knowledge  of  their  eon- 
senting  to  its  ship&ent  to  ^y  other  place, 

Defend&nt  also  read  'in  evidence  Mr.  Bond's  letter,  as  fol- 
lows: 
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**Maook,  November  19th,  I860. 

Messrs.  Crane  &  Ghaybill  ;  * 

Otnilemen — Ve  have  ij^rittei^  to  Mr.  Koberts  to  note  the 
bill  drawn  by  Calhqua  &  Beddingfield^  and  .hold  oa  a  few. 
days  and  give  79U  a  chance  .to  sell  or  ship  to  raise  the  money« 

Youre,  truly,    ,  .E.  BOND." 

Defendant  chiiedy  and  plaintiff  In  rebuttal,  examined  £• 
BoND|  Preudent  of  the  ManufacttiverB'  Bank.  He-testified 
that  he  wrot€  the  said  letter  just  before  the  draft  wis  due,  and 
also  instrdcted  Mr.  Hiram  Roberts,  the  agent  of  the  Bilnk  ki 
Savanaah,  to  have  the  draft  duly  not)edj  but  to-gfve  Messrs, 
Crane  &  Graybill,  aooe|ttorS|  a  few  daya  induigenoe  in  which' 
to  sell  oriship  the*  cotiion,' that  soon  ^fteir  he.  received  notice 
from  Mr.  Roberts  of  the  shipment  of  the  cotton  to. Liverpool; 
he  saw  Mr.  Beddiogfield  and  inforoTed  him  of  ^he  f^t,  and 
asked^  him  if  the  shipment  of  the  cdtton  should  be  od  account 
of  the  Bank  or  on  account  of  Calhoun  &  Beddingfield,  who 
replied  that  he  thought  the  shipment  to  Liverpool  was  about 
as  good  a  disposition  of  the  cotton  as  could  be  made,  and  thai 
the  shipment  should  be  on  aooount  of  Calhoun  &  Beddingfield, 

On  cross^xamination  he  said  he  did  not  inform  Mr.  Bed- 
dingfield at  the  time  that  if'  tfa^  shipment  should  b^.made  on 
account  of  the  Bank,  ^^^at  the  draft;  w?>uld'be  given  up,  and 
that*the  ex|)enses  on  th€^  cotton  in  Savannah  would  be  paid  by 
the  Bank,  nor  did  be  then  tell  Beddingfield  that  Roberts,  and 
not  Crane  &  Graybill  had*  charge  df  the^shipm^nt  of  the.oot- 
toni  to  Liverpool,  as  Calhoun  &  Beddingfield  had  befbre  that 
time  been  informed  as  to  the  fabts  of  said  shipment,  aff  testi- 
fied to'  by  Crane  &.6rtiybill. 

When  Bond  was  introduced  no*  objection  «wse  made' on  ao- 
count  of  his  paying  been  a  stockholder  inthe  Bank. 

The  Court  charged  the  jury  that  under  the  contract  sued 
on,  the  plaintiff  had  the  right,  as  against  the  defendants,  to 
take  control  of  the  cotton  consigned  to- Crane  &  Graybill  and 
dispose  of  the  same ;  the  title  to  the  cotton  was  conveyed  by 
the  bill  of  exchange  here  sued  on,  to  plaintiff,  and  the  plain- 
tiff could  control  it,  the  plaintiff  was  the  owner  of  the  cotton. 
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Galhonn  i&  Bediiiiigfie}d  t»«  MAnuiactorerA*  Bank  of  Ha^eon. 

■       .    ■         '  ■  ■  ■  -  —  » ■  ■ 

the.rjigbt  of  ih^  aQpept<)rs  does  not  arise  in  the  case — ^that  i^ 
at  the  tiiqe  Beddingfield  made  the  statem^ts  to  Bond  as  to 
the  shipment  of  the  <K)tton  to  Liverpool^  he  did  not  understand 
his  legal  rights  in  the  case,  then  the  defendants  wonld  not^ 
concluded  hy  such  statement ;  that  if  thej  l>elieved  from  the 
evidence  that  the  defendants,  or  either  of  them,  agreed  that 
the  cotton  should  be  shipped  to  Liverpool  on  their  account, 
then  the.  jury  oi^ed  not  necessarily^ inquire  into  the  r^^lsritj 
of  the  trani^tion  i&  Savfuuiahj  as  proved  by  Crane  &  6nqr* 
biU|  as  in  ai&eh  case  plaintiff"  will  be  entitled  to  recover  in  this 
cas^  the  di^Baren^  -between,  thje  amount  of  the  divft  Bod  the 
proceeds  of  the  cotton,  realized  on  the  sale  thereof,  if  the  jui^r 
believe  such  was  the  ocmtraet 

The  jury  returned  a  yerdjict  for  plaintiff  for  $1,020.34  with 
interest  and  oodSb 

^  pew  trial  was  moved  ibr  by  defeodants  fpi:  the  followinff 
allied  erroi:at}  3ecaus^  the  Court  erred 

lat.  In  holding  that  Hardy  was  a  competent  .witness. 

3d,    I^  allowiHg  the  draft  r^pad  to  the  jury  und^  the  evi- 
dence a&resaid  as  to  notice  of  oon^payment* 

3d.  In  charging  that  uhder  the^.  contQict  sued  on,  plaintiff 
had'  the*  right  to  take  coatrol  of  the  cotton  /sonsigned  to  Crane 
<b  GraybiU,  and  take  it  out  of  their  possession. 
*  .4th.  In  charging  that  if  th^  dQ£en^ants,.or  either  o£  them^ 
assented  to  ihM  shipmQot^of  the  cotton  to.  Liverpool  on  iixeif 
aooount,  then  it  will  be  imneces^ry  to  inquire  into  the  regu* 
larity.  of  the  traosactions  in  Savannah,  .aS"  testified  to  by  Bond^ 
Crane  <&  GraylMll,..aad,  hi  sitid  case,  plaintiff  jwill  be  -entitled, 
to  recover  the  differ^nqe  between  the  amount  of  the  draft  and 
the  nett  proceeds  of  the  cotton  realiaed  on*  the  sale  thereof 
Because  of  de^ndants'.  mistake  in  not  objecting  to  Bond  as  a 
witness.  (This  was  supported  by..aiP^vit  of  defendant's 
attorneys,  that  he  knew  Bond  had  been  a  stockholder  in  the 
Bank,  and  thought  that  he  had  objected  tp  him,  and. that  the 
Court  had  held  hin\  competent.)  And  last,  because  the  vei»-^ 
diet  iof.  the  jury  was  contrary  to  law  and  the  charge  of  the 
Court,  and  strongly  and  decidedly  against  the  weight  of  the 
evidence. 
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Crfboon  &  Beddingfield  n.  Mannfactaren'  Bank  of  Macon. 

The  Court  refused  a  new  trial,  and  defendants  excepted  and 
assign  the  reiriaal  as  error  upon  the  grounds  aforesaid. 

t 

B.  Hill,  for  plaintiff  in  error. 
Jno.  Buthebfobd,  for  defendant. 

Walkeb,  J. 

The  Coart  did  not  correctly  construe  the  contract  sued  on 
in  this  case.  It  is  true  that  Calhoun  &  Beddingfield  were 
the  onlj  defendants,  but  the  question  of  their  liability  may 
depend  upon  what  tmnspired  between  the  Bank  and  Crane  & 
QraybilL  Calhoun  &  Beddingfield  negotiated  this  draft,  and 
with  the  money  received  for  it,  purchased  the  cotton  named 
in  it.  Crane  &  Graybill  accepted  the  draft  upon  the  fiuth  of 
the  cotton  consigned  to  them.  They  were  the  parties  prima- 
rily liable  on  this  paper,  but  to  meet  that  liability  the  cotton 
had  been  consigned  to  them  for  sale.  Surely  the  Bank  would 
not  be  authorized  to  take  the  cotton  out  of  their  control  and 
still  hold  them  liable  to  pay  the  draft ;  and  if  the  acceptors 
would  be  released  by  the  Bank  taking  possession  of  the  cotton, 
much  more  would  the  drawers  be  discharged. 

Shall  *the  Bank  be  permitted  to  recover  from  the  drawers, 
when  it  is  made  to  appear  that  the  acceptors  have  been  re- 
leased from  liability  by  the  conduct  of  the  holder  ?  We  ap- 
prehend not.  The  holder  must  have  done  no  act  by  which  a 
party  primarily  liable  is  released,  if  he  would  recover  from 
any  of  those  secondarily  liable.  He  must  not  have  deprived 
them  of  a  remedy  over  against  those  primarily  liable.  If  this 
be  so,  do  not  the  rights  of  Crane  &  Graybill  become  a  mate- 
rial subject  of  enquiry,  in  fixing  the  liability  of  Calhoun  & 
Beddingfield  ?    It  seems  so  to  us. 

This  cotton  was  consigned  to  Crane  &  Graybill,  subject  to 
the  payment  of  this  draft.  It  is  true  the  draft  says  the  legal 
title  is  conveyed  to  the  Bank,  but  the  whole  transaction  was 
a  loan  of  money,  and  the  transfer  of  the  cotton  a  security  for 
the  repayment  of  the  loan.  The  acceptors  are  the  consignees 
mutually  selected  by  the  parties  to  sell  the  cotton  and  pay  the 
27 
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Sharp  vs»  Bonner,  adm'r.  * 

draft ;  the  overplus^  if  any,  of  the  prooeeds  of  the  sales,  after 
paying  the  draft,  belongs,  not  to  the  Bank,  bat  to  Calhoun  & 
Beddingfield.  Calhoun  &  Beddingfield  agreed  that  Crane  & 
Graybill  should  sell  the  cotton  and  pay  the  draft ;  such  was 
the  written  contract,  and  by  that  both  parties  are  bound.  By 
what  authority,  then,  did  the  Bank  take  possession  of  the  ootr- 
ton  and  ship  it  to  a  different  market  ?  It  had  no  such  right, 
and  the  Court  erred  in  charging  the  jury  that  '^  under  the 
contract  sued  on,  plaintiff  had  the  right  to  take  control  of  the 
cotton  consigned  to  Crane  &  Graybill,  and  take  it  out  of  thdr 
possession."  See  Printup  vs.  Johnson,  19  Ga.  Rep.,  73; 
Code  Sec.  2728.  For  this  error  we  reverse  the  judgment  of 
the  Court  below,  and  award  a  new  trial. 

Some  of  the  other  questions  cannot  arise  on  another  trial ; 
and  the  remainder  can  be  more  satisfactorily  passed  upon 
when  all  the  parties  shall  have  had  an  opportunity  to  be  heard. 

» 

Judgment  reversed. 


/ 


l^iRAM  Shabp,  Sr.,  plaintiff  in  error,  vs.  Thoilub  Bonneb, 
Sr.,  Administrator  of  W.  S.  Bonner,  deceased,  defendant 
in  error. 

None.— Warvis,  0.  J.,  did  not  preside  in  Uiis  oaee. 

When  a  verdict,  fully  sustained  by  the  evidence,  is  set  aside  by  the  Conxt 
as  against  the  weight  of  evidence,  and  a  new  trial  is  granted,  this  Court 
will  reverse  the  judgment  and  allow  the  verdict  to  stand. 

Assumpsit.  Motion  for  new  trial.  Decided  by  Judge 
TJndebwood.    Carroll  Superior  Court.    April  Term,  1867. 

J 

This  was  an  action  on  a  promissory  note  for  $633.00,  made 
the  5th  February,  1860,  by  W.  S.  Bonner,  payable  to  Hinua 
Sharp,  Sr.,  or  bearer,  in  specie,  with  ten  per  cent  interest  per 
annum,  and  due  one  day  after  its  date. 
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Sharp  Of.  Bonner,  adm*r. 

The  defendant  plead  the  general  issue^  plene  ctdminidravit^ 
and  that  the  estate  had  become  insolvent  by  emancipation  of 
the  slaves  of  deceased. 

At  the  trial  plaintiff  read  in  evidence  the  note,  and  intro- 
duced Thomas  Chandler  as  a  witness,  who  testified :  that, 
as  agent  of  plaintiff,  about  the  1st  June,  1863,  and  within 
three  or  four  months  after  administration  granted,  he  caUed 
on  said  administrator,  and  notified  him  of  said  note,  and  told 
him  that  plaintiff  had  let  deceased  have  gold  for  the  note,  and 
wished  specie  paid  on  the  note.  He  further  testified  that  the 
administrator  offered  to  pay  Confederate  Treasury  notes,  but 
they  were  refused ;  gold  and  silver  were  not  then  circulating 
much ;  Confederate  Treasury  notes  were  the  principal  drcu^ 
UdoDy  and. circulated  about  like  bank-bills,  that  witness  col- 
lected about  $2,000.00  in  Confederate  money  on  debts  due 
deceased,  and  that  said  administrator  received  the  same  from 
witness,  that  deceased  had  twelve  or  fifteen  likely  negroes 
about  him  reputed  to  be  his ;  administrator,  in  1865,  told 
witness  he  had  notes  and  judgments  belonging  to  deceased, 
sufficient  to  pay  this  debt,  and  offered  them  as  collateral  secu- 
rity. 

Defendant  examined  as  a  witness,  A.  P.  Steed,  who  was 
his  son-in-law.  He  testified :  that  W.  S.  Bonner  died  in  sum- 
mer of  1862,  that  he  had  taxable  property  worth  from 
$20,000.00  to  $30,000.00,  that  in- the  fall  of  1862,  specie  had 
ceased  to  circulate,  that  deceased  was  a  farmer  and  merchandized 
some,  (he  had  but  little  land)  that  the  administrator  sold  all  the 
property  except  the  n^oes,  for  Confederate  money,  that  it 
would  not  have  been  prudent  to  sell  at  that  time  for  specie, 
property  would  not  have  brought  anything  in  specie,  and  the 
administrator  had  the  said  negroes  in  possession  at  the  time 
of  their  emancipation. 

J.  M.  BiiAiOGK  was  introduced,  who  testified :  that  anost 
of  the  perishable  property  of  deceased  was  in  Alabama,  and 
sold  by  defendant  by  the  advice  of  witness,  who  was  the 
Ordinary  of  said  county,  that  defendant  returned  no  inventory 
of  the  estate,  nor  any  sale  bill ;  but  otherwise,  had  made  his 
retums  regularly. 
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/Sharp  v«.  Bonner,  adm'r. 

Defendant  then  read  in  evidence  all  his  returns,  which  were 
substantially  as  follows : 

Amount  received  for  1862,  $3,763.07;  amount  paid  out 
1862,  $3,450.20.  None  was  paid  to  any  daim  of  higher  dig- 
nity than  a  promissory  note;  part  went  to  open  accounts, 
part  to  defendant  on  settlement,  and  $39.60  to  the  widow 
towards  support. 

Amount  received  1863,  $3,159.69;  amount  paid  out  1863, 
$3,724.17^  Of  this,  $1,149.89  was  paid  to  the  widow  for 
a  year's  support,  and  the  balance  was  paid  to  promissory 
notes  and  accounts. 

Amount  received  in  1864,  $4)074.90 ;  amount  paid  out  in 
1864,  $4,040.80.  Of  this,  $33.50  was  paid  to  the  widow  as 
advancement  for  that  year,  and  the  balance  was  paid  to  notes 
and  open  accounts^ 

Amount  received  in  1866,  $1,870.00;  amount  paid  out, 
$1,609.00.  Of  this,  $991.00  was  for  the  support  of  the 
widow,  and  the  balance  was  paid  for  pork. 

The  evidence  being  closed,  the  Court  charged  the  jury  that 
if  they  found  that  the  defendant  had  fully  administered  said 
estate,  they  should  find  against  said  defendant,  as  administrator, 
the  amount  due,  to  be  levied  of  any  effects  that  might  there- 
after c6me  to  his  hands  as  administrator,  that  if  they  found 
the  issue  (on  the  plea  of  plene  adminiatrafnt)  in  favor  of  the 
plaintiff,  then  they  should  find  the  amount  of  the  note  against 
the  defendant  individually. 

The  verdict  was  for  the  face  of  the  note  with  interest  and 
costs  of  suit. 

During  the  term  a  motion  for  new  trial  was  made,  and  put 
only  on  the  grounds  that  the  verdict  was  contrary  to  law  and 
the  charge  of  the  Court,  and  contrary  to  the  evidence,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence. 

The  Court  granted  a  new  trial,  and  this  is  assigned  as  error. 

Chandler,  for  plaintiff  in  error. 

W.  W.  &  H.  F«  Mbbbill,  for  defendant  in  error. 
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Sharp  vs,  Bonner,  ftdm*r. 

Walker,  J. 

We  are  satisfied  thi^  this  administrator  did  what  he  thought 
was  for  the  best ;  but  in  doing  so,  he  has  made  himself  liable 
to  pay  the  plaintiff's  debt.  It  was  his  duty  to  make  an  inven- 
tory and  appraisement  of  the  effects  of  the  estate,  and  return 
them  to  the  Ordinary  for  record.  This  he  failed  to  do,  and  is 
therefore  at  &ult,  the  entire  consequences  of  which  neglect  it 
u  not  necessary  now  to  determine. 

While  the  statute  authorized  the  administrator  to  receive 
Confederate  notes  for  debts  due  the  intestate,  it  did  not  com- 
pel him  to  do  so.  In  this  case  he  was  notified  that  plaintiff 
had  loaned  deceased  gold,  and  would  require  specie  ill  pay- 
ment; indeed,  the  note  promises  to  pay  specie.  It  was  the 
duty  of  the  administrator  to  collect  the  assets  and  pay  the 
debts,  and  he  should  have  seen  to  it,  that  debtors  paid  such 
funds  as  would  answer  this  purpose,  he  was  not  bound  to  re- 
ceive any  thing  in  payment  which  would  not  answer  the  pur- 
poses of  the  estate.  Having  received  something  that  would 
not  pay  the  plaintiff's  debt,  he  must  take  the  consequences  so 
£tr  as  this  debt  is  concerned. 

Again,  by  what  authority  did  he,  from  year  to  year^  pay 
such  large  sums  to  the  widow  of  the  deceased.  It  is  true  that 
she  was  entitled  to  a  year's  support,  but  that  wajs  never  set 
apart  for  her  as  it  should  have  been,  and  we  cannot  presume, 
without  any  proof,  that  so  much  as  he  paid  her  was  necessary 
for  that  purpose. 

The  Legislature  doubtless  intended  to  relieve  persons  situ- 
oated  as  this  administrator  is,  except  in  one  particular ;  and 
that  is,  he  had  already  made  himself  liable  to  pay  this  debt 
by  neglect,  mismanagement  and  misapplication  of  the  effects 
of  the  estate  before  the  act  of  1866.  In  Mcintosh  vs.  Ham- 
ilton, decided  at  December  Term,  1866,  we  held  an  adminis- 
trator liable  under  a  state  of  facts  very  similar  to  the  facts  of 
this  case.  Reiterating  that  we  acquit  this  defendant  of  all 
intentional  wrong,  we  hold,  that  according  to  law,  he  is  clearly 
liable  to  pay  this  debt,  and  the  Court  erred  in  setting  aside 
the  verdict,  and  granting  a  new  trial. 

Judgment  reversed. 
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The  State  of  Georgia  vs.  Bradford  and  Snow. 

The  State  of  Georgia,  plaintiff  in  ep^r,  vs.  Bradfobd 

and  Snow,  defendants  in  error. 

Note. — Waenbb,  C.  J.,  did  not  preside  in  this  case. 

1.  The  Act  of  December  18th,  1862,  ^<  to  prevent  the  spread  of  smtl] 
poz  in  this  State/'  ia  not  retroactive;  and  the  State  is  not  liable  for 
expenses  incurred  prior  to  its  passage,  by  the  Inferior  Ctout  of  ft 
county,  for  the  ben^t  of  small  pox  patients. 

2.  The  object  of  said  Act  was  to  prevent  the  spread  of  small  pox,  not  to 
pay  the  debts  already  contracted  by  counties  for  the  benefit  of  small 
pox  patients. 

Complaint  under  the  Small  Poz  Act  of  17th  April,  186S. 
Tried  before  Judge  Wobriu^  Muscogee  Superior  Courts 
i^Tovember  Term,  1866. 

Bradford  and  Snow  sued  the  State  for  goods  furnished  to 
patients  in  a  small  pox  hospital  upon  the  order  of  the  Infe- 
rior CJourt  of  Muscogee  County,  between  the  22d  October 
and  2^d  December,  1862,  worth  $107.89. 

They  proved  said  order  and  the  correctness  of  their  ac- 
count, and  closed. 

The  Solicitor  General,  representing  the  State,  requested 
the  Court  to  charge  the  jury  that  under  the  Act  of  13th  De- 
cember, 1862,  the  State  was  not  liable  for  any  expenses  at- 
tending small  pox  cases  which  had  been  incurred  prior  to  the 
passage  of  said  Act. 

The  Court  refused  so  to  charge,  and  held  that  the  said  Act 
would  cover  as  well  goods  purchased  before  as  after  its  pas- 
sage. 

Plaintiff  in  error  assigns  said  refusal  to  charge  as  reqa^ted 
and  the  holding  of  the  Court  aforesaid  as  error. 

John  Peabody,  Solicitor  General,  for  plaintiff  in  error. 

IvEBSON  and  WnjiTAMR^  for  defendants  in  error. 
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The  State  of  Georgia  vs.  Bradford  and  Snow. 

Waleeb,  J. 

1.  Was  the  Act  of  December  13th,  1862,  entitled,  "An 
Act  to  prevent  the  spread  of  Small  Pox  in  this  State,^' 
(pamph.,  p.  33,)  retroactive  ?  Bj  the  laws  in  force  at  the 
time  of  the  passing  of  that  Act,  the  corporate  authorities  of 
cities  and  towns,  and  the  Inferior  Courts  of  the  several  coun- 
ties, were  authorized  to  establish  hospitals  and  pest  houses 
under  such  r^ulations  as  would  prevent  the  spread  of  infec- 
tious or  contagious  diseases.  Code>  1315.  It  is  not  insisted 
that  prior  to  the  statute  of  1862  expenses  thus  incurred  were 
to  be  paid  bj  the  State.  The  Act  of  1862  authorized  the 
corporate  authorities  of  any  city  or  town,  or  the  Justices  of 
the  Inferior  Court  of  each  count7>,  when  any  case  of  small 
pox  might  appear,  or  had  appeared,  to  provide  a  hospital, 
&c.f  and  that  said  Courts  or  corporate  authorities  should 
make  Out  a  "just  account  of  all  expenses  accruing  fiom  8tush 
quarantine,'^  <&c.,  and  the  accounts  so  made  out  were  to  be 
paid  out  of  the  State  Treasury. 

The  Act  of  17th  April,  1863,  pamph.,  p.  162,  provides 
"  fi>r  the  payment  of  expenses  incurred  under  "  the  Act  of 
1862.  It  is  by  the  provisions  of  this  Act  of  1863  that  this 
action  is  brought.  It  is  impossible  that  expenses  incurred 
before  the  passage  of  the  Act  should  be  incurred  under  it. 
Bat  oonstruing  the  Act  of  1862  by  itself,  it  was  not  intended 
to  retroact.  It  proposed  to  pay  for  such  expenses  as  should 
be  incurred  under  it,  and  did  not  propose  to  assume  the  debts 
already  contracted  by  Inferior  Courts  or  corporate  authorities. 

2.  The  object  of  the  Act  was  to  prevent  the  spread  of 
small  pox,  not  to  pay  debts  already  contracted  under  laws 
then  in  existence.  The  Court  below  erred  in  holding  said 
Act  to  be  retroactive,  and  the  State  liable  for  expenses  in- 
curred prior  to  the  passage  thereof,  and  therefore  we  reverse 
the  judgment  and  award  a  new  trial. 

Judgment  reversed. 
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Jones  98.  The  State. 

Gilbert  Jones,  negro,  'plaintiff  in  error,  vs.  The  Statei 

defendant  in  error. 

Judgment  reversed,  because  the  verdict  is  strongly  and  decidedly  against 
the  evidence. 

Indictment  for  shooting  at  another.  Tried  before  Judge 
VasoK.  Dougherty  Superior  Court.  December  adjourned 
Term,  1866. 

The  indictment  charged  the  defendant  with  unlawfully 
shooting  at  Henry  Byrd,  with  a  pistol,  on  the  20th  December, 
1866,  not  in  his  own  defence,  nor  under  circumstances  of  jus- 
tification according  to  the  principles  of  the  Code. 

The  State  introduced  Henby  Bybd,  who  swore :  I  know 
the  prisoner,  Gilbert  Jones ;  I  was  sitting  in  Jim  Howard's 
house,  and  Croff  Brodenax  said,  "  Mr.  Byrd,  a  gentleman 
wants  to  see  you  out  doors;"  I  said,  '^  If  he  wants  to  see  me, 
let  him  come  in  and  see  me ;"  Mr.  Jackson  said,  '^  Go  out 
and  see  him ;"  Gilbert  Jones  then  stepped  into  the  house  and 
said,  '^  Come  out  here,  I  want  to  see  you."  We  went  outside 
of  the  house,  and  Gilbert  laid  down  his  stick  and  asked  me 
why  I  cursed  him  the  other  day ;  I  replied,  J'  Why  did  you 
take  Mr.  Towns  off,  when  I  was  talking  to  him  ?"  When  he 
called  me  out  of  the  house,  he  struck  me  and  I  struck  him, 
I  don't  kuDW  which  struck  first,  prisoner  then  shot  at  me  and 
struck  me  on  the  finger  and  shoulder,  three  pistols  were  fired. 

Cross-examined,  he  said :  When  we  went  out  of  the  house, 
Gilbert  said  to  me,  "  What  did  you  curse  me  for  f  I  said, 
*'  What  did  you  call  Mr.  Dick  Towns  off  for,  when  I  was 
talking  to  him,  no  gentleman  would  have  done  so."  Gilbert 
raised  his  hand,  but  I  do  not  know  which  struck  first ;  Gil- 
bert pulled  off  his  coat;  I  did  not  say  to  him,  ^^Haveyoo 
the  adauoity  to  pull  off  your  coat  to  fight  me?"  I  did  not 
shoot.  No  one  gave  me  a  pistol  before  I  went  back  into  the 
house.     I  cursed  Gilbert  in  the  previous  difficulty,  but  did 

not  call  him  a  d d  liar.     I  did  call  him  a  d — — d  piney- 

woods  son-of-a-bitch ;  Gilbert  said,  "  let's  go  out  of  the  cor- 
poration."   When  Simon  Johnson  said  he  could  whip  all 
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three  of  U8  in  a  minute  and  a  half,  I  replied,  it  was  doubtful. 
Gilbert  Jones  said  he  oonld  not  do  it,  and  that  he  Could  whip 
all  quicker  than  rain;  I  replied,  '^  You  can't  do  it;"  Gilbert 
said,  ^'  What  did  you  say  ?''  I  told  Gilbert  to  come  in,  but 
did  not  throw  my  hand  on  my  pistol  when  I  said  this,  but 
threw  my  hand  to  my  shoulder.  I  said  to  Gilbert,  '^  When 
you  get  ready  to  whip  me,  I  have  the  change  for  you,  and 
you  had  better  bring  your  coffin  along.''  There  was  nearly 
a  week  between  the  two  quarrels ;  I  did  not  say  to  Gilbert 
when  I  went  out  of  Jim  Howard's  house  with  him,  ^*  Yes,  I 
meant  what  I  said,  you  d  ■  d  piney-woods  son-of-arbitch ;" 
I  did  not  say,  "  Have  you  the  audacity  to  pull  off  your  coat 
to  fight  me?"  I  did  not  snap  my  pistol  at  Gilbert,  no  one 
gave  me  a  pistol. 

In  rebuttal,  he  said :  the  last  fuss  was  at  Jim  Howard's, 
jost  on  the  edge  of  the  corporate  line  of  the  city.  It  was  last 
year. 

8irBB£BtJTr£B. 

I  struck  Gilbert  at  Jim  Howard's  with  a  common  black 
stick,  the  head  of  which  was  loaded,  tbe  stick  would  kill  a 
man,  it  was  a  little  larger  than  my  thumb ;  I  was  hit  on  the 
shoulder  and  finger,  there  were  three  shots  fired. 

The  State  next  examined  as  a  witness,  Ebtheb  Howabd, 
who  swore :  I  heard  a  pistol  fire,  and  after  the  fuss  was  over 
and  Gilbert  came  in  the  house,  with  his  pistol  in  his  hand, 
rolling  up  his  sleeves,  I  asked  who  shot,  and  Gilbert  said  he 
did.  Gilbert  was  not  invited  to  the  party,  he  came  into  the 
house  after  Henry  Byrd.    I  heard  three  pistols. 

E1.IZA  BoBi^soK,  sworn,  said':  I  heard  Gilbert  tell  Esther 
Howard  he  was  the  man  who  did  the  shooting,  or  in  reply  to 
the  question,  ^*  Who  did  the  shooting?",  Gilbert  said,  ^'  I  am 
the  man."  Henry  Byrd  ran  round  and  came  into  the  back 
door.     I  heard  three  shots,  one  aft^  the  other. 

Howabd  Duncan,  sworn,  said :  I  was  at  the  shop  the  day 
before  the  party ;  Simon  Johnson  said  he  could  whip  all  in 
there;  Gilbert  said,  "You  can't,"  and  then  Henry  Byrd 
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cursed  Gilbert  as  a  d d  piney-woods.son-of-a-bitch,  and 

put  his  hand  on  his  side  where  his  pistol  was,  and  told  him 
he  had  better  bring  his  coffin,  if  he  wanted  anything  out  of 
him,  and  called  him  a  G  d  d— — d  liar,  and  used  much 
other  opprobrious  language. 

Upon  cross-examinatidn,  he  said :  I  don't  remember  what 
Gilbert  *  said  to  Byrd,  but  he  said  something  before  Byid 

cursed  him  for  a  G^ d  d d  liar,  son-of-a-bitch ;  I  was 

not  invited  to  the  party. 

Bunk  Jones,  sworn,  said:  I  was  present  at  Jim  Howard's 
the  night  of  the  fuss,  heard  Henry  Byrd  say  if  Gilbert 
wanted  to  see  him  more  than  he  wanted  to  see  Gilbert,  he 
could  come  in  the  house  and  see  him.  I  saw  Byrd  and  Gil- 
bert come  out  of  the  house  together,  side  by  side,  and  both 
walked  off  from  the  door  a  few  steps,  when  Gilbert  asked 
Byrd  if  he  meant  what  he  said  the  day  before ;  Byrd  replied, 
''Yes,  d!!amn  you,  I  did.''  Gilbert  then  commenoed  palling 
off  his  coat,  and  Byrd  asked  him  if  he  had  the  audacity  to 
pull  off  his  coat  to  fight  him,  and  at  the  same  time,  struck 
Gilbert  with  a  stick,  and  presented  his  pistol.  Byrd  pulled 
out  his  pistol  on  the  steps,  as  he  came  out  of  the  door;  the 
first  fire  was  on  the  side  on  which  Byrd  stood,  the  other  two 
on  the  side  of  the  prisoner.  I  was  present  at  the  shop  of 
Howard  Duncan,  and  heard  Byrd  curse  Gilbert,  the  day  be- 
fore the  fuss  at  Jim  Howard's ;  I  heard  him  call  Gilbert  a 

d       -d  liar  and  a  G d  d        d  piney-woods  son-of-a-bitch ; 

I  saw  him  put  his  hand  on  his  pistol,  and  said  to  Gilb^ 
.''  When  you  get  ready  to  whip  me,  you  had  better  Inring  your 
coffin  along." 

Cross-examined,  he  said :  Byrd  pulled  out  his  pistol  when 
he  stepped  out  of  the  house.  Byrd  was  &rthe8t  from  me. 
It  was  not  a  very  dark  night,  the  stars  were  shining,  it  was 
not  cloudy.  I  could  see  Byrd's  stick,  could  not  see  who  fired, 
flaw  Byrd  and  Gilbert  all  the  time  they  were  fighting,  saw 
Byrd  snap  his  pistol,  saw  Croff  jerk  a  pistol  out  of  Gilbert's 
hands  when  he  started  to  go  hack  into  the  house;  Byrd  struck 
first  with  a  stick ;  I  am  Gilbert's  brother.  I  oyertook  Gil* 
bert  on  the  way  to  the  parly,  I  did  not  go  tiiere  to  assist 
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Gilbert,  iras  not  invited  to  the  party,  and  knew  nothing  about 
Gilbert's  having  gone  there  to  raise  a  difficulty.  I  tried  to 
quash  the  difficulty ;  I  was  standing  near  the  door,  and  Byrd 
tnd  Gilbert  were  standing  with  their  sides  towards  me. 

Wn.TiTATtf  Bell,  sworn,  said  :  I  was  at  the  party  and  in- 
side the  house,  when  the  fuss  commenced.  When  asked  if  he 
meant  what  he  said  the  day  before,  Bjrd  replied,  ^'  Yes,  you 
damned  piney-woods  son-of-a-bitch,  I  meant  just  what  I  said, 
and  that  jrou  had  better  bring  your  ooffin  with  you  f  Byrd 
said,  "  You  big-headed  son-of-arbitch,  you  pull  oflF  your  coat 
to  fight  me  I"  I  saw  Byrd  draw  a  pistol  and  point  it  at  Gil- 
bert.   Byrd  struck  first. 

Cross-examined,  he  said :  I  was  not  invited  to  the  party,  I 
iras  in  the  house  when  the  fuss  commenced,  I  saw  Byrd  strike 
at  Gilbert  with  a  stick,  saw  Byrd  soap  his  pistol  at  Gilbert^ 
before  Gilbert  struck  Byrd  ;  Byrd  and  Gilbert  were  eight  or 
ten  feet  from  me ;  first  pistol  was  fired  from  Byrd's  side ; 
Byrd  struck  first  and  snapped  pistol  at  Gilbert  at  the  same 
time. 

Crawford  Brodenax,  sworn  on  the  part  of  defendant, 
said :  I  was  present  the  night  of  the  party  at  Jim  Howard^s 
house,  and  of  the  fuss  between  Byrd  and  Gilbert.  Gilbert 
asked  me  to  tell  Byrd  to  oome  out  there,  that  he  wanted  to 
see  him ;  I  told  Byrd  a  gentleman  wanted  to  see  him  outside 
of  the  house,  Byrd  replied,  if  any  man  had  more  business 
with  him  than  he  had  with  that  man,  he  could  come  in  and 
see  him.  Gilbert  then  came  into  the  house  and  asked  Bjrrd 
out,  and  then  asked  him  what  he  meant  by  what  he  said  to 
him  the  other  day ;  Byrd  said,  "  I  did  say  you  damned  piney- 
woods  son-of-a-bitch,  you  had  better  bring  your  coffin."  I 
saw  Byrd  strike  first. 

Cross-examined,  he  said :  Gilbert  commenced  pulling  off 
his  coat ;  Byrd  said,  "  Have  you  the  audacity  to  fight  me  ?** 
I  am  equally  friendly  with  both ;  I  think  a  pistol  was  first 
fired  from  the  side  of  Byrd,  but  I  did  not  see  Bjrrd  fire  it, 
two  pistols  fired  from  the  side  of  Gilbert,  then  Byrd  ran ; 
the  pistol  that  Byrd  had  which  I  saw,  was  not  fired  at  all^ 
all  the  barrels  were  loaded ;  the*  pistol  Gilbert  had,  when  I 
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saw  it^  could  not  have  been  fired,  it  was  broke  and  unloaded; 
I  jerked  Gilbert's  pistol  out  of  his  hand  and  hid  it  under  the 
steps,  it  was  a  single-barrelled  pistol. 

James  Kemp,  sworn,  on  the  part  of  the  State,  said :  he 
had  known  Byrd  since  1858,  his  character  was  that  of  a  good 
boy,  had  known  him  intimately  for  a  long  time,  and  he  is  a 
boy  of  a  fine  character. 

The  jury  found  Gilbert  guilty. 

Upon  the  forgoing  brief  of  the  evidence,  (reported  exactly 
&  it  appears  in  the  record,)  attorney  for  the  defendant  moved 
for  a  new  trial  on  the  ground  that  the  verdict  was  contraiy 
to  the  evidence,  etc.,  and  on  other  grounds  not*  necessary  to 
notice,  as  the  case  turned  on  that  point  in  the  Supreme  Court. 

The  assignment  of  errors  is,  the  overruling  of  said  motion 
for  new  trial  on  the  grounds  taken  therein. 

H.  MoHGAN,  for  plaintiff  in  error. 

D.  H.  Pope,  Solicitor  General,  by  Smith,  Solicitor  General, 
for  the  State. 

Walkeb,  J. 

This  verdict  is  decidedly  and  strongly  against  the  weight 
of  the  evidence.  The  prosecutor  says  that  he  and  defendant 
went  out  of  the  house,  and  defendant  laid  down  his  stick, — 
both  parties  struck, — which  struck  first,  he  does  not  know. 
He  struck  defendant  with  a  loaded-headed  stick  a  little  larger 
than  his  thumb,  and  it  would  kill  a  man.  All  the  other  wit- 
nesses show  clearly  that  prosecutor  struck  first,  and  some  say 
shot  first.  Here  was  an  assault  made  on  defendant,  with  a 
weapon  likely  to  produce  death ;  and  he  had  a  right  to  defend 
himself  against  this  felonious  assault,  by  any  means  at  his 
command.  Had  he  taken  the  life  of  the  prosecutor,  ander 
these  ciroUmstanccs,  he  would  have  been  justifiable. 

Judgment  reversed. 
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ViLLiAM  E.  Jackson  and  George  F.  Jackson,  executors 
of  John  K.  Jackson,  plaintiff  in  error,  vs.  The  South- 
ern Mutual  Life  Insurance  Company,  defendant  in 
error. 

NoTB. — WarneBi  C.  J.,  did  not  preside  in  this  case. 

Suit  was  brought  on  a  policy  of  insurance  obligating  the  insurance  com- 
pany to  pay  a  certain  sum  *' within  sixty  days  after  due  notice  and 
proof  of  the  death  of  the  "  assured. — Held  that  allegation  and  proof  of 
such  notice  and  death  are  conditions  precedent  to  a  recovery  on  such 
policy. 

Attachment.  Demarrer.  Decided  by  Judge  Snead,  City 
Court  of  Augusta,  November  Term,  1865. 

The  Southern  Mutual  Life  Insurance  Company,  a  corpo- 
ration, for  a  certain  annual  premium,  issued  a  policy  insur- 
ing the  life  of  William  E.  Sikes  for  $10,000.00.  It  was 
stipulated  by  the  policy  that  the  company  would  pay  that 
sum  to  Sikes,  his  executors,  administrators,  and  assigns, 
''  within  sixty  days  after  due  notice  and  proof  of  the  death 
of  said  William  E.  Sikes,"  providedy  (among  other  things,) 
that  the  policy  was  to  be  void  if  said  Sikes  '^  shall  enter  into 
any  military  or  naval  service  whatsoever  (the  militia  not  in 
actual  service  excepted).  Sikes  assigned  this  policy  to  John 
K.  Jackson,  by  and  with  the  consent  of  the  company,  as  col- 
lateral security  for  a  judgment  for  $16,000.00  and  interest, 
which  Jackson  held  against  him. 

The  annual  premiums  had  been  paid  up  to  the  11th  April, 
1865.  Before  that  time,  under  and  by  force  of  the  Con- 
scription Act,  and  against  his  will,  Sikes  had  been  forced 
into  the  Confederate  States'  Army,  and  of  sickness  not 
therein  contracted  had  died. 

The  petition  averred  said  facts,  and  ^^  that  of  all  and  singu- 
lar the  premises  the  said  company  had  notice  and  were  bound 
to  pay  said  insurance,  according  to  the  tenor  and  effect  of 
said  policy." 
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Pending  the  action,  plaintiff  died,  and  his  said  execaton 
were  made  parties. 

The  said  company,  hj  its  attorneys,  demurred  to  said  de- 
claration. 

The  grounds  of  demurrer  were — 

1st.  Because  plaintiff  does  not  aver  that  defendant  ever 
had  due  notice,  or  that  he  had  made  due  proof  of  the  death 
of  Sikes  to  the  Company. 

2d.  Because  Sikes'  so  being  in  the  Confederate  Army  de- 
feated the  policy. 

The  Court  sustained  the  demurrer  on  each  ground,  and 
ordered  said  case  dismissed. 

This  action  of  the  Court  is  assigned  as  error. 

This  case  was  argued  December  term,  1866,  and  held  for 
consideration. 

Starnes  and  Johnson,  attorneys  for  plaintiff  in  error,  cited 
the  following:  Bowring  vs.  Elamslie,  7th  T.  R.,  216,  Note; 
Chitty  on  Con.,  95 ;  Evans  vs.  Saunders,  8th  Port.,  497 ; 
Code,  section  2721,  par.  4 ;  Paradine  vs.  Jane  Aleyn,  R.  26- 
27 ;  Dyer,  33;  B.  and  A.  Canal  Co.  vs.  Pritchard,  6th  T. 
B.,  750 ;  Stoiy  on  Bail,  section  36  ;  Mar.  on  Ins.,  164-165 ; 
Bowdaile  vs.  Hunter,  6th  Man.  and  O.,  639 ;  Bristed  vs. 
Farmers'  L.  and  I.  Co.,  4th  Hill  (N.  Y.)  R.,  75 ;  Burbank 
vs.  Rockingham  In.  Co.,  4  Fost  (N.  H.)  R.,  560 ;  Farmers' 
In.  Co.  vs.  Simmons,  30  Penn.,  294 ;  Sproul  vs.  N.  C.  In. 
Co.,  1  Jones  L.  R.,  126 ;  Delaney-vs.  Stoddart,  1  T.  IL, 
22 ;  Scott,  et  cU.,  vs.  Thompson,  1  Bos.  and  PuL,  185 ;  Mil* 
ler  and  Robertson  vs.  Russel,  d  oJ.,  1  Bay.,.  306 ;  Campbell 
vs.  Williamson,  2  Bay.,  237 ;  Baldwin  vs.  N.  Y.  L.  In.  Co., 
3  Bosworth  R.,  530 ;  People  vs.  Bartlett,  3  Hill  (N.  Y.), 
670 ; — to  show  that  Sikes'  being  in  the  army  did  not  defeat 
the  policy. 

Bar>E8  and  Cumhikg,  for  defendant,  upon  the  first  point 
cited  2  Phil,  on  In.,  643,  644, 768 ;  12  Wendell  R.,  452. 

And  upon  the  second  point  cited  Em^erigon,  4, 13,  51 ; 
Angel  on  In.,  235,  334,  364,  362 ;  1  Amoold  on  In.,  2^  3, 

348. 
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The  obligatioa  in  this  case  is  to  pay  ''  within  sixty  days 
after  due  notice  and  proof  of  the  death  of  said  William  E. 
Sikes/'    Notice  and  proof  are  ccmditions  precedent  to  a  re- 
covery in  this  case.    Such  are  the  terms  of  the  contract. 
There  is  no  all^ation  in  this  declaration  that  any  such  notice 
and  proof  were  given  to  defendant,  and  in  the  argument  it 
was  admitted,  as  we  understood  it,  that  none  was  given  be- 
fore process  was  sued  out.    When  would  the  right  of  action 
aocrae  by  virtue  of  this  policy  ?.   When  would  the  debt  be- 
come due  and  payable  ?    The  contract  defines  the  rights  of 
the  parties,  and  specifies  when  the  money  shall  be  payable. 
The  debt  is  not  due  at  the  death  of  Sikes,  nor  could  it  be- 
come doe  until  notice  and  proof  of  the  death  be  given ;  nor 
is  it  due  at  once  upon  the  giving  the  notice  and  making  the 
proof,  for  hy  the  terms  of  the  contract  defendant  has  sixty 
days  after  this  within  which  to  pay.     There  is  no  breach  of 
the  contract  until  the  expiration  of  the  sixty  days,  and  de- 
fendant shall  have  failed  to  pay ;  then  a  right  of  action  ac- 
crues, and  not  before.     Many  reasons  might  be  given  why 
defendant  should  require  such  notice  and  proof,  and  then 
time  to  convert  its  assets  into  money  before  it  should  be  bound 
to  pay.     It  is  sufficient  to  say  that  the  contract  requires  the 
notice  and  proof,  and  gives  defendant  sixty  days  thereafter 
within  which  to  pay,  and  the  contract  contains  the  measure 
of  plaintiflTs  rights.    Worsley  vs.  Wood,  6  T.  R.,  711 ;  In- 
man  vs.  Western  Insurance  Co.,  12  Wen.,  462 ;  1  Ch.  PI., 
320-1 ;  ib.,  329-30. 

For  want  of  an  allegation  of  compliance  on  the  part  of 
plaintiff  with  this  condition  precedent,  the  Court  below  dis- 
missed the  action,  and  we  affirm  his  judgment  on  that 
ground. 

In  relation  to  the  other  question  made  by  this  record, 
Judge  Habbis  thinks  the  fact  that  the  assured  was  con- 
scribed  and  forced  into  the  military  service  of  the  Con- 
federate States  avoids  tlie  policy.  I  am  not  prepared  now  so 
to  hold«     In  my  judgment,  this  is  a  grave  question  and 
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should  be  decided  hy  a  full  bench.  So  &r  as  I  am  oon- 
cerned,  I  perfer  to  leave  it  entirely  open  for  future  adjudi- 
cation when  it  may  be  necessary  to  decide  it.  As  we  affirm 
the  judgment  on  the  first  pointy  a  decision  of  the  second  is 
thereby  rendered  unnecessary. 

Judgment  affirmed. 


John  Doe^  ex  dem.,  James  D.  Shanks^  et'al.,  plaintiff  in 
error,  va.  Richabd  Roe,  cos.  ejector,  and  Daniel  Whtte, 
tenant,  defendant  in  error. 

1.  Thoagh  the  attorney  prosecuting  a  case  may  have  no  authority  to  use 
the  name  of  a  party  as  lessor  of  plaintiff  in  ejectment,  the  Court 
should  not,  for  this  cause,  dismiss  the  action,  unless  it  appear,  also, 
that  the  client  has  no  authority  to  use  the  name. 

2.  To  authorize  a  plaintiff  in  ejectment  to  use  the  name  of  another,  he 
must  show  some  connection  between  his  title  and  that  of  the  person  in 
whose  name  he  sues. 

8.  A  plaintiff  in  ejectment  should  be  permitted  to  use  the  name  of  an- 
other when  he  makes  it  clearly  appear  to  the  Court  that  such  use  is 
necessary  for  the  assertion  of  his  rights. 

4.  The  name  of  a  party  may  be  used  as  lessor  in  ejectment  upon  proper 
indemnity  being  given,  not  only  without,  but  against  his  consent,  when 
it  appears  to  the  Court  that  such  use  is  important  to  the  rights  of  a 
party. 

Ejectment.  Nonsuit.  Decided  by  Judge  Clabk^  Supe- 
rior Court  of  Early  County,  April  Term,  1867. 

This  was  ejectment  on  the  demises  of  William  Durham, 
James  D.  Shanks,  et  cU.,  for  lot  of  land  number  two  hundred 
and  thirty-nine,  in  the  twenty-eighth  district  of  said  ooantv. 

Plaintiff  read  in  evidence  the  grant  for  said  lot  firom  the 
State  to  William  Durham.    The  locus  in  quo  was  admitted. 

The  plaintiff  dosed. 

Defendant's  attorneys  examined  before  the  Court  Bichabu 
Snis  and  Samuel  S.  Stafford,  attomqrs  for  plaintifi^  who 
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admitted  that  they  did  not  know  William  Durham,  had 
never  seen  him,  and  did  not  represent  him,  that  they  were 
attorneys  for  James  D.  Shanks,  that  Shanks  claimed  said 
land  through  William  Durham,  and  that  they  used  said 
grant  for  Shanks'  benefit. 

The  Court  thereupon,  upon  motion  of  defendant's  attor- 
neys, awarded  a  nonsuit,  and  refused  to  let  the  case  go  to  the 
jury.  ^ 

This  action  of  the  Court  is  assigned  as  error. 

RicHABO  SiMB,  S.  S.  Stafford,  for  plaintiff  in  enor. 
A.  Hooi>,  for  defendant  in  error. 
Walker,  J. 

1.  Ought  the  Court  to  have  dismissed  -this  action  ?  We 
think  not.  The  facts  are  very  similar  to-  those  in  the  case  of 
Emsey  vs.  Sensbongh,  17  6a.  R.,  540.  There  the  attorney 
had  no  authority  to  use  the  name  of  Sensbongh,  never  knew 
him,  was  employed  by  Rogers,  and  used  Sensbough's  name 
for  the  benefit  of  Rogers.  Upon  this  state  of  facts,  the 
Ccmrt  says,  ''Although  that  attorney  may  not  know,  and 
may  not  represent  him,  yet  Harrison  Rogers  may  know  him, 
and  be  authorized  by  him  to  have  this  suit  brought''  P. 
542.  So  here,  while  the  attorneys  may  not  be  authorized  to 
nse  the  name  of  Durham,  perhaps  Shanks,  for  whose  benefit 
this  suit  is  brought,  may  have  such  authority.  To  have 
prevented  a  recovery  in  Durham's  name,  this  possibility 
should  have  been  met  by  proof.  iSy  reference  to  the  case  of 
Adams  vs.  McDonald,  29  Ga.  R.,  571,  it  will  be  seen  that 
all  the  attorneys  and  the  managing  parties  were  sworn,  and 
showed  that  the  name  of  Adams  was  used  without  his  knowl- 
edge or  consent,  and  that  it  was  used  alone  for  the  benefit  of 
the  Skel^ons;  and  the  Court  would  not,  under  these  cir- 
cumstances, permit  a  recovery  in  the  name  of  Adams. 

2.  The  Court,  p.  679,  says, ''  We  have  uniformly  held  that  to 
authorize  a  plaintiff  in  ejectment  to  use  the  name  of  another, 
he  most  show  some  connection  between  his  title  and  that  of 
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the  person  }d  whose  name  he  sues ;  (Couch  vs.  Turner,  d  oLy 
17  Gra.  B.y  489 ;  Kinsej  vs.  Sensbough,  et  al.y  ib.,  540 ;)  that 
he  is  not  invoking  the  paramount  outstanding  title  to  rob 
others,  but  to  protect  himself.'^ 

3.  In  Couch  vs.  Turner,  supra,  the  Court  says,  "  It  fre- 
quently happens  that  owing  to  some  defect  in  the  chain  of 
title  the  plaintiff  is  unable  to  recover,  except  by  laying  a  de- 
mise in  the  name  of  some  previous  party.  And  this  he 
should  be  permitted  to  do  whenever  it  shall  clearly  appear 
that  he  has  a  bona  fide  claim  or  pretension  to  the  premises. 
Otherwise  it  would  be  both  unreasonable  and  unjust  to  allow 
the  tenant  to  be  disturbed.^'  In  this  case,  does  it  ^'  clearly 
appear ''  that  Shanks  has  a  bona  fide  claim  to  the  premises  in 
dispute?  The  attorneys  stated  tnat  Shanks  claimed  said 
land  through  Durham,  and  that  they  used  the  grant  for 
Shanks'  benefit.  While  this  statement  may  be  some  evi- 
dence, perhaps,  that  Durham  is  a  party  from  whom  Shanks 
claims,  yet  the  better  rule  is  for  the  party  to  introduce  his 
evidence  of  title,  and  show  by  that  that  he  has  a  right  to  ose 
the  name  of  the  party  as  one  of  his  mediate  or  immediate 
vendees.  We  do  not  think  it  beat  that  the  plaintiff  or  his 
counsel  shall  decide  the  question  of  whether  plaintiff  has  a 
bona  fide  claim  to  the  premises,  and  therefore  entitled  to  ose 
the  name  of  another  for  the  assertion  of  his  rights.  The  bet- 
ter course  will  b^  for  all  the  facts  to  be  submitted  in  evidence^ 
and  the  Court  can  then  give  such  direction  as  will  advance 
the  ends  of  justice. 

If  it  shall  appear  that  Shanks  holds  under  Durham  by  a 
defective  title,  and  that  the  use  of  Durham's  name  is  neces- 
sary for  the  assertion  of  his  rights,  the  Court  will  allow  a  re- 
covery in  Durham's  name  for  Shank's  benefit..  In  the  ab- 
sence of  authority  from  the  party  to  the  use  of  his  name,  the 
Court  will  decide  whether  the  use  of  such  party's  name  is 
necessary  for  the  assertion  of  the  rights  of  the  pla^Uff  or 
not  The  Court  will  not  lend  its  aid  to  one  man  to  rob  an- 
other of  his  land  by  using  the  title  of  a  third  person  with 
whom  he  has  no  connection.  Couch  vs.  Turner,  supra, 
4.  The  name  of  a  party  may  be  used  as  lessor  of  the 
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plaintiff,  not  only  without,  but  against  his  consent,  when  it 
is  apparent  to  the  Court  that  such  use  is  important  to  the 
rights  of  a  party,^  upon  giving  sufficient  indemniiy  against 
loss  or  damage.  Fain  vs.  Garthright,  6  Ga.  B.,  6.  But 
whether  the  use  of  such  lessor's  name  be  important  to  the 
rights  of  a  party  is  a  question  for  the  decision  of  the  Court 
upon  all  the  facts  of  the  case,  and  not  of  the  party. 

Judgment  reversed. 


Nathan  Ba^s,  plaintiff  in  error,  v8.  William  Fbeeman, 

Sr.,  de&ndant  in  error. 

NoTi.— WiBVXft,  C.  J.,  did  not  preside  in  thii  oue. 

1.  The  doctrine  in  the  cases  of  Hand  os.  Armstrong,  84  Gkt.,  282  $  Free- 
man w.  BasS)  lb.,  855,  and  Bass  vs.  Ware,  lb.,  886,  re-affirmed. 

Assumpsit.  Warranty.  Emancipation  of  slavery,  St/a. 
Tried  before  Judge  Cole.  Bibb  Superior  Court.  November 
(adjourned)  Term,  1866. 

On  the  fifth  day  of  November,  1858,  Nathan  Bass  bought 
io  Chicot  county,  Arkansas,  from  William  Freeman,  Sr.,  nine- 
teen hundred  and  fifty-nine  and  23-100  acres  of  land  in  said 
county,  and  seventy-three  slaves. 

He  gave  therefor  his  promissory  notes  of  that  date,  payable 
to  said  Freeman,  or  bearer,  as  follows :  for  $20,000.00  due  ISt 
January,  1859,  and  for  $28,200.00  due  on  the  1st  of  January, 
on  each  of  the  following  years:  1860,  1861, 1862,  1863  and 
1864,  all,  except  the  first,  bearing  interest  from  Ist  January, 
1859«  In  return,  Freeman  gave  to  him  a  bond  of  that  date, 
describing  fully  the  lands  and  the  negroes  (calling  them  ^'slavcB 
for  life'')  conditioned  to  make  such  title  to  the  lands  as  Free- 
man had  upon  payment  of  the  purchase  money  aforesaid. 
Freeman  therein  agreed  to  allow  Bass  to  recover  and  appro«^ 
priate  a  daim  for  $5,000*00  growing  out  of  a  dispute  as  to 
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the  title  of  a  portion  of  the  land^  and  agreed  to  deliver  him 
possession  of  said  lands^  slaves,  (and  other  personalty)  that 
daj  sold  to  him,  on  the  Ist  January,  1859,  or  sooner,  if  the 
crop  was  gathered,  unless  the  delivery  was  prevented  by  death, 
fire  or  other  casualty,  not  resulting  from  Freeman's  carelessness 
or  negligence. 

On  the  same  day  and  at  the  same  place,  said  Freeman  gave 
him  a  bill  of  sale  to  said  slaves,  describing  them  by  their 
names  and  ages,  and  as  being  '^  slaves  for  life,  now  upon  the 
plantation,  this  day  purchased  by  said  Bass  from  said  Free- 
man, situated  in  Chicot  county,  and  State  of  Arkansas,''  and  for 
the  entire  stock  of  mules,  horses,  cattle  and  hogs,  corn,  fodder, 
wagons,  carts,  blacksmith's  tools,  gins,  cotton-seed,  household 
and  kitchen  furniture,  ploughs,  plantation  tools,  and  all  other 
property  of  a  perishable  nature  on  or  belonging  to  said  plan- 
tation. 

The  consideration  expressed  in  the  bill  of  sale  was  $73,- 
000.00,  (without  more)  and  for  that  consideration.  Freeman 
warranted  that  the  title  to  said  slaves  was  good  and  unincum- 
bered, and  that  all  of  them  except  Louisa,  was  sound  in  body 
and  mind. 

This  action  was  founded  on  the  last  of  said  promissory 
notes.    Bass  plead  that  the  consideration  of  this  note  had 
wholly  failed,  because  it  was  a  part  of  said  consideration  of 
$73,000.00  given  for  said  slave?,  that  Freeman  had  eove- 
nanted  that  said  slaves  should  remain  slaves  for  life,  and  that 
by  the  Constitutions  of  Georgia  and  of  the  United  States,  said 
slaves  and  their  issue  had  been  emancipated,  and  thereby  lost 
to  the  defendant,  damaging  him  $150,000.00,  farther  that 
the  consideration  had  partially  failed  becaase  said  slaves  bad 
been  taken  from  him  and  set  free  to  his  damage  $100,000.00, 
that  Freeman  had  retained  title  to  said  slaves  in  himself^  and 
because  of  emancipation,  cannot  make  a  titl&  to  defbadant 
for  them,  averring  that  this  is  so  by  the  laws  of  Arkansas, 
the  locus  of  the  conti^ct,  that  the  prosecution  of  this  snit  was 
in 'violation  of  Act  of  Congress  of  the  United  States  of  17  th 
July,  1862,  and  of  the  amnesty  proclamation  <^  29th  May, 
1865,  and  lastly,  that  by  Act  of  Congress  of  the  United 
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States,  and  by  proclamation  of  the  Preeident  thereof,  said 
slaves  had  been  emancipated  before  this  note  foil  doe,  and 
for  these  reasons  prajed  judgment  against  said  plaintiff. 
At  the  trial,  plaintiff  read  in  evidence  said  note  and  dosed. 
The  defendant  read  in  evidence  said  bond  and  certain  ad- 
missions of  plaintiff,  to-wit:  that  in  1862  defendant  brought 
said  negroes  from  Arkansas,  when  the  Federal  army  overran 
that  State,  to  Greorgia,  that  plaintiff  filed  a  bill  in  equity  in 
the  Saperior  Court  of  Bibb  County,  Georgia,  returnable  to 
May  term,  1864,  enjoining  the  sale  of  said  slaves  by  defend- 
ant, and  praying  that  by  decree  of  the  Court,  they  should  be 
sold  and  proceeds  applied  to  the  payment  of  what  was  due 
under  said  contract,  which  bill  was  pending  till  November 
term,  1865,  when  plaintiff  dismissed  it  It  was  also  admitted 
that  said  slaves  were  in  defendant's  possession  "till  they  were 
emancipated  by  the  military  authority  of  the  United  States 
in  April,  1865,'^  except  a  few  that  had  died,  whose  loss  was 
equalled  by  those  that  had  been  bom. 

Defendant  also  read  in  evidence  the  statutes  of  Arkansas, 
as  follows : 

Chapter  34,  section  1,  Code  of  Arkansas,  page  264.   "  The 
oommon-law  of  England,  as  far  as  the  same  is  applicable  and 
(^  a  general  nature,  and  all  statutes  of  the  British  Parliament 
in  aid  of  or  to  supply  the  defects  of  the  common-law,  made 
prior  to  the  fourth  year  of  James  the  First  (that  are  applica- 
ble to  our  form  of  government)  of  a  general  nature,  and  not 
local  to  that  kingdom,  and  not  ipconsistent  with  the  Consti- 
tation  and  laws  of  the  United  States,  or  the  Constitution  and 
laws  of  this  State,  shall  be  the  rule  of  decision  in  this  State, 
anless  altered  or  repealed  by  the  (rcneral  Assembly  6f  this 
State." 
Chapter  117,  sections  18  to  21,  inclusive,  of  said  Code. 
"  If  any  mortgagee,  his  executor,  administrator  or  assignee, 
shall  receive  full  satisfaction  for  the  amount  due  on  any  mort- 
gage, he  shall,  at  the  request  of  the  person  making  satisfac- 
tion, acknowledge  satisfaction  thereof  on  the  margin  of  the 
record  on  which  such  mortgage  is  recorded.'' 
'^  If  any  person  thus  receiving  satisfiM)tion,  do  not,  within 
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sixty  days  after  being  requested,  acknowledge  satisfaction  as 
aforesaid,  he  shall  forfeit  to  the  party  aggrieved,  any  sam  not 
exceeding  the  amount  of  the  mortgage  money,  to  be  recovered 
by  action  of  debt,  in  any  court;  of  competent  jurisdiction." 

^'  Such  acknowledgment  of  satisfaction  made  as  aforesaid, 
shall  have  the  effect  to  release  the  mortgagee  and  bar  all  ac- 
tions brought  thereon,  or  revest  in  the  mortgagor  or  his  legal 
representatives,  all  title  to  the  mortgaged  property." 

**  If  such  mortgaged  property  be  redeemed  by  payment  to 
the  officer  before  sale,  such  officer  shall  make  a  certificate 
thereof  and  acknowledge  the  same  before  some  officer  aathor* 
ixed  to  take  acknowledgment  of  deeds  for  lands,  and  such 
certificate  shall  be  recorded  in  the  office  -  in  which  the  mort- 
gage is  recorded,  and  shall  have  the  same  effect  as  satisfaction 
entered  on  the  margin  of  the  record." 

Defendant  closed.  Plaintiff  then  read  in  evidence  said 
bill  of  sale  and  closed. 

Defendant's  attorney  requested  the  Court  to  charge  the 
jury: 

^'  1st.  If  the  evidence  shows  the  note,  bond  and  bill  of  sale 
were  executed  at  the  same  time  and  were  about  the  same  sub- 
ject-matter, then  the  whole  formed  one  contract,  and  the^ 
must  be  construed  as  making  one  entire  contract 

"  2d.  If  the  evidence  showed  that  the  contract  was  made 
and  to  be  execute<l  in  the  State  of  Arkansas,  then  the  laws  of 
that  State  governed  as  to  its  interpretation,  and  that  in  fail- 
ure of  payment  by  defendant,  the  title  and  right  of  posses- 
sion to  the  slaves  became  United  and  perfect  at  law  in 
plaintiff,  and  being  his,  on  emancipation  the  loss  was  his  and 
not  defendant's. 

'^3d.  That  the  prosecution  of  this  action,  (if  the  proof  be 
as  stated  in  the  charge  above  asked  for,)  is  in  violation  of  the 
amnesty  proclamation  of  the  President  of  the  United  States 
of  May  29th,  1865,  and  plaintiff  is  not  entitled  to  recover. 

*^  4th.  That  if  the  proof  be  as  above  stated,  tlien  the  pros- 
eootion  of  this  action  is  iu  violation  of  the  act  of  Congress 
known  as  the  Civil-Bights-Bill,  and  the  plaintiff  ia  not  en- 
tided  to  recover. 
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'^  Sth.  That  if  the  note  in  controversy  was  given  for  slaves, 
and  the  slaves  have  been  emancipated,  then  the  oonsideration 
has  failed,  and  the  jury  will  find  for  the  defendant. 

"  6th.  On  the  facts  proved,  plaintiff  is  not  entitled  to  re- 
cover interest  on  Uiis  claim  pending  the  civil  war  between 
the  so-called  Confederate  States  and  the  United  States/' 

The  Court  refused  to  charge  any  of  said  requests  except 
the  first  He  charged  the  first  request,  and  that  '^  the  note 
sued  upon  may  have  been  given  for  slaves  and  the  slaves  sub- 
sequently emancipated,  yet  such  emancipation  was  the  loss  of 
the  defendant  and  not  of  the  plaintiff,  and  such  subsequent 
emancipation  formed  no  valid  defence  to  this  action.'^ 

The  verdict  was  for  the  principal  and  interest  due  on  the 
note,  with  costs  of  suit. 

The  errors  assigned  are  the  refusals  to  charge  as  requested, 
and  the  charge  as  given.  «^ 

B.  Hill,  for  plaintiff  in  error. 

0.  A.  LocHRANE,  for  defendant  in  error. 

Walker,  J. 

When  this  case  was  called,  counsel  for  plaintiff  in  error 
stated  that  the  points  made  in  the  case  had  already  been  de- 
cided against  him  by  this  Court,  and  he  did  not  ask  to 
re-argne  them.  He  stated,  as  a  reason  for  bringing  up  the 
case,  that  he  desired  to  get  it  in  a  shape  to  enable  him  to 
carry  it  to  the  Supreme  Court  of  the  United  States,  and 
wished  a  judgment  pro  forma  to  enable  him  to  do  so. 

1.  Our  reasons  for  affirming  this  judgment  may  be  found 
in  the  cases  of  Hand  vs.  Armstrong,  34  Ga.  R.,  232 ;  Free- 
man vs.  Bass,  ib.,  365 ;  and  Bass  vs.  Ware,  ib.,  386.  With 
the  reasons  then  given  and  the  points  decided,  we  are  fully 
satisfied,  and  reiterate  the  doctrines  then  enunciated.  Subse- 
quent reading  and  reflection  have  but  strengthened  our  con- 
victions of  the  correctness  of  the  conclusions  to  which  we 
then  came. 

Ajs  the  counsel  stated  a  satisfitctory  reason  for  bringing  ui> 
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a  case  which  he  admitted  had  already  been  decided  by  this 
Courts  we  do  not  award  damages  against  his  client,  as  ire 
otherwise  would  have  felt  it  our  duty  to  do.  This  is  % 
power  we  hope  we  maj  not  often  be  required  to  exercise;  jet 
whenever  we  may  think  a  cause  shall  have  been  brought  up 
for  delay  only^  we  shall  not  be  slow  to  visit  the  conseqnenoeB 
on  the  party  who  may  thus  abuse  the  powers  and  processes  of 
the  Court.    See  Code^  4182. 

Judgment  affirmed. 


Alfred^  alias  Oltveb  Adams,  negro,  plaintiff  in  error,  w. 
William  McKay,  defendant  in  error. 

1.  The  mother  of  an  illegitimate  is  entitled  to  its  cnstodj. 

2.  The  Ordinary  of  the  county  of  the  mother's  residence  has  no  aathority 
to  apprentice  an  illegitimate  without  the  consent  of  the  mother,  unless 
she  be  unable  to  support  her  child,  or  some  other  legal  reason  be 
shown  why  she  should  be  deprived  of  the  custody  of  it 

Habeas  corpus.     Decided  by  Judge  Vasok,  Dougherty 
Superior  Court,  Deoembar,  Adjourned  Term,  1867. 

This  case  was  decided  upon  the  petition  and  answer  alona 
The  petitioner  claimed  to  be  the  master  of  Jesse  Morris,a  col- 
ored minor,  aged  fourteen  years,  he  averred  that  said  minor  is 
the  illegitimate  child  of  the  wife  of  plaintiff  in  error,  born  long 
before  their  marriage,  that  with  the  consent  of-  the  mother  of 
said  minor,  petitioner  took  him  into  possession,  and  has  kept 
him  as  a  house-and-body-servant,  greatly  to  the  improvement 
of  the  minor,  that  he  feels  attached  to  said  minor,  and  had, 
at  the  request  and  entreaty  of  the  minor,  and  his  election, 
had  him  bound  to  the  petitioner  as  his  apprentice  by  the  Or- 
dinary of  said  county,  and  that  Oliver  Adams  had  taken  the 
minor  out  of  his  possession,  intending  to  hire  him  out  for 
gain,  and  then  kept  him  restrained  of  his  liberty,  and  prayed 
his  discharge  from  said  Oliver  and  restoration  to  petitioner. 
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)B  Adaus,  for  answer  to  the  writ,  said  that  the 
of  said  illegitimate ''  was,  and  for  fifteen  years  had 
dent  in  said  county,  that  the  minor  was  over  per- 
importune  said  McKay  to  have  him  bound  to  him, 
w  anxious  to  live  with  his  mother  (Oliver's  wife), 
linor  never  has  been  a  charge  upcm  any  one  except 
)T,  and  is  now  able  to  support  himself,  and  denies 
ishes  the  minor  to  work  for  him. 
]ge  decided  that  the  detention  was  illegal,  and  or* 
minor  restored  to  petitioner. 
intiff  in  error  asks  this  Court  to  reverse  said  de- 


GAN,  for  plaintiff  in  error. 
.  Davis,  for  defendant  in  error. 
X,  J. 

le  Code,  section  1750,  the  mother  of  an  illegiti- 
titled  to  the  possession  of  the  child.  Being  the 
lized  parent,  she  may  exercise  all  the  paternal 
is  mother,  the  wife  of  plaintiff  in  error,  has  the 
custody  of  her  child,  unless  there  exist  some 
why  she  should  be  deprivcMl  of  it  No  such 
3ged. 

ant  in  error  alleges  that  the  mother  consented 
Id  take  the  boy  as  a  servant,  and  at  the  minor's 
vas  apprenticed  to  defendant  in  error  by  the  Or- 
s  oouiity.  The  mother,  it  appears,  had  resided 
ty  over  fifteen  years.  How  did  the  Ordinary 
iction  of  the  person  of  this  boy  so  as  to  authorize 
entice  him  without  the  consent  of  the  mother? 
riarch  17th,  1866,  (pamph.  Acts,  p.  6,)  author- 
nary  to  bind  out  certain  minors  whose  parents 
the  coanty ;  also,  all  minors  whose  parents  are 
port  them.  But  neither  branch  of  the  statute 
s^  applicable  to  this  minor,  and  therefore  the 
no  authority  to  apprentice  him«    The  mother 
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resided  in  the  coanty,  and  there  was  no.  evideuoe  that  she 
was  unable  to  support  him.  Such  being  the  facts,  McKay 
acquired  no  right  to  the  custody  under  this  alleged  appren- 
ticeship, and  the  C!ourt  erred  in  ordering  the  boy  into  his 
custody. 

Other  reasons  might  exist  why  the  mother  should  be  de- 
prived of  the  custody  of  her  child,  but  none  such  are  alleged 
in  this  record. 

Judgment  reversed. 


Christopher  McRae,  plaintiff  in  error,  vs.  Wiley  Adams, 

defendant  in  error. 

KoTS.— Wabksb,  C.  J.,  did  not  preside  in  this  cue. 

1.  This  Court  hafl  no  original  jurisdiction. 

2.  It  is  organized  to  correct  the  errors  in  law  and  equitjr  from  the  CoiirtS} 
it  has  no  power  to  correct  the  errors  committed  by  juries.  Thneforej 
in  a  case  where  a  verdict  was  rendered  aud  no  motion  for  a  new  trial 
made,  but  the  case  is  brought  to  this  Court  on  the  grounds  alone  thtt 
the  verdict  was  against  the  law,  the  evidence  and  the  charge  of  the 
Court,  a  new  trial  will  not  be  granted  by  this  Court. 

8.  The  law  presumes  that  every  officer  will  perform  all  his  official  datiefl. 

4.  If  a  party  be  dissatisfied  with  a  verdict  in  the  Court  below,  he  shonid 
move  for  a  new  trial,  dhd  the  ruling  of  tbe  Court  upon  that  motion  is  sub- 
ject to  review  by  this  Court. 

6.  This  Court  will  confine  itself  to  the  duty  of  correcting  the  errors  of 
the  Courts  below,  and  will  not  usurp  the  powers  ^hich,  according  to 
law,  belong  to  those  Courts. 

Ejectment.  Tried  before  Judge  Fleming.  Montgomery 
Superior  Court.     March  Term,  1867. 

This  was  an  action  of  ejectment  by  Wiley  Adams  vs. 
Christopher  McRae,  for  a  field  in  said  county  covered  by  each 
of  the  grants  herein  mentioned.  •  Plaintiff  claimed  undtf  a 
grant  to  Abner  Davis,  for  five  hundred-  acres  of  Headrighrt 
lands,  dated  January  27th,  1820,  and  a  r^ukr  chain  of  title 
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s  to  himself.  l)efeDdaDt  claimed  under  a  grant  to 
fiiyant  for  three  hundred  acres  Headright  land^ 
— f  1821,  and  a  chain  of  title  from  Bryant  to  par- 
whom  he  claimed  to  hold.  There  is  no  other  des- 
the  field  in  the  record. 

^umentaiy  and  other  oral  evidence  was  submitted 
,  they  were  charged  by  the  Court,  and  rendered 
r  the  plaintiff  for  the  premises  in  dispute. 
m  was  made  for  a  new  trial. 
assignments  of  error  are  that  the  jury  found  con- 
lence,  contrary  to  law^  and  contrary  to  the  charge 
t. 

>ER  W.  Babusy,  (r^resented  by  Juliajh  Habt- 
)]aintiff  in  error. 

6.  Gauldlnq  and  Jonathan  Riyerb^  for  de- 
ror. 

J. 

having  been  rendered  in  the  Court  below,  the 
ror  brings  the  case  here  upon  the  grounds  alone 
ct  is  contrary  to  evidence,  to  the  law  and  to  the 
Court. 

iirt  has  no  original  jurisdiction,  but  is  a  Court 
orrection  of  errors  in  law  and  equity  from  the 
Tity  Courts.  Cons.  Ar.  IV.  Sec.  1. 
Court  then  correct  an  error  of  the  jury  ?  The 
ys  it  is  a  Court  alone  for  the  correction  of  the 
ourts ;  that  is,  the  errors  of  the  Judges  presi- 
Courts.  Questions  of  law  and  equity  are 
Judges,  and  it  is  their  action  which  the  Con- 
ed should  be  the  subjects  of  review  by  this 
rs  no  power  to  review  the  action  of  the  jury. 
Tinkle,  34  Ga.  R.,  339;  Ellington  vs.  Cole- 
,  425.. 

.  party  in  the  Court  below  be  dissatisfied  with 
ic  Jury,  let  him  move  for  a  new  trial  in  that 
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Court,  and  if  he  be  entitled  to  it,  tKe  faiw  presumes  it  will  be 
granted ;  for  it  is  a  presamption  of  law  that  every  officer  will 
perform  all  his  official  duties.  1  Kelly  K.,  5.  Mercy  Ann 
Wright  vs.  the  Ga.  B.  R.  &  Bk.  Co.;  dedded  at  June  Term, 
1866.  Upon  a  motion  for  a  new  trial,  the  Judge  will  see  to 
it  that  a  correct  brief  of  the  testimony  be  made  out,  and  his 
charge  in  full,  as  given  upon  the  point  complained  of,  incor- 
porated ;  the  opposite  party  will  be  notified,  so  that  a  hearing 
of  the  motion  upon  its  merits  will  be  had,  and  the  reviewing 
Court  will  thus  be  fully  informed  as  to  the  true  stcUm  of  the 
case  in  the  Court  below,  and  can  mete  out  to  each  suitor  the 
full  measure  of  his  legal  rights.  Of  course,  if  the  Judge  b 
the  Court  below  commit  error  in  deciding  a  motion  for  a  new 
trial,  such  error  is  one  contemplated  by  the  Constitution,  and 
may  be  corrected  by  this  Court. 

The  administration  of  justice  will  be  more  satisfactory  to 

«  all,  if  the  several  tribunals  keep  strictly  within  the  limits 
prescribed  by  law.  This  Court  having  no  original  jurisdic- 
tion, will  confine  itself  to  the  correction  of  enors  in  law  and 
equity  from  the  Courts  below;  and  will  carefully  avoid 
usurping  the  powers  which  properly  belong  to  those  Courts. 
We  do  not  mean  to  say  that  we  will  not  exercise  the  discre- 

*  tion  oonfided  to  us  by  law,  but  we  will  confine  ourselves  to 
questions  properly  before  us  for  review. 

Judgment  affirmed. 
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iCKSO^,  plaintiff  in  error  V8.  M.  E.  Spabks^  defend- 
ant in  error. 

le  trial  of  a  poasesaory  warrant,  the  title  to  the  property  cannot 
Jgated ;  the  Court  most  confine  itself  to  the  question  of  pos- 

L  ezchaDged  mules  with  B,  and  B  sold  the  mules  received 
to  C,  who  was  an  innocent  purchaser,  A  cannot  by  a  poshes* 
rant,  recover  the  possession  of  the  mule  from  C,  by 'showing 
id  swapped  to  A  a  stolen  mule  for  the  one  in  controversy. 

ory  Warrant.  Certiorari.  Decided  by  Judge  Yabok. 
jperior  Court.    April  Term^  1867. 

ts  of  this  case  were  agreed  to  by  attorneys  for  plain- 
fendant. 

rrant  was  in  favor  of  E.  W.  Jackson  vs.  M.  E. 
r  a  mule  worth  one  hundred^and  fifly  dollars^  and 
It  and  tried  before  James  A.  Ansley,  Judge  of  the 
urt  of  Sumter  County.  A  negro  named  Marion, 
^ht  days  before  the  warrant  issued,  stole  and  car- 
from  one  Hinton,  another  mule  and  traded  it  to 
presenting  it  as  his  own,  for  the  mule  in  controversy, 
rtly  after  claimed  his  mule  and  Jackson  gave  it  up. 
ritfaout  any  knowledge  of  the  larceny  and  fraud, 
cson's  mple  from  Marion,  and  claims  the  right  to 


IV 


«%^SL.inr  decided  that  the  mule  should  be  restored  to 

t  waa,  by  Certiorari,  submitted  to  Judge  Vason, 
d  the  decision  of  Judge  Ansley,  and  ordered  the 
ed  to  Sparks  upon  his  giving  bond  for  $300.00 
:he  Statute, 
lion  of  Judge  Vason  is  assigned  as  error. 

»uail  &  GrOOBE,  for  plaintiff  in  error. 
CaV^  for  defendant  in  error. 
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Walker,  C.  J. 

1.  Upon  the  trial  of  a  possessory  warrant,  the  Judge  or 
Justice  shall  hear  evidence  as  to  the  question  of  possession  in 
a  summary  way,  without  investigating  the  title  to  the  prop- 
erty. Code,  Sec.  3935.  The  object  of  the  Statute  was  to 
quiet  the  possession  of  personal  property,  and  not  to  try  the  title 
thereto.  Under  our  laws  a  different  tribunal  has  jurisdiction 
of  questions  relating  to  title. 

2.  The  plaintiff  voluntarily  parted  with  the  posseesioD  of 
the  mule  in  controversy,  and  intended  thereby  to  vest  the 
title  in  the  party  from  whom  defendant  purchased.  Oan  this 
innocent  £urchaserj  by  possessory  warrant-,  be  deprived  of  the 
possession  of  the  mule,  because  the  title  of  the  mule  which 
plaintiff  had  received  in  exchange  for  the  one  in  controveny, 
proved  to  be  invalid  ?  We  think  not.  The  language  of  the 
Statute  is  that  the  property  ^*  has  been  taken,  enticed,  or  car- 
ried away,  either  by  fraud,  violence,  seduction,  or  other  means, 

.from  the  possession  of*  the  party  complaining."    This  cannot 
apply  to  a  case  where  the  "party  complaining,"  voluntarily 
parted  with  the  possession  of  his  property  in  •exchange  for  ^ 
other  property.    This  was  an  exchange  of  mules,  and  the  | 
plaintiff  has  his  remedy  against  the  negro  on  his  implied  war-  , 
ranty  of  title  of  the  mule  swapped  to  him.    If  the  negro  be  , 
solvent,  as  he  may  be  for  aught  that  appears,  plaintiff  can  i 
recover  damages  for  the  breach  of  warranty ;  if  he  be  not, , 
plaintiff  must  suffer  the  consequences  of  trading  with  an  in- 
solvent stranger. 

Does  not  the  Statute  contemplate  a  wrongful  taking  of  the 
property  from  the  possession  of  "  the  party  complaining  ?' 
and  does  not  the  fraud  therein  mentiqned  mean  that  the  pos- 
session "  has  been  taken  "  by  fraud,  and  not  that  fraud  may 
have  been  practiced  to  procure  the  assent  of  the  owner? 
When  it  is  remembered  that  the  object  of  the  Statute  was  to 
quiet  the  possession  of  property,  without  investigating  the 
title,  such  would  seem  to  be  the  legitimate  construction  of  its 
meaning.  Under  the  &cts  of  this  case  we  are  very  clear  that 
the  plaintiff  should  not  recover  the  possession  of  the  mule  bj 
this  process. 

Judgment  affirmed. 
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3lack,  negro,  plaintiff  in  error,  vs.  The  State  of 
Geobgia,  defendant  in  error. 

i  maxim  of  the  common-law,  that  a  mdli  shall  not  be  twice  pnt 
iy  for  the  same  offence. 

oC  autrefois  acquit  is  good  onlj  whsn  the  acquittal  was  on  a 
indictment. 

to  determine  whether  an  indictment  is  sufficient  to  sustain  a 
I  is,  woald  the  judgment  be  arrested  if  the  defendant  were 
Ity.  If  it  would,  a  verdict  of  not  guilty  under  it,  would  be 
ion ;  otherwise  it  would  be. 

verdict  of  not  guilty  has  been  rendered  in  favor  of  a  party, 
]Qt  a  decision  of  the  Court  that  the  indictment  under  which 
ed,  is  too  defective  to  admit  testimony  to  be  given  in  to  con- 
rty  'y  yet  if  that  decision  was  wrong,  and  in  fact,  a  conviction 
!  been  maintained  under  the  indictment,  such  verdict  and 
when  pleaded,  will  protect  the  party  against  a  subsequent 
for  the  same  offence.     Waijcer,  J.  dissenting. 

to  commit  Larceny,  AuJtre  fois  acquit*  Decided 
V^ASOK.    Sumter  Superior  Ck>urt.    April  Term, 


ack  was  charged  with  a  misdemeanor,  as  follows : 
e  said  freedman,  Wiley  Black,  on  the  ninth  day 
the  year  eighteen  hundred  and  sixty-seven,  in  the 
said,  did  thenand  there  unlawfully  and  with  force 
r  that  the  said  Wiley  Black,  freedman,  did,  in 
nty,  on  the  day  aforesaid,  make  an  attempt  to 
offence  of  simple  larceny,  but  did  fail  in  the  per- 
such  offence,  for  that  the  said  Wiley  did  attempt 
,nd  fraudulently,  to  take  and  carry  away  one 
Jars,  the  property  of  Michael  H.  Stephens,  the 
F;and  dollars  being  the  lawful  currency  of  the 
,  with  the  intent  to  steal  the  same,  contrary  to 
>aid  State,  the  good  ordqr,  peace  and  dignity 

announced  ready  for  trial,  the  jury  was  empan- 
■n,  and  the  Solicitor  General  read  to  the  jury  the 
Jictment,  and  was  about  to  introduce  the  evi- 
State. 
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Defendant's  attorney  objected  to  the  introduction  of  the  evi- 
dence '^on  the  ground  that  the  charge  as  laid  in  the  bill  of 
indictment,  was  too  defective  to  admit  of  proof  soflScient  to 
oonvict."  • 

This  objection  was  sustained  hy  the  Court,  and  the  joij 
then  and  there  returned,  on  said  bill  of  indictment,  a  verdict 
of  not  guilty, 

37  order  of  the  Court  said  Black  was  held  in  custody,  & 
new  bill  of  indictment  was  found  against  him  for  the  same 
offence,  and  upon  this  new  bill  he  was  put  on  trial. 

Defendant  plead  autre  fois  acquit  and  relied  upon  the  first 
bill  of  indictment  and  the  verdict  thereon  to  sustain  the  pla. 
The  Solicitor  General  demurred  to  the  plea.  The  demurrer 
was  sustained  by  the  Court. 

The  defendant  was  convicted  on  this  second  bill  of  indict^ 
ment  and  fined  fifty  dollars  and  costs. 

The  error  assigned  for  review  is,  sustaining  the  said  de- 
murrer, and  ordering  4he  defendant  te  be  tried  on  this  second 
bill  of  indictment. 

Samuel  C.  Elam,  Cobb  &  Jackson,  for  plaintiff  in  error. 

N.  A.  Smith,  Solicitor  General,  for  the  State. 

Walker,  J. 

Wiley  Black  was  indicted  for  an  attempt  to  commit  lar- 
ceny ;  and  pleaded  not  guilty.  A  jury  was  empanelled,  and 
the  first  witness  fer  the  State  placed  on  the  stand.  Before 
any  testimony  was  given  in,  defendant  objected  to  the  intro- 
duction of  any  evidence,  "  on  the  ground  that  the  charge,  as 
laid  in  the  bill  of  indictment,  was  too  defective  to  admit  of 
proof  sufficient  to  convict. '^  The  Court  sustained  tiie  objec- 
tion, and  permitted  the  jury  to  render  a  verdict  of  not  guilty. 
By  order  of  the  Court,  Black  was  held  in  custody,  a  new  bill 
for  the  same  offence  was  found,  and  the  next  day  defendant 
was  again  arraigned  and  pleaded  autrefois  acquiL  This  plea 
was  overruled  by  the  Court,  and  upon  the  issue  (^  not  guilty, 
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it  was  convicted,  and  brings  the  case  up,  alleging  error 
rerruling  of  his  plea.  •     • 

e  provision  incorporated  in  our  constitution,  that  no 
lall  be  subject,  for  the  same  offence,  to  be  twice  put 
dy  of  life  or  limb,  is  much  older  than  the  oonstitu- 
was  deeply  imbedded  in  the  oommon-law.  In  Weth- 
)arbj,  4,  Eep.,  40a,  decided  in  the  28th  year  of  Eli2- 
)  held  that  "  a  man's  life  shall  not  be  twice  put  in 
for  cue  and  the  same  offence."  In  Vaux'scase,  lb., 
^d  Elizabeth,  it  is  said:  ''The  maxim  of  the  corn- 
is,  that  the  life  of  a  man  shall  not  be  twice  put  in 
br  one  and  the  same  offence,"  and  that  is  the  reason 
why  autre  faia  acquitted,  or  convicted,  of  the  same 
a  good  plea. 

a  leading  case,  and  in  addition  to  what  is  already 
eides  that  ''the  plea  of  avire  fois  acquit  is  a  good 
yhen  the  acquittal  is  upon  an  indictment  sufficient 

•ale  to  determine  whether  an  indictment  is  sufficient 
k'ould  the  judgment  be  arrested  if  the  defendant 
guilty  under  the  indictment ;  if  it  would,  a  verdict 
y  would  be  no  protection,  because  the  indictment 
tsuf&cient  in  law ;  otherwise  it  would  be  a  proteo- 
IS  expressed  by  Wharton,  Am.  Cr.  Law,  193 :  "If 
could  have  been  legally  convicted  upon  any  evi- 
iir/IU  have  been  legally  adduced,  his  acquittal  on 
cut  may  be  successfully  pleaded  to  a  second  in- 
iid  it  is  immaterial  whether  the  prefer  evidence 
'd  at  the  trial  of  the  first  indictment  or  not." 
m,  2  Car.  &  P.  634 :  (12  E.  C.  L.  K,  776)  Peo- 
jtt  &  Ward,  1  J.  R.,  66-77  ;  3  Greenl.  Ev.  Sec. 
r.  L.,  464. 

dc.  Sec.  4516,  an  indictment  shall  be  sufficiently 
li  states  the  offence  in  the  language  of  the  Code, 
tiiat  the  nature  of  the  offence  charged  may  be 
tood  by.  the  jury.  By  Sec.  4517,  no  motion  in 
^nient  shall  be  sustained  for  any  matter  not 
real  merits  of  the  offence  charged  in  the  indict- 
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ment.  Tried  by  these  rules^  we  think  the  first  indictment 
preferred  in  this  case^  sufficiently  technical ;  provided  the  case 
is  in  a  condition  that  we  have  the  right  to  express  an  opiQion 
apon  its  sufficiency. 

In  the  propositions  here  laid  down  we  all  concur ;  the  dif- 
ference between  us  arises  as  to  the  application  of  these  princi- 
ples to  the  facts  of  the  case. 

4.  By  whom  shall  the  sufficiency  of  the  indictment  be  de- 
termined ?  My  associates  say^  that  when  a  verdict  of  not 
guilty  has  been  rendered  in  favor  of  a  party,  though  under  a 
decision  of  the  Court  that  the  indictment  upon  which  it  is 
rendered,  was  insufficient  to  sustain  a  conviction,  yet  if  that 
decision  was  wrong,  and  in  fact  a  conviction  could  have  heea 
maintained,  under  th^  indictment,  such  verdict  and  judgment, 
when  pleaded,  will  protect  the  party  against  a  subsequent 
conviction  for  the  same  offi3nce ;  that  in  law,  the  party  really 
was  in  jeopardy,  though  it  was  erroneously  held  that  he  was 
not ;  that  the  question  upon  the  validity  of  the  indict^nent 
must  be  determined  by  the  Court  when  the  record  of  acquit- 
tal is  introduced;  and  the  judgment,  showing  upon  what 
ground  the  verdict  was  rendered,  cannot  be  given  in  to  affect 
it ;  that  though  the  verdict  be  rendered  without  any  evidence, 
upon  the  motion  of  the  defendant,  upon  the  ground  that  the 
indictment  is  insufficient,  yet  vhen  he  pleads  it  as  an  acquittal 
of  the  offi^nce,  he  may  insisi  that  he  induced  the  Court  to 
commit  an  error,  and  that  the  indictment  was  good,  and  he 
entitled  to  be  discharged  from  further  prosecution.  These  I 
understand  to  be  the  views  of  the  majority,  and  accordingly 
they  reversed  the  judgment  of  the  Court  below. 

From  this  judgment  I  dissent,  for  the  reason  that  I  think 
the  defendant  was  not  "lawfully  acquitted."  In  Vaux'scase 
it  is  said  that  the  defendant  must  be  lawfully  acquitted.  I 
have  examined  many  cases  on  this  subject,  and  I  find  that  in 
very  many  of  them,  the  parties  had  been  tried  upon  the 
merits — indeed,  this  appears  to  have  generally  been  the  case. 
Some  were  decided  upon  special  verdicts,  but  this  I  apprehend 
differs  little  from  general  verdicts.  In  some  of  the  cases  the 
juries,  failing  to  agree,  had  been  discharged  without  the  con- 
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sent  of  the  defendants.  In  most  of  the  cases,  the  subsequent 
trials  were  predicated  upon  the  omission  of  some  material  alle- 
gation in  the  first  bill  of  indictment.  Vaux's  case,  Barrett  & 
Ward's  case,  Sheen's  case,  swpra ;  The  King  vs»  Emden,  9 
East  R.,  437;  The  King  vs.  Clark,  1  B.  and  B.,  473;  (5, 
E.  C.  L.  R.,  748)  Rex  vs.  Birchenough,  7  Car.  &  P.,  674 ; 
(32,  E.  C.  L.  R.,  766).  I  think  I  have  not  found  a  single 
case  where  a  party  has  been  allowed  to  take  a  verdict 
because  the  indictment  was  defective;  that  it  has  been  held  a 
protection  against  a  subsequent  prosecution.  On  the  contrary, 
I  think  both  reason  and  authority  are  the  other  way. 

The  old  rule  permitted  the  prosecuting  officer  to  NoL  Pros. 
at  pleasure.  This  often  worked  gi'eat  hardships  upon  defend- 
ants, and  our  penal  code  remedied  this  evil  by  taking  away 
from  the  State  the  power  to  Not.  Pros,  a  bill  after  the  case 
had  been  submitted  to  the  jury ;  and  to  guard  against  acquit- 
tals on  mere  technicalities,  required  all  exceptions  which  go 
merely  to  the  form  of  the  indictment  to  be  made  before  trial; 
and  all  demurrers  and  special  pleas  to  be  made  in  writing,  so 
Uiat  the  prosecuting  officer  should  be  notified  before  submit- 
ting the  case  to  the  jury.  Such  are  the  remedies  provided  by 
the  Code.  Aft»r  the  case  has  been  submitted  to  the  jury  no 
exception  can  be  taken  to  the  indictment^  except  such  as  would 
be  good  in  arrest  of  judgment.  '^Motion  for  a  verdict  for  a 
defect  in  the  indictment,  is  in  effect  a  demurrer.''  Jordan  vs. 
The  State,  22,  6a.  R.,  566.  Here  the  defendant  moved  to 
take  a  verdict  because  of  the  insufficiency  of  the  indictment. 
The  Court,  before  whom  the  case  was  proceeding,  sustained 
the  motion  and  adjudged  that  the  indictment  was  insufficient. 
That  was  a  Court  of  competent  jurisdiction,  and  its  judgment 
stands  in  full  force.  By  what  means  does  this  Court,  in  a 
collateral  way,  obtain  authority  to  review  that  decision,  and 
in  eflect  reverse  it?  I  know  of  no  such  authority.  In  2 
Leading  Cr.  Cas.,  554,  it  is  said,  ''if  the  former  trial  resulted 
in  a  verdict  of  guilty,  but  upon  an  indictment  so  defective 
that  no  valid  judgment  could  be  pronounced  upon  it,  and 
none  has  been  pronounced,  it  is  no  bar  to  a  subsequent  prose- 
cution. Citing  authorities.   And  this  is  said  to  be  so  although 
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judgment  was  arrested  on  the  ficst  indictment  for  an  ii 
cient  cause;  for  U  having  been,  done  on  the  defendants om 
motion f  he  cannot  be  allowed  to  impeach  it/^    3  Scammon,  363. 
In  The  People  vs.Casborns,  13  J.  R.,  360,  the  Supreme 
Court  of  New  York,  says :  "The  defendant  on  his  arraigo- 
ment  pleaded  that  he  had  before  been  tried  and  convicted  for 
the  same  felony ;  that  upon  his  motion,  the  judgment  IukI 
been  arrested^  and  that  he  had  been  discharged  from  tbt 
judgment.    It  is  admitted  that  the  former  and  present  indict- 
ment are  in  every  respect  similar.    To  this  plea  the  District 
Attorney  demurred ;  the  plea  was  overruled,  and  the  defend* 
ant  was  thereupon  tried  and  convicted,  and  sentenced  to  im- 
prisonment in  the  State  prison.    It  was  decided  in  the  People 
vs.  Barrett  and  Ward,  1  J.  B.,  66,  that  a  person  afler  acquit- 
tal,  might  be  indicted  and  tried  the  second  time,  if  the  first 
indictment  was  erroneous,  so  that  no  good  judgment  could  be 
given  upon  it;  and  when  a  Court  of  competent  jurisdiction 
arrest  a  judgment,  at  the  instance  of  the  defendant,  it  rnxdhi 
intended,  legaUy,  that  the  indictment  was  vioioua,  for  the  judg- 
ment cannot  be  reviewed  on  a  writ  of  error;  as  an  arrest  of 
judgment  is  a  mere  refusal,  on  the  part  of  the  Court,  to  g;ive 
judgment,  every  Court  is  bound  to  pay  that  respect  to  a  Coart 
of  co-ordinate  jurisdiction  as  to  presume  its  judgment  to  be 
according  to  law,  when  it  is  presented  for  consideration  col- 
laterally.   It  is  stated  here  that  the  two  indictments  are  in 
every  respect  similar;  but  this  is  not  so  pleaded,  and  if  it 
had  been,  the  consequence  would  be  the  same ;  as  already 
observed,  in  this  collateral  way,  we  must  presume,  from  the 
judgment  being  arrested,  that  the  indictment  was  erroneoasy 
and  if  erroneous,  then  a  conviction  would  not  bar  another 
good  indictment.    It  is  in  vain  to  say  either  that  the  former 
indictment  toae^ood,  or  that  this  being  like  it,  must  beholden 
to  be  bad  also,  because  the  other  was  adjudged  to  be  bad. 
We  must  take  it  as  a  setUed  point  that  the  other  indictment 
was  bad,  hotoever  the  fact  may  be  ;  and  we  are  not  to  be  told 
that  this  is  a  bad  indictment,  merely  on  the  authority  of  the 
sessions.    We  must  see  if  it  be  bad  and  this  is  jkot  even  pre- 
tended." 
I  have  made  this  long  quotation  from  the  opinion  delivered 
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by  Justice  Spencery  because  the  reasoning  of  that  able  Judge 
sustains  my  position.  Although  it  was  not  pretended  that  the 
first  indictment  was  bad^  yet  as  a  Court  of  competent  juris- 
diction had  so  decided^  it  was  a  ^'settled  point ^'  that  the  in- 
dictment was  bad  "however  the  fact  may  be.''  And  so  I  in- 
sist in  this  case.  In  that  ease^  stress  was  laid  upon  the  fact 
that  the  judgment  was  obtained  on  the  motion  of  the  defend- 
ant. It  was  not  for  him  to  say  that  it  was  erroneous.  He 
was  concluded  by  the  judgment  in  his  favor,  rendered  at  his 
instance,  and  from  which  there  was  no  appeal. 

The  judgment,  as  to  the  insufficiency  of  the  indictment 
against  Black,  was  a  judgment  against  the  State,  and  which 
could  not  therefore  be  carried  up  for  revrew.  It  was  a  final 
judgment  upon  the  question  made ;  and  that  question  was 
whether  the  indictment  was  sufficient  or  not.  It  was  a  judg- 
ment of  a  Court  of  competent  jurisdiction  and  stands  in  full 
force. 

I  am  not  willing,  nor  do  I  think  this  Court  has  the  author- 
ity, in  this  collateral  way,  to  obtain  jurisdiction,  and  review 
the  decision  of  the  Court  below. .  I  now  lay  out  of  view  en- 
tirely the  question  whether  the  first  indictment  was  sufficient 
or  not;  it  is  enough,  in  my  judgment,  that  a  Court  of  compe- 
tent jurisdiction  so  decided,  and  that  judgment  remains  in 
full  force*  I  never  have  been  able  tb  see  how  a  party  could 
obtain  a  valid  acqutital  upon  a  decision  of  the  Court  that  the 
indictment  is  too  defective  to  sustain  a  conviction.  How  a 
party  who  asserts  that  an  indictment  is  too  defective  to  sus- 
tain a  conviction,  and  induces  the  Court  so  to  decide,  can  be 
heard  to  insist  that  the  indictment  was  good  after  all,  and  that 
a  verdict  rendered  thereon,  and  in  consequence  of  such  decis- 
ion, was  conclusive  of  his  innocence,  I  cannot  understand. 
The  indictment  was  adjudged  to  be  too  defective  to  admit 
proof  under  it  of  guilt ;  but  when  guilt  is  about  to  be  proved, 
under  an  indictment  admitted  to  be  good>  the  defective  indict- 
ment, with  the  verdict  of  acquittal,  is  sufficient  to  exclude  the* 
proof  of  guilt  and  so  shield  the  guilty  from  punishment.  I 
think  the  law  works  no  such  inconsistencies ;  and  I  therefore 
dissent  from  the  judgment  rendered  in  this  case» 

Judgment  reversed. 
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•  

Williams  vs.  Waters. 

James  Williams,  plaintiff  in  error^  vs.  James  L.  Waters, 

defendant  in  error. 

L  When  one  party' seeks  to  recover  damages  for  a.  violation  of  a  contract, 
the  other  party  may  show  that  plaintiff  has  not  complied  with  his  obli- 
gations under  the  contract,  and,  in  good  conscience,  is  liable  to  defen- 
dant. 

2.  There  being  degrees  in  secondary  evidence,  an  examined  copy  should 
be  received  in  preference  to  oral  testimony,  and  the  best  evidence 
should  always  be  produced. 

3.  The  well  established  rule  of  law  is,  that  parol  evidence  is  inadmissible 
to  add  to,  take  from  or  vary  a  written  contract. 

4.  The  construction  of  an  unimpeached  written  contract  is  a  question  for 
the  Court,  whose  duty  is  to  ascertain  the  intention  of  the  parties,  if 
possible,  and  enforce  the  contract  according  to  its  terms  and  stipula- 
tions. 

Certiorari  from  the  County-Court.  Decided  by  Judge 
Vason.  Doiigherty  Superior  Court.  May  (adjourned) 
Term,  1867. 

James  L.  Waters  and  certain  freedmen  fanned  during 
eighteen  hundred  and  sixty-six,  in  Dougherty  County.  Plain- 
tiff in  error  and  his  wife  were  two  of  those  freedmen.  Dif- 
fering about  their  contract,  Williams,  in  behalf  of  himself 
and  wife,  sued  Waters  in  the  County-Court,  to  compel  com- 
pliance with  the  contract.  General  issue,  set-off  and  payment 
wetc  considered  as  plead. 

A  trial  was  had  before  a  jury. 

Plaintiff,  introduced  in  his  own  behalf,  testified :  that  he 
and  other  freedmen  made  a  contract  with  Waters  at  the  plan- 
tation, that  they  came  to  town  and  signed  a  written  contract, 
in  Judge  D.  A.  Vasoh^s  office  and  in  his  presence,  that  they 
took  the  contract  to  the  agent  of  the  Freedmen's  Bureau  and 
he  approved  it,  that  the  contract  was  left  with  said  agent, 
that  the  agent  gave  Waters  a  copy  of  the  contract,  that  wit- 
ness had  made  several  applications  for  the  original  oontract, 
but  had  been  unable  to  obtain  it,  being  informed  that  it  was 
sent  to  the  headquarters  of  the  BuresAi. 

W.  E.  Smith,  one  of  plaintiff's  attorneys^  testified :  that 
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written  several  times  to  the  headquarters  of  the  Bu- 
;  Savanoahy  but  had  received  no  reply.  Upon  this 
ion,  plaintiff's  attorneys  proposed  to  prove  the  con- 
■  the  contract  Objection  was  made  on  the  ground 
t  exeoution  of  the  contract  must  first  be  proved  by  the 
ung  witnesses, 
objection  was  overruled. 

tiff  then  introduced  as  a  witness.  Judge  D.  A.  Vason, 
tified :  that  he  drew  a  contract  between  Waters  and 
),  and  explained  the  contract  to  the  freedmen  in  rela* 
be  rent  of  the  land,  hire  of  mules,  etc.  Witness  was 
in  that  all  the  freedmen  were  present.  Witness  told 
men  he  thought  it  a  good  contract  for  them. 
ss's  recollection  of  the  contract  was,  that  it  was  in  the 
a  partnership,  that  Waters  furnished  the  land  at  a 
2,000  which  was  to  be  returned  at  the  end  of  the 
corn  and  fodder,  eight  mules  at  a  hire  of  $25  each, 
n  at  a  hire  of  $25,  and  plantation  tools  at  a  hire  of 
aters  was  to  furnish  the  rations  for  the  freedmen 
were  to  pay  for  them,  the  freedmen  were  to  labor  on 
tion  and  obey  the  orders  of  Waters,  and  at  the  end 
ir,  after  paying  expenses,  the  balance  of  the  crop 
equally  divided.  Waters  taking  one  half  and  the 
;he  other  half. 

also  stated  that  he  knew  the  plantation,  that  about 
red  acres  of  it  was  open,  and  that  it  would  have 
five  dollars  per  acre  in  eighteen  hundred  and  sixty- 
ilso  stated  that  the  paper  submitted  to  him  by  de- 
ttorneySy  was  in  substance,  a  copy  of  said  contract, 
was  again  introduced  in  his  own  behalf.    He  tee- 
he  signed  the  contract  in  the  presence  of  Judge 
in  his  office,  but  that  the  contract  was  agreed 
I  that  time,  that  when  he  came  to  town  the  contract 
up^  he  and  the  other  freedmen  signed  it  and  it  was 
3r  to  him  ;  that  by  the  contract  which  he  and  the 
len  made,  they  were  not  to  pay  anything  for  rent 
hire  of  mules^  wagons  or  plantation  tools,  that 
them  so  and  said  he  was  to  furnish  these  without 
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rent  or  hire ;  that  these  terms  were  agreed  upon  at  the  plan- 
tation before  signing  the  contract  in  town. 

This  evidence^  as  to  the  terms  of  the  contract,  was  olgected 
to  and  the  objection  overruled. 

Plaintiff  further  testified :  that  after  paying  back  to  Waten 
all  the  corn  and  fodder  used,  that  there  remained  fbr  division 
fifteen  hundred  bushels  of  com,  five  double  stacks  of  fod<ier, 
eight  and  a  half  barrels  of  syrup,  sixty  bushels  of  potato- 
slips,  a  stack  of  oats,  and  thirteen  bales  of  cotton  weighing  each 
five  hundred  pounds ;  that  there  were  fifteen  hands,  and  wit- 
ness was  entitled  to  two  shares  (for  himself  and  wife) ;  that 
he  never  authorized  Waters  to  pay  the  bills  of  Drs.  Jen- 
nings, Connally  and  Cromwell,  but  witness  owed  said  ph7^ 
icians  an  account ;  that  Waters  was  to  pay  six  dollars  to  the 
freedm'en  for  harvesting  the  wheat,  that  he  had  paid  wit&ess 
twenty  dollars  for  produce  sold. 

Jack,  Lakcasteb,  Elbert,  Sam  and  Abbam,  other 
freedmen  who  had  signed  said  contract  with  plaintiff,  were 
then  examined  by  him. 

They  testified :  that  they  signed  the  contract  in  the  preeeooe 
of  Judge  Yason,  at  his  office;  that  all  of  them  went  with 
Waters,  with*  the  contract,  to  the  Freedmen's  Bureau,  that  the 
agent  approved  the  contract  and  said  it  was  a  good  one,  the 
agent  handed  Waters  a  paper,  saying  it  was  a  copy  of  the 
contract;  they  were  not  to  pay  rent  for  the  land,  hire  of 
mules,  wagon  or  plantation  tools,  but  Waters  was  to  furnish 
them,  and  aft«r  paying  back  com  and  fodder  and  provisions 
furnished  by  Waters,  and  the  blacksmith's  bill,  the  balance 
was  to  be  equally  divided  between  Watersiand  the  freedmen, 
Waters  taking  one  half  and  the  freedmen  the  other  half; 
that  Waters  took  one  of  the  field  hands  to  cook  for  his 
family. 

They  all  corroborated  plaintiff's  statements  ad  to  the  quan- 
tity of  produce  made ;  two  of  them  testified  that  the  contract 
was  not  read  to  them  by  Judge  Yason,  the  others  that  it  was, 
and  two  stated  that  the  contract  was  read  to  them  by  the  Bu- 
reau agent,  and  the  others  that  it  was  not. 

Defendant  proposed  to  prove  by  these  witnesses,  that  the 
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lave  been  larg^,  had  the  freedmen  worked  faith* 
Court  refused  to  allow  this.  Plaintiff  closed, 
testified  in  his  own  behalf:  that  the  copy  con* 
ed  was  a  true  copy  of  the  original^  that  the 
ipproved  by  F.  A.  Billingsleay  Bureau-agent,  who 
t  a  good  contract  for  the  freedmen,  that  Judge 
k1  the  contract  for  him  because  the  freedmen 
0  do  so,  and  that  the  contract  was,  the  freedmen 
)ue-half  of  the  rent  of  the  land,  hire  of  mules, 
plantation  tools  mentioned  in  the  contract ;  and 
3al  contract,  the  freedmen  were  to  furnish  a  cook, 
)hare  equally  with  them  in  the  division  of  the 
e  freedmen's  share  of  the  corn  was  about  six 
lels ;  that  they  had  sold  two  loads,  about  sixty 
iishels,  and  that  he  had  paid  plaintiff  several 

le  aggregate  $ . 

\  attorneys  then  read  in  evidence  the  copy  con- 
vs : 

hugheriy  County. 

Taters  has  this  day  made  the  following  contract 
rsigned  freedmen.  The  said  Waters  furnishes 
f  four  hundred  acres  in  cultivation,  which  is 
^00 ;  fifteen  hundred  bushels  of  corn,  valued  at 
J  making  $1,500 ;  10,000  pounds  of  fodder  at 
00 ;  eight  mules,  the  hire  of  which  is  valued  at 
e  replaced  if  one  dies  or  is  lost ;  one  two-horse 
^  of  which  is  valued  at  $26,  to  be  returned  in 
le  plantation  tools,  ploughs  and  gear,  the  use  of 
d  at  $100.  They  are  to  do  all  work  assigned 
k1  by  the  said  Water?  or  his  agent,  and  for  un- 
ay  be  discharged, — ^to  begin  this  day,  and  end 
ecember,  1866. 

aters  famishes  also  rations  for  the  freedmen,  idl 
e  returned  to  him  at  the  end  of  the  year,  and 
len  are  to  pay  one-half  of  the  expenses  of  the 
one-half  of  anything  else  that  may  be  furnished 
rs,  other  than  mentioned  above,  and  the  crop 
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that  may  be  made  (except  the  wheat)  corn,  fodder,  ootton,  po- 
tatoes, etc.,  shall  be  equally  divided  between  the  said  freedmen 
by  disinterested  men,  and  the  said  Waters  to  have  the  other 
half. 

In  witness  whereof,  they  have  hereto  set  their  hands,  this 
1st  January,  1866/' 

This  contract  purports  to  be  signed  by  the  marks  of  the 
freedmen,  for  themselves,  their  wives  and  children,  tested  by 
**  J.  B.  Brinson,"  and  endorsed  "  Bureau  R.,  F.  and  A.  L., 
Albany,  Jan'y  1st,  1866." 

After  argument,  the  jury  returned  a  verdict  for  plaintiff 
for  $69.46. 

.  Upon  this  a  certiorari  was  taken.  The  certiorari  was  sus- 
tained and  a  new  trial  granted,  because  the  Court  below 
refused  to  allow  Waters  to  prove  that  plaintiff  was  an  unfaith- 
ful servant,  etc.,  and  because  he  admitted  the  oral  evidence  to 
contradict  the  written  contract. 

This  granting  of  a  new  trial  was  assigned  as  error. 

Strozier  &  Smith,  for  plaintiff  in  error. 
Wright  &  Warren,  for  defendant  in  error. 

Walker,  J. 

1.  The  Court  did  right  to  grant  a  new  trial  in  tliis  case. 
The  County-Court  erred  in  refusing  to  allow  evidence  to 
show  that  plaintiff  had  not  complied  with  bis  contract  De- 
fendant has  the  right  to  reduce  the  amount  of  plaintiff's 
claim,  if  he  can  show  that  by  a  failure  of  the  plaintiff  to 
comply  with  his  part  of  the  contract,  the  defendant  suffered 
loss.  If  plaintiff  failed  to  work  as  he  contracted  to  do,  he  is 
not  entitled,  in  good  conscience,  to  as  much  as  he  would  be  if 
he  had  performed  his  obligations.  Code,  sec.  2850  and  2853. 

2.  There  are  d^rees  in  secondary  evidence,  and  the  best 
should  always  be  produced.  Code,  sec.  3691.  Aswomcopj 
should  be  received  in  preference  to  verbal  testimony,  to  prove 
the  contents  of  a  written  contract    The  copy  certified  by  the 
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le  "  Bureau,"  in  the  absence  of  the  original,  is  the 
lary  evidence,  and  should  exclude  oral  testimony 
e  contract  was ;  unless  the  written  contract  can  be 
by  some  of  the  modes  known  to  tbe  law,  such  as 
ss,  etc. 

veil  established  rule  of  law  is,  that  parol  evidence 
ible  to  add  to,  take  from  or  vary  a  written  contract, 
2721.  Therefore  a  contract  reduced  to  writing, 
ood  by  the  parties,  should  be  enforced  according 
,  unless  there  is  an  ambiguity  in  it.  If  there  be 
ty  in  the  written  contract,  it  may  be  explained ; 
729. 

)nstruction  of  a  written  contract  is  a  question  for 
Code,  sec.  2718 ;  whose  duty  it  is  to  ascertain  the 
the  parties,  and  enforce  the  contract  irrespective 
rules.  If,  as  it  would  seem  from  the  evidence, 
,  (a  copy  of  which  was  before  the  Court,)  was 
e  parties,  the  duty  of  the  Court  is  to  construe  it, 
t  to  all  the  parties  their  rights  respectively.  The 
iks  the  language  of  the  contract,  and  the  Court 
out  its  stipulations.  We  deem  it  not  improper 
:he  rights  of  the  parties,  as  the  facts  now  appear 
ermined  by  the  writing,  the  certified  and  sworn 
ill  was  before  the  Court;  and  the  original  was 
»lained  to  the  parties,  both  by  Judge  Vason  and 
the  ''  Freedmen^s  Bureau."  This  is  much  better 
vhat  the  contract  was,  than  the  interested  sjat<j- 
parties,  made  after  they  had  become  involved  in 


affirmed. 
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The  Mayor,  kcy  vs,  Charlton. 

The  Mayor  and  Aldermen  op  Savannah,  plaintiffi  in 
error,  vs.  Thomas  J.  Charlton,  defendant  ih  error. 

Note.^Wabner,  C.  J.)  did  not  preside  in  this  case. 

1.  When  a  physician  is  licensed  by  the  authority  of  the  State  to  practice  i 
medicine,  the  city  of  Savannah  cannot  require  him,  nnder  a  penalty, 
to  take  out  license  before  he  can  practice  his  profession  in  the  city. 

2.  The  practice  of  his  profession  in  the  city  is  the  subject  of  taxation  by 
the  corporation,  but  not  of  a  license. 

Licensing  power  of  Mayor  and  Aldernten  of  Savannah. 
Certiorari  from  Chatham  Superior  Court.  Decided  by 
Judge  Fleming,    January  Term,  1867. 

Dr.  Thomas  J,  Charlton,  a  physician  in  Savannah,  Qeorgia, 
was  fined  by  the  Mayor  $100.00  for  practicing  without  a 
license. 

By  his  petition  for  certiorari  the  following  facts  were  set 
forth :  That  defendant  in  error  is  a  practicing  physician  in 
the  city  of  Savannah,  county  of  Chatham,  Georgia,  and  was 
such  prior  to  January  1st,  1863,  and  entitled  to  practice,  by 
virtue  of  a  diploma  and  a  license  from  The  Savannah  Medi- 
cal College,  incorporated  by  the  General  Assembly  of  Geor- 
gia, with  power  to  license  its  graduates  to  practice  in  the 
State  of  Georgia,  and  also  by  virtue  of  an  act  of  the  General 
Assembly  of  the  State  of  Georgia,  approved  9th  March, 
1866,  being  amendatory  of  §1350  of  the  new  Code  of  Geor- 
gia; that  defendant  was  on  the  12th  February,  1867,  brought 
before  the  Mayor  of  said  city,  charged  with  violating  the  3d 
Section  of  an  ordinance  of  said  city,  passed  26th  December, 
1866,  which  provides  that  every  physician  shall  be  compelled 
and  required  to  .^ke  out  a  license  annually,  on  the  first  day 
of  January,  or  witlihijten  days  thereafter,  and  independently 
of  the  income  or  commission  tax,  to  pay  therefor  fifty  dol- 
lars; and  on  failure  to  take  out  such  license,  such  person 
shall  )be  fined,  on  conviction,  one  hundred  dollars  for  each 
day's  de&ult ;  that  he  was  fined  by  the  Mayor  $100.00  for 
practicing  in  the  city  without  a  license  ftt>m  the  city,  and 
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!aled  to  the  City  CoancU,  who  oonfinned  eaid 

Lcnts  m  the  petition  being  admitted  to  be  true, 
to  the  eertiorari  waived,  the  caae  was  argued  on 
ind  law  alone. 

i  reversed  the  sentence,  on  the  grounds  that  the 
Aldermen  of  the  city  of  Savannah  had  no  au- 
luire  defendant  to  take  out  such  license,  that  a 
a  tax  on  person  or  property,  but  a  sale  by  the 
)f  permission  to  do  that  wliich,  without  such 
ould  be  illegal,  and  tluit  the  3d  section  of  said 
in  conflict  with  the  act  of  the  General  Assembly, 
I  March,  1866. 

iiT  in  error  assigns  said  judgment  and  the  pro- 
s  laid  down  by  the  Judge  as  error. 

J.  Harden,  Henry  R.  Jackson,  for  plaintiffs 


E.  Lloyd,  Hartridge  &  Chisholm,  for  de- 
Tor. 

J. 

2  laws  of  the  State,  defendant  in  error  was  li- 

ractice  medicine  anywhere  in  the  State.    The 

>f  the  city  of  Savannah  passed  an  ordinance 

g  other  things,  ordained  that  every  physician  in 

L  be  compelled  to  take  out  license  annually,  on 

'  of  January,  or  within  ten  days  thereafter,  for 

ill  pay  fifty  dollars.     On  failure  to  take  out  such 

person  shall  be  fined,  on  convection,  one  hun- 

for  each  day's  default    If  no  property  of  the 

found  out  of  which  to  raise  said  fine  money,  he 

)e  imprisoned.     The  defendant  says  the  city  has 

to  require  him  to  procure  a  license,  the  Court 

idcd,  and  the  city  brings  up  the  case  for  review. 

license  ?    It  is  defined  to  be  a  right  given  by 

tent  authority  to  do  an  act  which,  without  such 
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autbority,  would  be  illegal.  Bouv.  L.  D.  in  lods.  The  po* 
sitioQ  of  the  citj^  then^  is  that,  notwithstanding  Dr.  Charlton 
has  license  from  the  State  to  practice  medicine  anywhere  in 
the  State,  yet  if  he  exercises  the  privilege  thereby  granted,  in 
the  city  of  Savannah,  without  a  license  from  the  city,  it  vill 
be  ill^al.  In  other  words,  if  he  acts  ander  the  license  (rm 
the  State,  he  becomes  a  criminal.  The  effect  of  which  is  to 
elevate  the  ordinance  of  the  city  above  the  laws  of  the  State. 

But  it  is  insisted  that  the  city  has  authority  to  tax  this 
physician  under  the  law — Code,  Sec.  4756 — and  that  the 
license-fee  is  a  mere  tax,  and  the  paper  called  a  license  i 
receipt  for  the  money,  that  this  really  is  a  contest  about 
words  merely,  and  substantially  there  is  no  difference  be- 
tween a  license  and  a  tax.  We  cannot  assent  to  this.  A  tax 
is  a  rate  or  sum  of  money  assessed  on  the  person,  property, 
etc.,  of  the  citizen,  while  a  license  confers  a  privilege,  and 
makes  the  doing  of  something  legal,  which,  if  done  withoat 
it,  would  be  illegal.  Under  the  name  of  a  licetase.  Dr. 
Charlton  cannot  be  prohibited  from  availing  himself,  in  the 
city,  of  the  privilege  conferred  on  him  by  the  State. 

2.  He  is  not  here  contesting  the  authority  of  the  city  to 
tax  him  for  practicing  his  profession  ;  what  he  contends  fi>r, 
is  that  the  city  shall  not  make  that  illegal  which  by  the  law 
of  the  State  is  legal.  We  see  no  good  reason  why  the  dtj 
may  not  tax  the  practice  of  any  profession  within  the  corpo- 
rate limits.  We  might  elaborate,  but  deem  it  unneoessaiy. 
Judge  Fleming  decided  this  case  correctly. 

Judgment  affirmed. 
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V  dem.  of  John  Hollis,  Alexander  Stew- 
3  S.  Zachry,  W.  G.  Kolb,  and  Abner  Par- 
itifF  in  errror,  vs.  Richard  Roe,  cos.  gector, 
.  Steve!^,  tenant  in  possession,  defendant  in 


of  ejectment,  a  registered  deed  for  the  premises  in  dis- 
ibie  in  evidence,  without  further  proof,  unless  an  affidavit 
rided  for  bj  the  Code,  section  2674. 

attack  a  deed  for  forgery,  bj  any  competent  evidence, 
m  read  to  the  jury. 

t  be  filed  as  provided  by  for  the  Code,  the  deed  cannot 
lence  until  an  issue  as  to  its  genuineness  be  tried. 

right  to  give  in  such  competent  evidence  as  he  may  see 
!*  he  produce  proof  sufficient  to  satisfy  the  minds  of  the 
lid  not  be  told  that  the  use  of  the  evidence  introduced, 
certain  other  testimony  which  the  opposite  party  insists 
een  stronger,  is  a  circumstance  against  the  party  intro- 

tlibi  of  the  alleged  maker  of  a  deed  at  the  time  it  bears 

of  impeaching  it ;  and  such  testimony  is  admissible  for 

if  satis^ing  the  minds  of  the  jury  that  the  deed  is  a 


Motion  for  new  trial.     Decided  by  Judge 
r  Superior  Court,  November  Term,  1866. 

eotment  for  land,  lot  No.  399,  in  the  11th  Dis- 
ally  Early,  now  Baker  County, 
cc  on  the  trial  was  as  follows : 
iving  first  accounted  for  the  original  grant,  read 
copy.    The  lot  was  granted  to  John  Hollis,  of 
ty,  10th  November,  1829 : 
Hollis  to  Alexander  Stewart  for  said  lot,  dated 
30,  recorded  18th  February,  1839: 
Stewart  to  Lewis  Zachry,  dated  29th-  March, 
jd  February  18th,  1839 :     (Both  of  these  two 
eds  were  drawn  from  defendant's  possession :) 
Zachry  to  William  G.  Kolb,  made  in  Campbell 
gia,  24th  December,  1840,  in  presence  of  Addi- 
id  Valentine  Kolb,  and  probated  by  Valentine 
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Kolb  before  Henry  Paselet,  J.  P.,  on  26tli  December,  1840, 
and  recorded  9th  February,  1854 : 

Deed  from  William  G.  Kolb  (of  the  State  of  Texas)  to 
Abner  P.  Parrott,  of  Campbell  County,  Georgia,  on  the  9th 
July,  1862 :  (This  deed  purported  to  have  been  made  in 
Cobb  County,  Georgia,  and  its  consideration  expressed  was 
$600.00 :) 

NoRRis  Smith  testified  that  Stevens  was  in  possession  of 
said  lot  (by  witness  as  his  tenant)  when  the  suit  was  com- 
menced. Smith  also  testified  as  to  the  value  of  said  lot  for 
rent,  (as  did  also  one  Henry  Slappy,)  but  that  testimony  is 
not  important. 

Plaintiff  here  rested  his  cause.  Defendant  introduced  the 
following  evidence : 

Deed  from  Lewis  Zachry  to  William  Kolb  for  said  lot, 
made  2d  March,  1841,  in  Campbell  County,  Greorgia,  in 
presence  of  Martin  Kolb  and  William  Bomer,  Justice  of  the 
Inferior  Court,  recorded  November '23dy  1862:  (The  con- 
sideration expressed  in  this  deed  was  $600.00,  and  the  deed 
had  this  endorsement  upon  it :  ^^  This  is  a  forged  deed,  this 
24th  April,*  1854 ;  Lewis  Zachry.  Attest,  A.  W.  Conyeis, 
Clerk  Superior  Court :") 

Deed  from  William  Kolb  to  Manly  W.  Ford,  for  said 
lot,  made  in  Walker  County,  Georgia,  on  9th  June,  1850, 
consideration  $400.00,  in  presence  of  John  Day  and  Kr  Sas- 
seen,  recorded  24th  November,  1862 : 

Deed  from  Manley  W.  Ford  toSeth  C.  Stevens,  dated  8th 
November,  1862,  consideration  $250.00,  made  in  Baker 
County,  Georgia,  in  presence  of  William  H.  Baaaett  and 
Littleton  Phipps,  probated  by  Bassett  before  Green  Tinsley, 
J.  L  C,  13th  November,  1852,  recorded  24th  November, 
1862 : 

The  plaintiff,  in  rebuttal,  read  in  evidence  the  certificate  of 
the  Secretary  of  State,  that,  as  appears  by  the  records  of  that 
office,  the  Justices  of  the  Inferior  Court  of  Campbell  Coonty, 
Georgia,  from  the  10th  January,  1837,  to  the  lat  Januaiy, 
1842,  were  as  follows  : 

Joseph  Camp,  Joseph  Jay,  James  McKay,  Robert  C.  Be- 
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adrack  Green,  were  oommissioned  11th  January, 
Eamp  and  Benyman  Eamp,  19th  February, 
IS  Rice  and  Alexander  McLarty,  2l8t  January, 
D.  Smithy  Alfred  G.  Camp,  Thomas  8.  Rice, 
,  and  Robert  O.  Bevers^  14th  January,  1841 : 
Dries  of  LEWIS  Zachby  (to  which  were  attached 
in  Parrott  and  the  deed  firom  Lewis  Zachry  to 
b^  dated  2d  March,  1841,  under  which  Stevens 
md,  and  a  deed  from  Zachry  to  Kolb,  dated  24th 
\iDy  aforesaid)  were  next  read  by  plaintiff : 
1  that  he  did  not  know  Stevens,  that  he  did  not 
:er  made  the  last  deed  attached,  for  the  hand- 
3  signature  is  a  better  hand  by  far  than  he  ever 
1  he  did  make  a  deed  to  the  lot  mentioned  in 
Villiam  Kolb,  (or  William  G.  Kolb,  which  was 
me  he  did  not  recollect,)  that  if  he  ever  made 
e  such  deed  he  did  not  remember  it,  and  did  not 
and  for  the  reason  aforesaid  did  not  think  he 
:he  last  deed  attached ;  that  he  did  not  know 
n  Kolb  lived  in  1852,  that  he  first  saw  him  in 
40,  at  his  brother^  (Martin  Kolb's)  Campbell 
;ia;  then  sold  him  said  land  and  did  not  reool- 
Lve  seen  him  again,  except  in  March,  1842,  at 
;e;  that  William  Kolb  then  said  he  lived  in 
y,  Georgia ;  that  witness  never  lived  in  Camp* 
jreorgia,  but  happened  at  Martin  Kolb's  on  a 
ne ;  that  he  knew  no  man  in  Campbell  County, 
d  Bomer,  an  j  knew  nothing  of  the  officers  of 
hat  the  deed  from  witness  to  Kolb,  dated  24th 
0,  is  genuine^  because  witness  wrote  it  himself, 
imination,  he  stated  that  he  made  the  endorse- 
^ed  aforesaid  because,  after  a  careful  examina- 
d,  he  was  satisfied,  for  the  reasons  aforesaid, 
t  sign  i^;'  that  he  had  had  no  communication 
anta  of  this  land,  except  that  they  sent  to  wil^ 
:ioD  the  deed  dated  24th  December,  1840 ;  that 
^edB  before  him,  not  remembering  that  he  made 
fied  one  is  genuine  and  the  other  as  aforesaid 
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18  a  forgery ;  that  Kolb  gave  him  two  lots  of  land  in  Walker 
County  for  said  lot,  the  numbers  of  said  two  lots,  he  did  not 
recollect;  that  he  did  not  recollect  making  second  deed  upon 
£olb^s  representing  that  the  first  was  lost ;  that  he  saw  Mar- 
tin Kolb  write  about  the  date  of  this  deed,  but  did  not  know 
his  hand-siting  well  enough  to  swear  to  the  signature,  nor 
whet(ier  or  not  it  was  like  his  signature;  that  he  knew 
nothing  at  all  about  Bomer,  did  not  know  him,  and  if  he 
ever  saw  him  write  did  not  know  it;  William  Kolb  was 
sometimes  called  William  and  sometimes  William  G.,  and 
was  Martin  Kolb's  brother ;  report  said  that  William  ran 
away  for  murder ;  that  he  knew  Martin  Kolb,  who  then  re- 
sided in.  Campbell  County,  and  for  truthfulness  he  stood|  as 
fiu:  as  witness  knew,  as  fair  as  any  man ;  that  he  knew  nothing 
of  the  opinions  of  Martin  Kolb  and  John  W.  Edge,  fni 
knew  not  why  they  were  selected  as  witnesses.  (21st  Au- 
gust, 1867.) 

WiuJAH  O.  Kolb,  whose  interrogatories  were  ezecated 
in  Freestone  County,  Texas,  testified  that  he  did  not  know 
Seth  C.  Stevensi,  but  had  known  Lewis  S.  Zachry ;  that  be 
had  a  release  by  Abner  B.  Parrott  from  his  warranty  in  the 
deed  aforesaid  (which  deed  was  attached  to  these  interroga- 
tories) ;  that  he  never  deeded  said  lot  to  any  person  but  A 
B.  Parrott ;  that  he  left  Georgia  in  the  winter  of  1845,  to 
the  best  of  his  recollection ;  that  he  believes  the  annexed 
deed  is  the  one  he  made  to  Parrott;  that  he  considered  be 
owed  Parrott  for  services  rendered^  (how  much  he  did  not 
know,)  and  with  it,  a  desire  to  bestow  something  upon  his 
daii^bter,  Parrott's  wife,  was  the  inducement  which  caused 
him  to  make  the  deed ;  that  he  was  living  is  Freestone 
County,  Texas,  and  was  there  on  i3\e  9th  June,  1860. 

Ajucada  Kolb  and  P£X£B  M.  Kolb  answered  interroga- 
tories in  McLeman  County^  Texas. 

AlzjLDA  testified  that  she  was  weli  acquainted  with  Aboer 
B.  Parrott  and  William  G.  Kolb ;  that  said  Kolb  wv  in 
1850  living  in  Limestone  or  Freestone  County,  Texas,  and 
on  the  9th  June,  1850,  was  at  home,  or  near  about  home ; 
that  he  moved  from  Coweta  County,  Georgia,  to  Texaain 


^^ 
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le  recollected  his  being  at  home  9th  Jane,  1860| 
t  of  there  being  some  sickness  in  the  fiunily  at 

ified  that  William  G.  Kolb  was  his  father,  and 
m  to  him  from  his  earliest  recollection ;  that  his 
us  residing  in  Freestone  Countj,  Texas,  and  was 
Tune,  1850,  that  he  lived  but  one  mile  from  his 
);  that  his  father  vras  a  candidate  for  Justice  of 
le  election  to  be  1st  of  August,  1860,  and  his 
home  two  months  or  more  before  said  election, 
*  moved  from  Coweta  County,  Qeorgia,  to  Texas 

so  read  interrrogatories  of  Ezekiel  Hi0i><»r, 
a,  and  Charles  Shelton,  taken  in  Freestone 
s. 

ore  that  William  O.  Kolb  lived  in  Freestone 
s,  in  1850,  and  his  impression  was  that  he  was 
rune,  1860. 

HiGBOK  swore  that  he  did  not  know  where 
lolb  was  on  the  9th  June,  I860,  but  that  Kolb 
estone  County,  Texas,  in  1850,  that  witness 
^unty,  Texas,  and  saw  Kolb  tit  witness'  house 
said  June,  and  never  heard  of  Kolb's  being 
d  county  during  said  month. 
Ihblton  swore  that  William  G.  Kolb  was  fre* 
s  store  in  June,  1850,  and  though  he  did  not 
eved  he  was  in  Freestone  County,  Texas,  on  9th 

Sdge,  of  Campbell  County,  (Georgia,  in  behalf 
ratified  that  he  had  no  recollection  of  ever  see* 
rom  William  Kolb  to  Manly  W.  Ford  to  said 
lew  nothing  of  the  deed  referred  to ;  that  he 
id  Kolb  sign  his  name  but  once  or  twice,  but 
n  his  name  signed  to  letters  purporting  to  be 
at  he  knew  nothing  of  Manly  W.  Ford  of  his 
;e,  but  by  reputation  said  Ford  was  an  honest 
anager,  easily  imposed  upon,  and  totally  insol- 
ence saw  a  deed  purporting  to  be  a  deed  from 
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Lewis  Zaohry  to  William  Kolb,  of  Campbell  County,  Geor* 
gia,  the  date  of  the  deed  he  did  not  remember,  but  it  was 
witnessed  by  Martin  Kolb  and  one  Bomer,  as  Judge  of  the 
Inferior  Court;  that  William  6.  Kolb  never  resided  in 
Campbell  County,  Greorgia,  but  he  resided  in  Meriwether  and 
Coweta  Counties,  in  Georgia,  for  several  years  before  he 
moved  to  Texas ;  that  he  was  not  a  blood  relation  of  said 
Kolb,  bnt  married  his  neice  in  1847. 
.  Plaintiff  closed.  Defendant  replied  as  follows : 
Ab>£B  B.  Parrott,  by  interrogatories,  testified  that  he 
received  a  deed  from  William  G.  Kolb  for  said  lot  for  sundiy 
services  rendered  him ;  that  witness  married  Kolb's  daugh- 
ter; that  this  suit  is  not  pending  for  benefit  of  Kolb,  and  a 
recovery  will  not  benefit  Kolb ;  that  he  was  not  Kolb's  seco- 
rity,  nor  did  he  hold  the  deed  to  save  him  from  loss ;  that 
Kolb  owes  hikn  nothing,  and  witness  is  not  responsible  for 
any  criminal  cbai^  nor  has  had  anything  to  pay  on  aoy 
bond  for  Kolb ;  that  he  has  had  nothing  to  do  with  any  pros- 
ecution against  Kolb,  knows  nothing  of  any  such  proseeotion 
being  abandoned';  that  he  was  under  no  liability  for  Kolb, 
and  Kolb  had  owed  him  nothing  since  said  deed  was  made. 
Interrogatories  for  Edward  B.  SaSsedn  (to  which  was 
attached  the  said  deed  from  Kolb  to  Ford)  were  to  thiseffeet: 
His  signature  as  J.  P.  to  said  deed  was  genuine,  he  believed, 
because  it  resembled  his  writing  at  that  time,  and  because  he 
then  signed  his  middle  name  with  a  small  '^R '';  and  because 
he  often  signed  bis  name  hurriedly,  without  taking  up  the 
pen  from  the  paper ;  he  was  a  Justice  of  the  Peace  in  Walkei 
County,  Qeoi^ia,  from  sometime  in  &11  of  1849  to  fall  of 
1862 ;  he  does  not  recollect  whether  he  ever  knew  John  Day 
or  William  Kolb,  or  how  they  looked ;  he  was  keeping  hotel 
in  a  public  place  in  1850,  and  frequently  witnessed  deeds  for 
strangers ;  he  never  knew  Manly  Ford  or  his  character ;  he 
had  some  doubt  about  the  eennineness  of  his  signature,  but 
it  was  like  his  signature  at  that  time,  and  he  believed  it  was 
genoine : 
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318  from  Lewis  Zachry  in  these  words : 

"  Covington,  August  2(WA,  1867. 

TTH  C.  Stevens  ob  his  Attorneys  :  Some  days 
called  upon  as  evidence  in  Baker  Superior  Court 
uon  to  take  interrogatories  about  two  deeds  that 
:he  same  lot  of  land — 399,  in  11th  District  of 

now  Baker  County.  Since  my  evidence  was 
Dking  over  my  papers  for  a  lost  note  of  hand,  I 
)randum  book,  in  pencil  writing  of  my  own  hand, 
ibout  the  two  deeds,  which  had  slipped  my  recol- 
'.     So  if  you  will  have  another  set  of  interroga- 

and  sent  to  me,  I  will  have  them  filled  out  and 
to  you  as  early  as  possible,  as  it  will  set  every- 
sar  as  day  on  that  subject.     I  have  written  to 
^Varren,  at  Albany. 
"  So  I  remain  yours, 

LEWIS  ZACHRY." 

"  Covington,  September  ISth,  1857. 

VON,  Esq. : — I  this  morning  received  a  letter  from 
'ens,  stated  that  you  were  his  attorney  in  the  case 

0  deeds,  and  requested  me  to  inform -you  of  the 
had  made  since  the  taking  of  the  interrogatories. 

1  old  memorandum  book,  that  I  find  in  pencil- 
/  own  hand-writing,  in  these  words :  *  W.  G. 
ring  my  deed  with  him  when  he  goes  with  his 
gusta,  as  I  have  made  him  another  deed,  this 
11.'  This  is  my  recollection  of  the  memorandum, 
riting  from  recollection  without  having  the  mem- 
fore  me;  but  on  finding  the  memorandum,  it 
'  recollection  about  the  deeds,  as  I  gave  him, 
iginal  plot  and  grant  when  we  traded.    So  I  am 

justice  should  be  done  in  the  premises, — so  I 
sides  should  know  all  that  I  recollect  about  the 

''So  I  remain  yours, 

LEWIS  ZACHEY." 
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Seth  C.  Stevens  executed  a  release  to  Lewis  Zachry,  at- 
tached said  supposed  forged  deed  to  another  set  of  interrogfr- 
torieSy  and  Zachry  answered  them.  These  last  interrogato-. 
ries  were  in  substance,  as  follows :  From  the  signature  ahne 
of  this  deed,  witness  would  say,  without  much  hesitation,  that 
it  was  not  genuine,  but  from  circumstances  discovered  since 
testifying  before,  he  is  inclined  to  believe  ;that  the  deed  is  gen- 
uine. He  then  related  that  Warren  showed  him  this  deed 
with  the  other  interrogatories,  that  he  had  possession  of  it 
before,  that  he  had  sent  it  to  Martin  Kolb,  asking  if  his  sig- 
nature as  a  witness,  was  genuine,  and  that  Kolb  said  it  was 
not,  and  he  then  showed  the  deed  to  intimate  friends  and 
persons  acquainted  with  his  hand-writing,  who  said  his  sig- 
nature was  not  genuine,  and  from  these  circumstances,  being 
satisfied  that  his  name  was  forged  thereto,  he  made  the  said 
endorsement;  that  he  thought  no  more  of  it  till  he  answered 
said  first  set  of  interrogatories  and  reiterates  the  statements  in 
said  letters  as  to  finding  the  memorandum,  etc.  He  then 
proceeds  to  state  that  afiier  he  made  the  first  deed,  William 
Kolb,  at  Martin  Kolb's  house,  asked  him  to  make  a  deed,  he 
replied  that  he  had  done  sd,  and  given  him  the  plot  and  grant ; 
that  William  Kolb  said  if  he  had  had  such  deed  it  was  lost,  and 
witness  then  made  him  another,  with  the  understanding  that 
if  he  found  the  first  one,  he  would  return  the  last  when  he 
went  to  Augusta  with  cotton. 

He  further  said  that  although  this  signature  was  not  his 
apparently f  since  he  was  refreshed  he  did  not  doubt  that  it 
was  his,  and  in  substance,  in  answer  to  cross-interrogatories, 
admits  that  he  swore  as  stated  in  former  interrogatories,  but 
thinks  he  was  then  mistaken ;  that  he  wrote  to  the  parties  to 
let  them  know  the  facts;  that  he  had  oflen  seen  Martin 
Kolb  write,  then  thought  and  still  thinks  the  letter  he  got  in 
reply  to  his  was  in  Murtin  Kolb's  handwriting,  that  he  leana 
that  MartiiT  Kolb  died  sometime  in  spring  of  1857,  (these 
interrogatories  were  taken  in  October,  1857,)  that  his  reool- 
leotion  of  Martin  Kolb's  handwriting  is  so  indistinct  that  be 
cannot  say  whether  the'letter  attached  to  these  interrogatories 
was  written  by  him;  that  if  he  wrote  Stevens  that  said 
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was  a  forgery,  he  had  forgotten  doing  so,  that  he 

llect  ever  to  have  seen  Stevens,  that  he  had  no 

)  with  William  Bomer,  and  did  not  know  that  he 

n  him, 

evidence  doeed. 

Court  refused  to  charge,  and  what  he  did  chai^, 

jear,  except  the  refusal  and  the  charge  set  out  in 

or  new  trial  are  certified  to  be  true, 

found  for  the  plaintiff  the  premises  in  dispute, 

idred  dollars  for  mesne  profits. 

al  was  moved  for  on  the  grounds — 

:  the  Court  erred  in  allowing  aoj  proof  as  to  the 

ts  or  value  of  rents  of  the  premises  after  suit 

ise  the  Court  erred  in  admitting  the  testimony  of 
ry,  ;William  G.  Kolb,  Peter  Kolb,  Alzada  Kolb, 
Iton,  Moses  Wells  and  Ezekiel  Higdon,  for  the 
attacking  the  genuineness  of  the  deeds  from 
y  to  William  G.  Kolb,  and  from  William  Kolb 
.  Ford,  under  which  defendant  claimed  title,  no 
ing  been  made  or  filed  by  the  makers,  or  either 
"s  or  the  opposite  party  or  any  one  else  that  said 
her  of  them  were  forgeries,  to  the  best  of  their 
r  belief. 

tse  the  Court  erred  in  refusing  to  charge  as  re« 
ounsel  for  defendant,  that  the  testimony  of  wit- 
ti  by  interrogatories,  executed  in  a  distant  State,) 

were  unknown  to  the  jury,  impeaching  the  gen- 
I  deed  by  simply  testifying  to  the  fact  that  the 
t  a  different  place  from  that  at  which  the  deed 
it  the  time  it  was  made,  was  of  a  weaker  and 
ible  character  as  evidence  to  impeach  the  deed, 
proof  that  the  deed  was  not  the  deed  of  the 
\s  not  in  the  handwriting  of  the  maker,  and  that 

possible  and  in  the  power  of  the  party  relying 
»chment  of  a  deed  to  (make)  this  proof,  it  was 
do  so,  and  the  failure  to  produce  this,  it  being 

the  power  of  the  party  to  do  so,  his  relying 
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rather  on  the  proof  of  the  maker's  being  at  a  different  place 
at  the  date  of  the  deed^  was  a  circumstance  against  the  party 
offering  the  testimony. 

4th.  That  the  Court  en*ed  in  charging  instead,  that,  proof 
of  an  alibi  at  the  date  of  the  deed,  was  but  another  mode  of 
impeaching  the  deed,  and  if  it  satisfied  the  jury  that  the  deed 
was  a  forgery,  this  testimony  was  competent  for  that  purpose. 
And  lastly,  because  the  verdict  was  contrary  to  the  evidence, 
and  the  weight  of  evidence,  and  contrary  to  law. 

The  Court  refused  the  new  trial  upon  condition  that  plain- 
tiff's attorney  would  write  off  the  recovery  of  mesne  profits, 
which  was  then  and  there  done.  ^ 

Error  was  assigned  in  the  Supreme  Court  upon  the  groundfl 
taken  in  said  motion. 

Note. — By  consent  of  counsel  the  original  deeds  came  ap 
with  the  record,  and  were  used  in  the  Supreme  Court  by  ooqd- 
sel  and  the  Court  for  inspection. 

Judge  R.  F.  Lyon,  for  plaintiff  in  error. 

L.  P.  D.  Wabben  and  Gen.  J.  G.  Wbioht,  for  defendaDt 
in  error. 

Walkeb,  J. 

1.  In  an  action  of  ejectment,  a  registered  deed  for  the  premi- 
ses in  dispute,  shall  be  admissible  in  evidence  in  any  Coart 
in  this  State  without  further  proof.  Code,  Sec.  2674.  To  this 
rule  there  is  one  exception,  namely :  when  the  maker  of  the 
deed,  or  one  of  his  heirs,  or  the  opposite  party  in  the  cause, 
will  file  an  affidavit  that  said  deed  is  a  forgery,  to  the  best  <^ 
his  knowledge  and  belief.  In  such  case,  the  Court  shall  ar- 
rest the  cause  and  require  an  issue  to  be  made  and  tried  as  to 
the  genuineness  of  the  alleged  deed.    lb. 

2.  This  is  a  cumulative  remedy.  A  party  allying  a  deed  to 
be  a  forgety  is  not  obliged  to  make  the  affidavit.  After  the 
deed  has  been  admitted,  he  may  introduce  any  competent  evi- 
dence to  impeach  iU  If  he  can  successfully  attack  the  deed 
without  making  the  affidavit,  it  is  his  right  to  do  so. 

3.  If  the  affidavit  be  filed,  it  then  becomes  the  duty  of 
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»  suspend  the  case,  antil  the  issue  as  to  the  gen- 
the  alleged  deed  is  tried.  In  this  case  the  party 
e  the  affidavit  prescribed,  but  introduced  evidence 
satisfy  the  jury  that  the  deed  in  controversy  was 
There  was  no  error  in  the  Court  in  permitting 

[sisted  that  the  Court  erred  in  refusing  to  charge 
t  the  testimony  of  witnesses,  impeaching  the  gen- 
bhe  deed,  by  showing  that  the  alleged  maker,  at 
:he  deed,  was  at  a  different  place  from  that  at 
3ed  was  made,  was  of  a  more  unreliable  character 
)roof  that  the  deed  was  not  the  deed  of  the  maker, 
1  his  handwriting,  and  the  failure  to  do  so,  when 
le  power  to  make  this  proof,  was  a  circumstance 
party  offering  the  testimony.  A  .party  has  the 
3t  such  competent  testimony  as  he  may  see  proper, 
Q,  by  any  legal  testimony,  establish  the  truth  of 
us,  the  jury  should  not  be  told  that  the  introduo- 

testimony,  rather  than  some  other  testimony 
>posite  party  insists  would  be  stronger,  is  a  cir- 
rainst  the  party.  Parties  have  the  right  to  intro- 
!stimony  to  establish  the  truth  of  their  cases.     If 

be  competent,  pertinent  to  the  issue  to  be  tried, 
clear  the  point  in  controversy,  this  is  sufficient, 

ought  not  to  be  told  that  it  is  of  an  unreliable 

are  different  circumstances  which  may  impeach  a 
facts  proved  in  this  case  satisfied  the  minds  of  the 
}  deed  in  controversy  was  not  genuine.  Other 
if  they  exist,  have  been  proved.  All  that  is 
or  the  party  to  present  competent  testimony  suf- 
isfy  the  minds  of  the  jury,  and  his  task  is  done. 
ty  of  the  Court  to  see  that  the  testimony  intro- 
U,  and  the  jury  will  decide  upon  the  credibility, 
cct  of  it.  There  was  testimony  in  this  case  suffi- 
lin  the  verdict. 

)  affirmed. 
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AT  MILLEDGEVILLE, 

BOEMBSR    TERM.    1867. 

?reBent~HIRAM  WARNER,  Chief  JtuHce. 

IVERSON  L.  HARRIS,   1    r„ ,  ,. 
DAWSON  A.  WALKER,  /  ^^^0^' 


BBONS^  aUaa  Jim  Bentlt^  &c.j  negro,  plaintiff  in 
L  The  State  of  Georgia,  defendant  in  error. 

the  decision  of  this  Court  in  the  case  of  William  Gibson,  a 
of  color,  vs.  The  State,  decided  at  the  December  Term, 
upezior  Courts  of  this  State,  prior  to  the  Act  of  17th  March, 
ot  have  jurisdiction  for  the  trial  of  a  free  person  of  color, 
th  the  offence  of  *^ larceny  afler  a  trust  delegated,' '  com- 
le  4th  December,  1866. 

after  truet  delegated.    Motion  in  arrest.  Decided 
'l.£MMING«     Chathani  Superior  Court.    January 


7 


5f  indictment  charged  "  James  Gibbons,  cUias  Jim 
,  with  the  offence  of  larceny  after  a  trust  had 
ted.''  The  subject  matter  of  the  larceny  was  a 
agon  of  one  Oliver,  alleged  to  have  been  intrusted 
t,  and  by  him  converted,  Ac,  on  the  4th  of  De- 
5. 
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The  defendant  plead  not  guilty,  was  tried  and  convicted. 
His  counsel  moved  to  arrest  the  judgment  of  the  following 
grounds : 

1st.  That  on  the  said  4th  day  of  December,  1865,  the  de- 
fendant was  not,  by  the  laws  of  this  State,  ''a  person  of 
color,"  as  charged  in  the  indictment,  but  a  "  free  person  of 
color,"  and  as  such  should  have  been  indicted  and  tried. 

2d.  The  Superior  Court  had  no  jurisdiction  of  this  offenee; 
and 

3d.  That  no  such  offence  as  that  charged  in  the  indictment 
existed  at  said  date,  under  the  Penal  Code  of  Greoi^ia. 

The  Court  overruled  the  motion,  and  sentenced  the  defend- 
ant to  be  imprisoned  in  the  penitentiary,  (or  such  other  place 
or  places  bs  the  Governor  shall  direct,)  for  four  years,  &c. 

This  refusal  to  arrest  the  judgment  for  the  reasons  stated, 
is  assigned  for  error. 

■  • 

T.  S.  Hebseltine,  for  plaintiff  in  error. 
A.  B.  Smith,  Solicitor  Greneral,  for  the  State. 

Wakneb,  C*  J. 

The  error  assigned  to  the  judgment  of  Court  below  in  this 
case,  is  in  holding  that  the  Court  had  jurisdiction  for  the 
trial  of  the  offence  charged  in  the  indictment.  The  question 
made  in  this  record  is  not  now  an  open  one  in  this  Court  In 
the  case  of  William  Gibson,  a  person  of  color,  vs.  the  State 
of  Georgia,  decided  at  the  December  Term,  1866,  (not  jet 
reported,)  it  was  held  that  the  Superior  Courts  in  this  State 
had  no  jurisdiction  of  the  offence  of  '^  Larceny  from  the 
House,''  alleged  to  have  been  committed  by  a  free  person  of 
color,  on  the  3d  day  of  February,  1866,  prior  to  the  passage 
of  the  Act  of  17th  March,  1866.  In  this  case,  the  offence  is 
alleged  to  have  been  committed  on  the  4th  day  of  Deoembtf, 
1865.  This  case  being  clearly  within  the  decision  made  in 
that  case,  upon  the  question  of  jurisdiction,  we  are  controlled 
bv  it. 

Therefore  let  the  judgment  of  the  Court  below  be  reversed. 
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'.  Haas,  plaintiff  fn  error,  vs.  Sabah  E.  Gabd- 
NEB,  defendant  in  error. 

Qg  to  qjcct  an  intnider  from  the  poBseuion  of  land,  nnder 
section  of  the  Beyised  Code,  if  the  defendant  feils  cU  once  to 
le  sheriff  inch  an  affidavit  as  is  required  thereby^  he  will  be 
he  will  not  be  allowed  to  tender  a  defecHve  affidarit,  retain 
under  that,  and  when  it  is  decided  against  him,  tender 
davit  in  terms  of  the  law,  to  protect  his  possession. 

ig  to  remove  intruder  on  land.  Decided  by 
RK.  Terrell  Superior  Court  May  Term,  1867. 

Gardner,  for  herself  and  others,  made  and  deliy- 
sheriff  the  affidavit  required  by  law  to  remove 
certain  lands.  Hass  filed  a  counter  affidavit.  At 
1866,  upon  motion,  the  Court  held  his  affidavit 
in  law,  upon  the  ground  that  the  word  legal  did 
in  it,  and  ordered  the  sheriff  to  eject  Hass  and 
E.  Ghirdner  possession  of  the  land.  Before  this 
xecuted,  but  while  the  sheriff  was  about  to  eze- 
s  tendered  the  sheriff  another  counter  affidavit, 
iff  returned  the  papers  to  May  Term,  1867,  and 
lotion  madcj  the  Court  held  that  the  sheriff  ought 
received  said  second  affidavit,  and  ordered  him  to 
IS  said  order, 
order  is  assigned  for  error. 

X)TT£N,  for  plaintiff  in  error. 

,  representing  Hakpeb,  for  defendant  in  error. 

t,  C.  J. 

)  a  proceeding  under  the  4,000th  section  of  the 
de,  to  gect  an  intruder  from  the  possession  of 
defendant  filed  a  counter  affidavit,  and  the  pro- 
jre  returned  by  the  sheriff  to  the  next  Superior 
the  May  Term  of  the  Court,  1866,  the  plaintiff 
)  the  defendant's  affidavit,  upon  the  ground  that 
yal  was  not  in  it,  the  defendant  swearing,  ^^  that 


478  SUPREME  COURT  OF  QBOfeGIA. 

Haas  M.  Garcber. 

he  does  in  good  &itb  claim  a  right  to  the  poseesaion  of  said 
land/'  instead  of  swearing  that  he  does  in  good  fidth  claim  a 
legal  right  to  the  possession  of  said  land^  as  the  law  required 
him  to  do.  The  Conrt  dismissed  the  defendant's  affidavit^ 
and  ordered  the  sheriff  to  gect  the  defendant  from  the  prem- 
ises and  put  the  plaintiff  in  possession  thereof.  When  the 
sheriff  went  to  execute  this  order  of  the  Court,  the  defendant 
tendered  to  the  sheriff  another  affidavit  in  legal  form,  which 
was  received  and  returned  to  the  May  Term  of  the  Condf 
1867.  The  Court  decided  that  the  sheriff  had  no  right  to 
take  the  second  affidavit^  and  ordered  him  to  put  the  defend- 
ant in  possession  of  the  premises,  as  directed  by  the  first 
order, — ^to  vhich  decision  the  defendant  excepted,  and  assigna 
oTor  therefor.  The  proceeding  to  eject  intruders  was  intended 
to  be  a  speedy  and  summary  process — the  defendant  is  to  be 
turned  out'of  possession,  unless  he  **  shall  ai  onee  tender  to  the 
sheriff  a  counter  affidavit,  stating  that  he  does  in  good  faith 
claim  a  legal  right  to  the  possession  of  said  land.''  To  allow 
the  party  in  possession  of  land  as  a  mere  intruder^  to  retain 
possession  by  making  defective  affidavits,  would  be  to  defeat 
the  sole  object  of  the  statute.  The  record  in  this  case  shows 
that  the  defendant  retained  his  possession  twelve  months  at 
least  Under  this  section  of  the  Code,  when  the  defendant, 
in  a  proceeding  against  him  as  an  intruder,  desires  to  retain 
his  possession,  he  must  at  onoe  make  such  an  affidavit  as  the 
law  requires,  or  he  will  be  turned  out, — he  will  not  be 
allowed  to  retain  possession  of  the  premises  under  a  defective 
affidavit,  and  then  to  file  another  and  etiU  retain  possession* 
There  was  no  error  in  the  judgment  of  the  Court  below  in 
this  case. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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W.  Wheat,  plaintiff  in  error,  w.  Chables  W. 
Aknold,  defendant  in  error. 

issory  note  is  offered  in  eyidence,  and  it  ^[>pear8  to  have 
i  in  a  material  part  thereof,  it  ia  incumbent  on  the  plaintiff 
inch  alteration.  If  a  material  alteration  is  made  in  a  prom- 
by  a  party  claiming  a  benefit  under  it,  with  intent  to  defraud 
)r  other  parties  to  it,  such  alteration  voids  the  whole  con- 
y  so  insist ;  but  if  the  alteration  was  unintentional  or  bj 
not  made  with  intent  to  defraud,  it  wiU  be  enforced  by  the 
such  cases,  the  evidence  should  be  clear  and  satisfactory 
int  that  the  alteration  of  the  note  was  made  under  such  cir- 
as  will  rebut  all  motive  of  anj  fraudtdeni  ifUention;  other- 
ty  making  such  material  alteration,  should  suffer  the  legal 
s  resulting  therefrom. 

t.  Motion  new  trial.  Decided  by  Judge  Under- 
upbell  Superior  Court.    February  Term,  1867. 

ed  Wheat  on  the  following  promissory  note: 


Atlanta,  Georgia,  March  8th,  1858. 

onths  after  date,  I  promise  to  pay  to  Thomas 

ier,  at  the  Bank  of  Fulton,  the  sum  of  Eleven 

1  Forty-«even  Dollars  and  Seventy-nine  CentS| 

eived.  A.  W.  Wheat." 

— ^'Thomas  Bxtllard/' 
'*  Richard  Moore," 
'*  J.  C.  Danforth." 

• 

'as  that  '^  said  note  has  been  altered  and  changed 
kI  and  delivered  the  same,  without  his  know- 
mt,  in  this,  that  the  figure  and  letter  '  8th '  fol- 
ord  '  March '  in  said  note,  have  been  inserted 
ling  and  delivery  of  the  same,  and  the  words 
liars  and  twenty-nine  cents'  in  the  body  of  said 
Q  erased,  and  the  words  ^  fortynseven  dollars  and 
^nts '  interlined  and  writtlen,  instead  of  the  first 
d,  and  without  the  knowledge  or  consent  of  de- 
lis  plea  is  verified  by  Wheat's  affidavit, 
lote  was  tendered  in  evidence,  it  was  objected  to 
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on  the  ground  that  it  ^'  had  been  altered^  erased  and  inter- 
lined, and  antedated  and  increased  to  a  larger  amount  after  it 
had  been  signed  and  delivered  by  defendant  and  aooepted  by 
J.  D.  Lockhart,  the  then  owner/'  &o.  The  objection  was 
overruled;  and  the  note  (and  notarial  protest)  were  read  in 
evidence. 

Plaintiff  then  examined  William  Adebhold,  who  testi- 
fiedy  that  he  was,  at  the  date  of  the  note,  defendant's  chief 
clerk ;  he  saw  the  note  signed,  sealed  up  in  an  envelope  and 
mailed  to  J.  D.  Lockhart,  Atlanta,  Georgia ;  that  the  words 
'^forty-five  dollars  and  twenty-nine  cents"  in  the  body  of  the 
note  were  not  erased,  and  the  words  **  forty-seven  dollars  and 
seventy-nine  cents  "  interlined  in  lieu  of  them,  and  the  figure 
'' 8  "  following  '^  March  "  was  not  inserted  in  said  note,  but 
was  a  blank  when  the  note  was  mailed. 

A  copy  of  original  bill  of  goods  jras  exhibited  to  witness, 
which  was  dated  22d  of  March,  1858,  (in  whose  fiivor, 
against  whom  or  for  what  amount  the  bill  was,  does  not  ap- 
pear by  the  record) ;  and  witness  staled  that  that  was  the  date 
of  the  purchase  of  the  goods ;  he  saw  ihem  packed  and  was 
present  at  their  reception,  and  said  bill  was  not  otherwise 
settled*  for  than  by  the  giving  of  said  note,  and  the  words 
*'  forty-five  dollars  and  twenty-nine  cents  "  were  erased,  and 
the  words  "  forty-seven  dollars  and  seventy-nine  cents  "  were 
interlined  after  said  note  was  given — ^which  can  be  seen  by 
reference  to  the  note. 

The  evidence  having  closed,  the  Court  charged  the  jury, 
that  ''if  a  written  contract  be  altered  intentionally  and  in  a 
material  part  thereof,  by  a  person  claiming  a  benefit  under  it, 
with  intent  to  defraud  the  other  party,  such  alteration  voids 
the  whole  contract,  at  the  option  of  the  other  party.  If  the 
alteration  be  unintentional,  or  by  mistake,  or  in  an  immate- 
rial matter,  or  not  with  an  intent  to  defraud,  if  the  oontract 
as  originally  executed,  can  be  discovered  and  is  still  capable 
of  execution,  it  will  be  enforced  by  the  Court  If  the  alter- 
ation be  made  by  a  stranger,  and  not  at  the  instance  or  by 
collusion  of  a  party  or  privy,  if  the  original  words  can  be 
restored,  the  contract  will  be  enforced. 
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beration  in  this  case  being  as  to  the  date  and  the 
the  note,  is  material^  and  that  is  a  question  for  the 
s  a  question  of  law,  and  I  charge  you  and  decide 
serial.  The  &ct  of  the  alteration  and  the  intention 
it  was  made,  are  facts  for  the  jury  to  find.  In 
)id  this  contract,  the  jnry  should  believe  that  the 
^as  made  with  intent  to  defraud  the  other  party, 
by  claiming  a  benefit  under  it,  as  a  privy  of  such 

believe,  from  all  the  evidence  in  the  case,  that  the 
roB  made  without  any  fraudulent  intent,  and  that 
t  as  originally  executed  can  be  discovered  and  is 
execution,  it  should  be  enforced ;  or  if  the  altera- 
made  by  a  stranger,  and  not  at  the  instance  or  by 
'  the  party  or  a  privy,  if  the  original  words  and 
ill  be  restored,  the  contract  should  be  enforced, 
not  be  presumed  but  must  be  proved,  but  may  be 
circumstances.  You  will  consider  and  weigh  all 
e  and  all  the  circumstances  of  the  case,  and  as  you 
e,  so  find  your  verdict." 
lict  was  for  plaintiff,  for  $1,146.29  and  costs. 
it's  attorneys  moved  for  a  new  trial  on  the  follow- 
9: 

luse  the  Court  erred  in  deciding  that  it  was  not 
on  plaintiff  to  account  for  the  alterations  and  inter- 
nd  antedating  of  said  note  before  submitting  it  to 
le  plea  alleging  under  oath  these  facts, 
luse  the  Court  erred  in  charging  '^  unless  they  be- 
alterations  of  said  note  were  made  fraudulently, 
id  the  right  to  recover  on  the  same,  without  prov- 
r  by  whom,  or  when  said  alterations  were  made.'' 
luse  the  Court  erred  in  charging  the  jury,  that  if 
ascertain  what  the  contract  was  before  the  altera* 
ivere  made,  they  had  the  right  to  find  a  verdict  for 
,  of  said  note  before  altered,  notwithstanding  it  was 
t  the  alterations  were  made  after  the.execution  and 
'  said  note,  and  without  the  knowledge  or  consent 
ndant. 
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4th.  Because  the  Court  omitted  to  charge  the  juiy^  as  was 
insisted  on  by  defendant^  that  the  oniM  was  on  the  plaintiff  to 
account  for  the  alterations,  and  that  the  presumption  was  that 
the  alterations  were  made  bj  the  holder  of  the  note,  and 
would  be  presumed  to  be  fraudulent  in  the  absence  of  testi- 
mony to  the  contrary. 

6th.  Because  the  jury  found  contrary  to  law  and  the  evi- 
dence. 

The  Court  overruled  the  motion  and  refused  a  new  trial. 
For  this  the  case  is  brought  up  for  review. 

WiLLULii  EzzABD,  J.  M.  Edge,  for  plaintiff  in  error. 

J.  W.  Powell,  for  defendant  in  error. 

Wabner,  C.  J.  / 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  refusing  to  grant  the  motion  for  a  new  trial 
upon  the  several  grounds  specified  therein.  This  was  a  snit 
instituted  upon  a  promissory  note,  allied  to  have  bem 
altered  in  a  material  part  thereof,  after  its  execution  and  de- 
livery. The  defendant  filed  his  plea  as  to  the  &ct  of  the 
alteration  of  the  note  under  oath.  When  the  note  was  ofeed 
in  evidence,  the  defendant  objected  to  its  being  read  until  the 
alteration  had  be^i  explained  or  accounted  for  by  the  plain- 
tiff. The  Court  overruled  the  objection,  and  allowed  the 
note  to  be  read  in  evidence  to  the  jury.  We  think  it  was 
incumbent  on  the  plaintiff  to  have  explained  the  alteration 
on  the  &oe  of  the  note,  when  offered  in  evidence,  if  required 
to  do  so.  It  is  true,  the  2803d  section  of  the  Revised  Code 
relates  to  instruments  not  set  fi^rth  as  the  basis  of  the  action, 
90  as  to  require  a  denial  on  oath,  but  we  appcehend  that  eeo- 
tion  of  the  Code  was  not  intended  to  repeal  the  oommon-law 
rule  of  evidence  in  sudi  cases  by  mere  implication.  If,  on 
the  production  of  the  instrument,  it  appears  to  have  been  air 
teredy  it  is  ineumbeni^on  iheparty  offering  H  in  evidence^  toes- 
plain  this  appearance. — 1st  OreenleaTs  £v.,  629,  section  S64. 
The  plaintiff  upon  the  trial  attempted  to  show  that  this  note 
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was  given  for  a  bill  of  goods  purchased  in  Atlanta.  The 
note  is  dated  8th  March^  1858.  The  bill  of  goods  is  dated 
22d  March,  1858.  By  wfiom  the  bill  of  goods  was  sold, 
tchen^  or  on  whose  account,  the  record  does  not  show,  nor  is 
the  amount  of  the  bill  of  goods  shown.  Whether  the  bill  of 
goods  corresponds  with  the  altered  amount  of  the  note,  does 
not  appear.  The  evidence,  as  disclosed  by  the  record  before 
Ds,  is  entirely  vague  and  unsatisfactory  as  to  the  intent  of  the 
party  making  the  alteration  in  the  note.  That  the  note  has 
been  alteared,  and  in  a  material  part,  there  is  no  doubt,  but  by 
whom,  and  with  what  intent,  is  the  question  to  be  determined 
by  the  Court  and  jury  under  the  evidence  in  the  case. 

If  the  alteration  of  the  note  was  intentional,  made  by  a  party 
claiming  a  benefit  under  it,  with  intent  to  defraud  the  maker 
or  other  parties  to  it,  such  alteration  voids  the  whole  contract, 
if  they  so  insist.  If  the  alteration  was  unintentional,  or  by 
mistake,  or  not  made  toith  intent  to  defraud,  it  will  be  enforced 
by  the  Coiirt.  Eevised  Code,  section  2£i01.  To  allow  a  ma- 
terial alteration  to  be  made  in  commercial  paper  by  the  holder 
thereof,  would  be  productive  of  great  mischief,  and  whenever 
it  is  done,  the  evidence  should  be  clear  and  satisfactory  that 
it  was  done  under  such  circumstances  as  will  rebut  all  motive 
of  any  fraudulent  intention;  otherwise,  the  party  making 
sudli  material  alteration,  should  suffer  the  l^al  consequences 
resulting  therefrom.  The  evidence  in  this  record  is  not  suffi- 
cient or  satisfactory  upon  thai  point,  under  the  law  which 
governs  it,  in  our  judgment,  and  we  therefore  reverse  the 
judgment  of  the  Court  below,  and  order  a  new  trial  in  the 
case. 
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Daniel  Soott^  plaintiff  in  error,  vs.  Akakoa  Scxyrr,  ad- 
ministratrix of  Samuel  Scott,  deceased,  and  Thomas  F. 
Jones,  defendants  in  error. 

When  the  assets  of  a  mercantile  firm  were  placed  in  the  hands  of  its  con- 
fidential clerk  for  the  pnrpose  of  collecting  the  same  and  pajing  there 
from  the  firm  debts,  and  on  a  bill  filed  by  sncb  clerki  ailing  thst  he 
had  paid  ont  of  his  individual  funds  a  portion  of  the  dbpartnenhip 
debts :  ffdd,  that  notes  given  by  the  firm  in  his  possession,  and  re- 
ceipts for  money  to  the  firm  creditors,  were  competent  evidence  to  be 
submitted  to  the  jury,  though  not  conclusive  as  to  the  fkct,  that  the 
payment  was  made  with  his  own  money. 

Equity.  Motion  for  new  trial.  Decided  by  Jadge  Speeb. 
Newton  Superior  Court    March  Term,  1867. 

The  bill  of  Daniel  Scott,  against  Amanda  Boott,  us  admin- 
istratrix of  Samuel  Scott,  of  Newton  county,  and  Thomas  F. 
Jones,  of  Calhoun  county,  contained  the  following  aver- 
ments: David  M.  Parker,  Samuel  Scott  and  Thomas  F. 
Jones  were  merchandizing  at  Clarkesville,  Newton  couDty, 
Georgia,  under  the  firm  name  of  Parker,  Scott  &  Co.,  till 
1849,  when  Parker  withdrew,  and  the  other  partners  con- 
tinued the  business  at  the  same  place,  under  the  firm  name 
of  Scott  &  Jones,  till  near  the  end  of  1852. 

Daniel  Scott  was  Samuel  Scott's  brother  and  Jones' 
brother-in-law,  and  was  during  the  modt  of  the  tiine  said 
last  firm  did  business  its  confidential  clerk  and  agent,  having 
almost  exclusive  control  of  the  business,  as  both  of  the  part- 
ners were  otherwise  engaged. 

When  they  dissolved,  they  delivered  to  Daniel  the  books 
of  accounts  and  some  notes,  with  instructions  to  collect  and 
with  proceeds  pay  the  debts  of  the  firm.  He  took  npon 
himself  this  trust,  and  finding  that  the  debts  were  greater 
ihan  the  assets,  in  carrying  out  the  trust,  from  time  to  time 
advanced  his  own  funds  to  pay  the  firm  debts.  He  owed  the 
firm  when  it  dissolved  for  goods  bought,  and  for  cash,  and 
for  certain  articles  and  notes  appropriated  by  him,  and  for 
money  collected  by  hinl  on  said  assets ;  and  they  owed  him 
for  certain  cotton  which  he  bought  firom  Jeremiah  Scott,  for 
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monej  advanced  towards  paying  their  debts  and  their  prom- 
iSBOiy  notes. 

A  balance  sheet  of  said  aocoont  between  him  and  the  firm 
is  exhibited  in  his  bill,  by  whioh  it  appears  that  it  owed  him 
$1,842.65^  besides  said  notes.  On  the  2d  of  June,  1864,  he 
presented  the  balance  sheet  to  Samael  Scott,  and  delivered 
up  to  him  the  firm  books  and  vouchers ;  he  examined  it  and 
said  it  was  correct^  except  that  Daniel  owed  the  firm  four 
dollars  for  steelyards,  which  had  not  been  charged  against 
him  in  said  balance  sheet,  and  this  was  at  once  corrected. 
Daniel  asked  Samuel  to  pay  him,  but  he  put  him  ofi^,  saying 
he  (Samael)  and  Jones  must  first  settle ;  then  he  asked  Jones 
to  pay  him,  and  he  also  excused  himself  because  he  and 
Samael  had  not  settled  the  firm  business.  Samuel  wished 
Daniel  to  sue  the  firm,  so  as  to  fi[)roe  Jones  to  settle  with 
Samael,  hat  Daniel  did  not  like  to  sue  his  relations.  Samuel 
meanwhile  advanced  Daniel  various  sums  of  money,  but  in- 
stead of  taking  Daniel's  receipts  for  the  same  as  so  much  in 
extinguishment  of  the  firm  account,  took  Daniel's  notes,  with 
the  understanding  that  he  would  hold  them  till  Samuel  and 
Jones  had  a  settlement,  and  then  give  them  up  to  Daniel. 
According  to  this  arrangement,  Daniel  got  from  Samuel  the 
following  sums,  and  gave  his  notes,  payable  to  Samuel  Scott 
or  bearer,  all  due  one  day  after  date,  to-wit :  For  $706.65  on 
(he  15th  of  June,  1857;  $45.72  on  the  18th  of  February, 
1858;  $558.90  on  the  12th  of  July,  1858;  and  $100.00  on 
the  28th  of  September,  1858 ;  and  also  another  for  $249.54 
on  the  29th  of  February,  1856,  payable  to  James  Scott  or 
bearer. 

In  1859  Samuel  died,  leaving  Daniel  unpaid  and  the  firm 
business  unsettled.  His  wife  Amanda  became  his  adminis- 
tratrix, and  as  such  sued  Daniel  on  his  said  notes  to  Novem- 
ber term,  1861,  of  Newton  Superior  Court.  (He  plead  his 
account  against  the  firm  as  set-off,  and  that  he  was  not  in- 
debted by  reason  of  said  understanding,  confessed  judgment, 
and  entered  an  appeal). 

Pending  this  appeal  (in  1866),  he  filed  this  bill  stating  the 
forgoing  and  that  the  administratrix  pretends  that  the  firm 
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owes  him  nothing,  that  SamuePs  estate  is  of  doubtful 
vency,  and  praying  that  she  and  Jones  be  compelled  to  a(y- 
count  with  each  other  and  settle  the  firm  business^  and  th^ 
account  and  settle  with  him,  and  that  meanwhile  her  said 
common-law  action  be  enjoined. 

The  injunction  was  granted  and  the  administratrix  was 
served. 

In  her  answer  to  the  bill,  she  states  that  she  understood 
that  the  firm  sold  out  to  Daniel,  but  knew  nothing  about  the 
charges  in  the  bill,  insisted  on  proof,  and  plead  the  statute  of 
limitations. 

In  March,  1867,  Jones  came  forward  and  answered  the 
bill,  admitting  the  charges  therein,  and  staling  that  in  1859 
Samuel  told  him  that  the  firm  owed  Daniel,  that  he  had  ad- 
vanced $1,600.00  or  $1,800.00  to  Daniel,  and  had  taken  his 
notes  as  evidence  of  the  amounts,  and  would  give  them  up  to 
Daniel  when  he  (Samuel)  and  Jones  could  settle.  Jones  had 
also  advanced  money  for  the  firm ;  they  agreed  to  see  Daniel 
and  have  a  full  settlement,  but  before  they  did  so  Samuel 
died. 

I 

On  the  trial  complainant  read  in  evidence  said  commoo- 
law  action  and  the  pleadings  aforesaid,  and  the  interrogatories 
of  E.  H.  Lundley  and  James  Scott. 

LuKDLEY  testified  that  Samuel  Scott  said  to  him  in  Decem- 
ber, 1857,  and  February,  1859,  that  he  had  advanced  |6,000 
for  Scott  &  Jones,  and  Jones  owed  him  half  of  it^  that  the 
firm  owed  Daniel  Scott  about  $3,000.00  for  cash  advanced 
for  it,  that  he  had  from  time  to  time  since  the  dissolution  let 
Daniel  have  money,  in  all  about  $2,600.00 ;  he  said  nothing 
about  said  understanding  as  to  the  notes,  but  said  the  notes 
were  for  borrowed  money. 

James  Scott  testified  that  his  brother  Samnel,  at  their 
mother's  sale,  in  December,  1867,  said  Scott  &  Jones  owed 
Daniel,  and  he  wished  to  settle  the  firm  business  and  pay 
Daniel;  and  in  March,  1858,  he  said  to  James  that  he  had 
let  Daniel  have  money  and  took  his  note,  and  told  him  to 
sue  Jones,  but  that  Daniel  would  not  sue,  and  he  would  force 
him  to  pay  the  note  if  he  did  not  sue.    James  said  to  him 
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that  he  was  too  hard  on  Daniel,  that  perhapa  Daniel's  papers 
were  not  in  shape  for  suit,  bat  Samuel  said  Daniel's  claims 
were  just,  and  if  he  would  sue  the  firm  the  firm  would 
settle. 

John  Scxxtt,  another  brother,  swore  that  in  1858,  at  Con- 
yers,  Daniel  showed  him  his  account  against  Scott  &  Jones ; 
John  told  Samuel  of  it,  and  he  replied  that  the  firm  did  not 
owe  Daniel  that  much,  because  he  had  let  Daniel  have  fifteen 
hundred  or  two  thousand  dollars. 

Complainant  also  read  in  evidence  the  books  of  the  firm 
so  fiur  as  applicable  to  the  matters  in  hand,  and  various  notes, 
etc.,  which  he  had  paid  off,  cotton  receipts,  etc. 

He  then  offered  in  evidence  the  following  papers,  after 
proving  the  signatures : 

''  AuouSTAy  Janaary  2lBt,  1851. 
"  $1924.68. 

"  One  day  after  date  we  promise  to  pay  to  the  order  of  Gould,  Bnlkley 

&  Co.,  nineteen  hundred  and  twenty-four  68-100  doHars  for  value  received. 

Scott  &  Jokes/' 

Endorsed  thus : 

'<  Receired,  January  26,  1S62,  one  hundred  and  sizty-eight  08-100  dol- 
lars, net  proceeds  eight  bales  cotton.  J.  T.  Mitohbll.'' 

"  ReceiTcd,  February  27th,  1862,  nine  hundred  and  sixty  74-100  dol- 
lars, per  Mr.  Scott.*' 

*'  Received,  October  7th,  1862,  of  Doughty  &  Beall,  five  hundred  and 
thirty-three  48-100  dollars,  as  per  receipt  given  them. 

<'  Balance  note  $266.88,  and  interest  $197.72=$464.10  paid  February 
14th,  1868.  Gould,  Bulklkt  ft  Co." 

«  Augusta,  Ga.,  September  21,  1861. 
$488.48-100. 

*^  Four  months  after  date  we  promise  to  pay  to  the  order  of  Gould, 

Balkley  k  Co.,  four  hundred  and  eighty-eight  48-100  dollars,  at . 

Value  received.  Scott  k  Joites,  by  D.  Scott." 

Endorsed  thus : 

"  Note $488  48 

Interest 86  47 


$624  96 
''PwdFeb.  14,  1868. 


*' Amount  credited  on  their  note  of 
April  9,  1861,  at  four  months, 
twenty  96-100  dollars. 

Gould,  Bulklet  k  Co. 

Memorandum : 

This  note  as  above...$    624  96 

Note  of  Jan.  21,  1861      464  10 

NoteofApril9, 1861        20  96 

$1,000  00." 
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"  Augusta,  April  9tli,  185L 
"$986.20. 

'^  Four  months  after  date,  we  promise  to  pay  to  the  order  of  Gould, 
Bnlkley  &  Co.,  nine  hundred  and  eighty- six  20-100  dollars,  for  Taloere* 
ceived.  Scon  ft  Jones,  per  D.  S." 

Endorsed  thus : 

<<  Received,  Febmary  14,  1858,  per  D.  Scott,  twenty  95-100  dolltn. 
Received,  Febmary  14,  1858,  per  D.  Scott,  five  hundred  dollars,  note 
given.  Balance  note,  $465.25  ;  interest  $151.98,  (total  $617.28).  Paid 
April  12,  1854,  by  Daniel  Scott— paid  with  S.  Seott's  money." 

'<  AuauBTA,  February  14, 1861 
"Received  of  Mr.  D.  Scott  five  hundred  dollars,  which  amoani  is 
credited  on  Scott  ft  Jones*  note  of  April  9,  1851. 

Gould,  Bulklet  ft  Co.,  by  A.  C.  Bbav.'' 

''  Augusta,  June  18, 1863. 
''  Mr.  Dakiil  Scott  : 

Dear  Sir : — ^Tours  of  yesterday  is  to  hand,  and  we  have  enclosed  bill 

of  bale  of  Osnaburgs  sent  to-day  to  Gonyers.    We  also  enclose  acooont 

of  sale  of  one  bale  Cotton  sold  May  19th.    The  S.S.  7  bales  Cotton  of  S. 

Scott  referred  to,  we  find  by  our  books  were  sold  Gctober  6,  1862,  st 

lOic    Cotton  is  in  fidr  demand  at  low  prices.        Doughtt  ft  Beall." 

''Augusta,  22d  June,  1864. 
"  D.  SooTT,  Esq : 

Dear  Sir : — We  are  in  due  receipt  of  yours  of  the  20th  inst,  with  the 
enclosure  of  $85.00,  which  is  placed  to  your  credit.  Below  fiod  state- 
ment of  7  bales  Cotton  sold  Gctober  6,  1852. 

'*  Yours,  DOUGRTT  ft  BEiLL. 

S.S.  7  bales  Cotton,  weighing  2,814  lbs.,  at  lO^c,  $284.91,  lesBchtfis» 
$12.56.    Net  prbceeds  $272.85." 

<<  Augusta,  Ga.,  October  20, 1861. 
"$157.82. 

"  Six  months  after  date  we  promise  to  pay  to  the  order  of  Force,  Con- 
ley  ft  Co.,  one  hundred  and  fifty-seven  82-100  dollars  at  their  office. 
Value  received.  Soott  ft  Jokes,  by  Daxiel  Scott." 

"  Augusta,  Ga.,  May  11, 1862. 
"  $106.28. 

"  Six  months  after  date  we  promise  to  pay  to  the  order  of  Force,  Coo- 
ley  ft  Co.,  one  hundred  and  six  28-100  dollars  at  their  office.  Valo^  ^^ 
ceived.  Scott  ft  Jokes,  by  Dakiel  Scor.'* 

«  Augusta,  Ga.,  June  4, 1862. 
"  $225.48. 

**  Ninety  days  after  date  we  promise  to  pay  to  the  order  of  Force,  Coa- 
ley  ft  Co.,  two  hundred  and  twentyfive  dollars,  at  either  of  the  banks  in 
Augusta,  Ga.    Value  received.  Scott  ft  Joves." 

Endorsed :  ''  Fobob,  Coklkt  ft  t^." 


/• 
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"Ghablestok,  S.  C.J  June  4,  1862. 
4. 

)iy  days  after  date  we  promise  to  pay  to  the  order  of  B.  W.  k  J. 
t  Co.,  at  the  Mechanics'  Bank,  at  Augusta,  two  hundred  and 
r  14-100  dollars,  for  value  received.  Scott  &  Jokes.'' 

;ed  thiifl : 

'.  &  J.  P.  Force  &  Co.,  per  attorney  F.  A.  Mitchell.  Pay  Me- 
Bank,  of  Augusta,  Qa.  Augusta,  August  26,  1862 — ^Received 
thin  note  two  hundred  and  five  dollars : 

Scott  &  Jokes  to  Foboe,  Coklet  &  Co.,  Dr. 
May  12— To  merchandise,  $296.00.    Received  payment, 

Force,  Coklet  ft  Co." 

''Augusta,  Ga.,  June  2d,  1861. 

onths  after  date  we  promise  to  pay  to  the  order  of  G.  W.  Ferry 

jnty-two  10-100  dollars,  at .    Value  received. 

Scott  ft  Jokes,  by  Dakiel  Scott." 
ed,  Augusta,  Ga.,  May  11th,  1862,  fifty  dollars  on  the  within 

G.  W.  F.  ft  Co." 

*<  Augusta,  Ga.,  May  11th.  1862. 

)0. 

>nths  after  date  we  promise  to  pay  to  the  order  of  G.  W.  Ferry 
inty- three  18-100  dollars,  at  their  store  in  Augusta.    Value 

ScoiT  ft  Jokes,  by  D.  Scott." 

Parker,  Scott  ft  Co., 

To  Adams,  Hopkiks  ft  Co. 

.  27 — To  charge  on  Packages $29  76 

12— Interest  to  May  12 7  22 

14— Interest  to  February  14 1  64 

$88  61 
Received  payment,  L.  Hopkiks,  per  W." 

Scott  ft  Jokes, 

In  account  with  Messrs.  Adams,  Hopkiks  ft  Co. 

12 — Gash  advanced  you  $1,000.00;  Oct.  14th, 
ush  advanced  vou,  $600.00 $1,600  00 

12 — Cash  aavanced  you,  $600.00;  Dec.  2,  carh 

(vanced  you,  $800.00. 1,800  00 

2 — Amount  of  draft,  thirty  days 1,349  76 

28 — Cash  handed  Mr.  Scott,  $1,000.00;  80th,  accH 

afl,  thirty  davs,  $1,000.00. 2,000  00 

27 — Cash  advanced 660  00 

I   6 — One  bale  cotton  606—406  at  7} 80  46 

1  28-^Cash  advanced  $300.00;  May  12,  interest  to 

te,  $47.90 847  90 

$7,078  11 

32 
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PER  COKTRA, 

1861.  Nov.  9— By  sales  28  bales  cotton,  $825.27  j  December 

1,  do.  40  bales  cotton,  $1,40(3.67 2,291  84 

1851.     Dec.  6 — By  sales  16  bales  cotton,  $482.52;  December 

12th,  do.  28  bales  cotton,  $902.06 1,884  68 

1851.  Dec.  12--By  sales  9  bales  cotton,  ^306.06 ;  December 

80th,  do.  18  bales  cotton,  $510.06 816  11 

1852.  Jan.  22— By  sales  30  bales  cotton.  $1,526.23  ;  February 

28th,  do.  22  bales  cotton,  $715.48 2,S41  71 

1862.  March  3— By  sale  1  bale  cotton,  $28.42 ;  March  5th, 

do.  2  bales  cotton,  $66.38 94  80 

1852.     March  24— By  sales  6  bales  cotton,  $128.08 128  08 

1852.     May  12— Balance : 120  99 

$7,078  11 
Balance  brought  down  $120.99  ;  interest  from  12th  May,  1852,  to  Uth 
February,  1864,  $6.34=$127.88. 

Received  payment,  L.  Hopkins,  by  T.  J.  Fogabty." 

<*  Augusta,  Ga.,  July  9th,  1852. 
**  $32.17. 
^*  One  day  after  date  we  promise  to  pay  to  the  order  of  Hopkins,  Eolb 

&  Co.,  thirty-two  17-100  dollars,  at .     Value  received. 

Scott  &  Jones,  by  Daniel  Scott." 

"  Augusta,  October  24th,  1850. 
"  $96.00. 

"  Six  months  after  date  we  promise  to  pay  to  the  order  of  J.  M.  Ncwby 
&  Co.,  ninety- five  dollars,  for  value  received.  Scorr  &  Joves. 

*' Received  on  the  within  note  fifty-seven  62-100  dollars  Jane  2, 1S51. 
<'  Settled  in  full  February  14th,  1853." 

<*  Augusta,  Ga.,  May  12th,  1852. 
**  $23.80. 

'*  Six  months  after  date  we  promise  to  pay  to  the  order  of  Haviland, 
Risley  ft  Co.,  at  their  office,  twenty- three  80-100  dollars.  Valoe  re- 
ceived. Scott  &  Jones,  by  Daniel  Scott." 


<<  Messrs.  Scott  ft  Jones,  Conyers, 

To  Haviland,  Rislkt  ft  Co. 
1862.  February  27— To  Mdze,  $2.66.     Paid  January  14,  1863. 

Haviland,  Rislet  ft  Co. 


.« 


"Augusta,  14th  February,  1853. 
"Received  of  Messrs.  Scott  ft  Jones  nine  dollars  and  seventy-seven 
cents,  being  the  amount  of  their  account.  F.  Holman  ft  Co.^' 

"Mofpatt's  OrpiCB,  886  Broadway,  N.  Y.,  \ 

August  31st,  1852.        } 
"$80.00. 

"  Received  of  Messrs.  Parker,  Scott  ft  Co.,  per  Daniel  Scott,  thirty- 
three  dollars,  in  full,  for  invoice  forwarded  September  16,  1848. 
For  Wm.  B.  Moffatt,  Proprietor.  J.  Smith." 


\ 
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"  Augusta,  February  14,  186S. 
eived  from  Messrs.  Scott  k  Jones  six  67-100  dollars,  for  account 

Carmichajel  &  Bean.'' 

**  Augusta,  January  9,  1864. 
I.  Scott  &  Jonbs  in  account  with  Dukham  ft  Blakelt. 
January  10— Bill  of  goods,  $7.66;  May  11th,  do.  $28.43;  in- 
ter six  months,  $2.96 — $38.93.     Due  M.  M.  Bentley,  on  settle- 
cents.    February.  12,  1863.  Scott  &  Jones, 

Per  W.  R.  Gordon." 

)BER  30th,  1849.    Due  B.  Lnmpkins,  as  a  balance  on  cotton,  four 

ScoiT  &  Jones,  per  J.  R.  Rhodes. 
pril  26,  1866,  by  Dv Scott." 

tved  of  Elisha  Wade  one  hundred  and  eight  pounds  of  net  to- 
be  sold  at  thirty-seven  cents  per  pound  ;  and  if  not  sold,  to  be 
when  called  for.     February  10th,  1862. 

Scott  ft  Jones,  by  Daniel  Scott." 

lese  papers  were  rejected  by  the  Court. 

Scott  further  testified  that  Daniel  sold  a  n^ro  to 

icr  in  1853  or  1854^  and  got  six  or  eight  bales  of 

ora  her. 

AS  F.  JoNES^  defendant,  swore  substantially  as  he 

rered,  that  he  got  the  books  of  account  from  Samuel 

>use  after  his  death ;  DanieFs  services  as  clerk  were 

ree  hundred  dollars  per  year^  and  he  was  their  clerk 

i  long  as  they  did  business. 

ainant  closed. 

lant  read  in  evidence  the  notes  sued  on^  three  letters 

liel  Scott  to  Samuel  Scott,  and  a  letter  from  Dough- 

II  to  S.  Scottj  a  letter  from  Gould,  Bulkley  &  Co.  to 

Jones,  and  a  note  thereon  from  Daniel  to  Samuel 

*.,  and  also  a  bill  in  equity  filed  by  Daniel  Scott 

le  same  parties  and  touching  the  same  matters^  which 

dismissed,  in  order  to  show  contradictions  in  the 

s  by  Daniel  Scott.     As  to  the  materiality  of  these 

their  contents  it  is  not  necessary  to  say  more. 

3rd  let  was  for  the  defendant.     A  new  trial  was 

•  on  the  grounds  that  the  Court  erred  in  rejecting 

»aper8y  in  admitting  an  account  of  Dan|tl  Scott  due 

of  Samuel  Scott^  and  the  three  letters  &om  Daniel 
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to  Samuel  aforesaidy  and  the  letter  of  Grould^  Bulkley  &  Co. 
to  Scott  &  JoneB^  with  Daniel  Scott's  note  thereon,  and  be- 
cause the  verdict  was  contrary  to  law,  etc 

By  consent,  the  case  was  held  up  for  a  time,  and  afterwards 
at  Chambers  the  Chancellor  refused  a  new  trial,  and  for  this 
error  is  assigned. 

John  J.  Floyd,  for  plaintiff  in  error, 

W.  W.  Clabk  and  C.  Peeplbs,  for  defendant  m  error. 

Wakneb,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is,  in  refusing  the  motion  for  a  new  trial  upon  the 
grounds  specified  therein.  The  complainant  alleges  that  he 
was  the  confidential  clerk  of  Scott  &  Jones,  having  the  man- 
agement of  their  mercantile  business,  and  beiqg  authorized 
by  them  to  wind  up  and  settle  the  same,  to  collect  the  ass^ 
due  to  the  firm,  and  to  pay  out  of  such  assets  the  debts  doe 
by  the  firm — ^that  as  such  confidential  clerk,  he  paid  out  of 
his  individual  funds  for  the  debts  due  by  the  firm  of  Scott  & 
Jones,  the  sum  of  eighteen  hundred  and  forly-two  dollars 
and  fifly-five  cents,  over  and  above  the  firm  assets  which 
were  in  his  hands.  Samuel  Scott,  one  of  the  partners,  was 
the  brother  of  the  complainant,  and  Jones,  the  other  partner, 
was  his  brother-in-law.  Samuel  Scott^  one  of  the  partners, 
is  now  dead ;  but  the  complainant  allies,  that  before  his 
death,  he  exhibited  to  him  a  true  account  of  bis  receipts  and 
disbursements  on  account  of  the  copartnership  business,  which 
was  admitted  to  have  been  correct,  and  that  the  partners, 
Scott  &  Jones,  were  indebted  to  him  the  sum  of  money  before 
stated.  Samuel  Scott,  in  his  lifetime,  as  the  complainant 
alleges,  reimbursed  him  for  the  money  advanced  for  the  firm 
by  payments  made  at  different  times,  but  instead  of  giving 
receipts  therefor  he  gave  his  notes,  at  the  request  of  his 
brother,  to  enable  him  to  have  a  settlement  with  Jonea^  the 
other  partner ;  the  notes  thus  given  by  the  complainant  were 
made  payable  to  Samuel  Scott,  and  since  his  death,  suit  has 
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istituted  thareon  by  his  administratrix  against  the 
inant,  who  filed  his  bill  to  enjoin  the  collection  thereof, 
r  in  substance  the  foregoing  &cts.  On  the  trial  of  the 
he  main  question  involved,  was,  whether  the  firm  of 
;  Jones  was  in  fact  indebted  to  the  complainant  as 
for  the  payment  of  their  debts  out  of  his  individual 
To  make  out  his  case,  the  complainant  offered  in 
I  certain  notes  made  by  Scott  &  Jones,  payable  to 
Bulkley  &  Co.,  Force,  Conley  &  Co.,  which  were  in 
:}8sion,  and  receipts  for  money  paid  by  complainant  to 
persons  for  Scott  &  Jones,  which  are  set  forth  in  the 
The  admission  of  these  papers  in  evidence  was  ob- 
)  by  defendant,  and  the  objection  sustained  by  the 
In  view  of  the  facts  of  this  case,  we  think  these 
d  receipts  were  admissible  in  evidence.  It  is  true, 
that  he  has  the  papers  in  his  possession,  is  not  covV' 
ridence  that  he  paid  them  off  with  his  own  money, 
a  circumstance  in  his  favor,  which  may  be  strength- 
!  supported  by  other  evidence  in  the  case.  We  think 
mpetent  evidence  to  be  submiteed  to  the  jury. 
igh  we  should  not  have  reversed  the  judgment  on 
md  alone,  had  we  been  entirely  satisfied  with  the 
endered  in  this  case,  but  in  looking  through  the 
e  are  not  satisfied  that  justice  has  been  done  to  the 
stnt.  As  there  will  be  another  trial  in  the  cause,  we 
^ar  expressing  any  opinion  upon  the  facts  involved 

e  judgment  of  the  Court  below  be  reversed,  and  a 
granted. 
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Scott  vs.  Russell  and  Allen. 

James  N.  Scott,  plaintiff  in  error,  vs.  Wm.  J.  P.  Russell, 
principal,  and  H.  W.  Alxen,  security,  defendants  in  error. 

When  a  bail-bond  was  taken  by  the  sheriff,  in  a  civil  suit,  payable  to  the 
plaintiff,  conditioned  that  if  the  principal  defendant  shall  well  and  truly 
pay  and  satisfy  the  condemnation  of  the  Court,  or  render  his  body  to 
prison  in  execution  of  the  same,  in  terms  of  the  law,  in  such  cases  made 
and  provided;  and  upon  failure  thereof,  H.  W.  A.,  his  security,  shall 
do  it  for  him  :  Heldf  that  such  a  bail-bond  was  good  and  valid  under 
the  laws  of  this  State, 

Scire  faciaa  on  Bail-bond.  Tried  before  Judge  Uin3E5- 
wooD,  Polk  Superior  Court.    July  Term,  1867. 

Scott  brought  complaint  and  bail  against  Russell  to  April 
Term,  1858  of  said  Court ;  he  obtained  a  verdict  and  judg- 
ment in  1862;  sued  out  a  oaaa  against  Russell  on  the  20th 
of  February,  1866,  (which  was  returned  rum  est  inventus 
on  the  20th  June,  1866,)  and  then  sued  out  Sd.  fa.  against 
Allen,  who  had  become  Russell's  bail.     . 

The  affidavit  for  bail  was  made  by  the  plaintiff  in  person. 
The  bail-bond  was  as  follows : 

Geoegia,  Polk  County  : 

Know  all  men  by  these  presents  that  we,  William  J.  P.  Bos- 
sell  and ,  security,  are  held  and  firmly 

bound  unto  James  N.  Scott  in  the  sum  of  two  hundred  and 
forty-one  dollars  and  fourteen  cents,  for  the  true  payment  of 
which  we  bind  ourselves,  our  heirs,  .-executors  and  adminis- 
trators jointly,  firmly  by  these  presents.  Sealed  with  oar 
seals  and  dated  this  April  28th,  1858. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
a  civil  process  requiring  bail,  at  the  suit  of  James  N.  Scott 
against  said  William  J.  P.  Russell,  in  an  action  of  assumpsit^ 
returnable  to  the  Superior  Court  for  said  county,  on  the  fourth 
Monday  in  April  instant,  hath  been  served  on  said  Russell : 
"  Now  if  the  said  Russell,  in  case  he  is  cast  in  the  said  suit, 
shall  well  and  truly  pay  and  satisfy  the  condemnation  of  the 
Court,  or  render  his  body  to  prison  in  execution  of  the  same, 
in  terms  of  the  law,  in  such  case  made  and  provided,  and 
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ilure  thereof  the  said  H.  W.  Allen  will  do  it  for  him, 

)  above  obligation  to  be  void,  else  to  remain  in  full 

d  virtue. 

W.  J.  P.  RUSSELL,  [l.  8.] 

H.  W.  ALLEN,  Security,     [l.  s.] 

I  approved  by 

.  C.  York,  Deputy  Sheriff," 

3  scire  facias  the  defendant  plead  that  he  was  dis- 
because:  1st,  the  condition  of  the  bond  was  onerous 
t  obliged  the  bail  to  render  his  body  to  jail  if  Rus- 
1  to  pay  the  judgment  or  surrender  himself:  2d,  be- 

bail  aflSdavit  was  made  by  plaintiff's  agent,  who 
t  he  apprehended  the  loss  of  the  debt,  and  not  that  his 
did :  3d,  because  no  affidavit  was  made  by  plaintiff 
3  casa  was  issued :  4th,  because  the  long  delay  in 
casa  increased  the  risk  of  the  bail :  5th,  the  casa 
L^turned  to  the  proper  Court  nor  kept  out  by  the 
t  returned  to  the  Clerk  long  before  the  term  of  the 
h,  the  bail  delivered  Russell  to  the  sheriff  the  day 
ig  the  bond,  and  the  sheriff  received  Russell  and 
le  bail ;  and  lastly,  Russell  was  in  the  Confederate 
ly  during  the  late  war,  and  for  this  reason  could 
id  or  delivered  up  by  his  bail, 
rial  attorneys  for  plaintiff  offered  in  evidence  said 

It  was  objected  to,  because  it  was  not  payable  to 
or  to  the  officer  taking  the  bail,  nor  to  the  plain- 
3  its  condition  was  onerous,  (as  aforesaid,)  and  be- 
iged  him  to  pay  the  debt  or  surrender  Russell, 
rt  rejected  the  bond  and  plaintiff  submitted  to  a 
The  ruling  out  of  said  bond  is  assigned  for  error. 

,  Waddell,  and  Broyles  for  plaintiff  in  error. 

LEXANDER,  represented  by  Akin,  for  defendant 
Tor. 
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Warneb,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  rejection  of  the  bail-bond  when  offered  in 
evidence  to  the  jury.  Two  objections  were  made  to  the  bond: 
First^  because  it  was  not  made  payable  to  the  proper  party. 
Second^  because  the  condition  of  the  bond  was  onerous  and 
not  such  as  the  law  requires.  The  3348th  section  of  the 
Kevised  Code  requires  the  bail-bond  to  be  made  payable  to 
the  plaintiff.  This  bond  is  payable  to  the  plaint^.  By  the 
3363d  section  all  bail  taken  according  to  the  provisioDS  of 
the  CodC;  shall  be  deemed,  held  and  taken  as  spedal  bail,  and 
as  such  be  liable  to  the  recovery  of  the  plaintiff.  The  3348th 
section  before  recited,  declares  that  the  sheriff  or  other  arrest- 
ing officer  shall  take  a  bond  payable  to  the  plmidiff  with  one 
or  more  sufficient  securities,  for  double  the  sum  sworn  to,  and 
return  the  same  to  the  Court  with  the  petition  and  process  to 
which  it  is  made  returnable.  The  requirements  of  the  Code 
are,  that  the  bail-bond  shall  be  in  double  the  sum  sworn  to, 
and  payable  to  the  plaintiff.  No  particular  farm  for  such 
bond  is  prescribed  by  the  Code,  but  all  hail  taken  in  accord- 
ance with  the  provisions  of  the  Code  shall  be  deemed,  held, 
and  taken  as  special  bail,  and  as  such  be  liable  to  the  recovery 
of  the  plaintiff.  The  bond  in  this  case  recites  that  a  civil  pro- 
cess requiring  bail  has  been  served  on  the  defendant,  Bussell  : 
^'  Now,  if  the  said  Bussell,  in  case  he  is  cast  in  the  said  suit,  shall 
well  and  truly  pay  and  satisfy  the  condemnation  of  the  Court, 
or  render  his  body  to  prison  in  execution  of  the  same,  in  terms 
of  the  law  in  such  case  made  and  provided,  and  upon  failure 
thereof,  the  said  H.  W.  Allen  will  do  it  for  him,  then  the 
above  obligation  to  be  void.  If  Russell,  the  prindpal,  shall 
pay  the  condemnation  of  the  Court,  that  is  to  say,  if  he  shall 
pay  the  amount  which  he  shall  be  condemned  to  pay,  by  the 
judgment  of  the  Court,  or  render  his  body  to  prison  in  exe- 
cution of  the  same,  that  is  to  say,  in  execution  of  the  judg- 
ment of  the  Court  as  the  law  requires,  and  upon  his  fiulure 
to  do  so,  his  security,  H.  W.  Allen,  will  do  it  for  him,  then 
the  bond  to  be  void.    What  is  it  that  Allen,  the  se^prity,  has 
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limself  to  do  ?  He  has  simply  stipulated  in  his  bond 
issell,  his  prindpaly  shall  pay  the  jadgment  of  the 
ir  render  his  body  to  prison  in  execution  of  the  same, 
i  of  the  law  in  such  cases  made  and  provided ;  or  that 
)  failare  to  do  so,  that  he,  the  security,  will  pay  the 
it  or  surrender  the  body  of  hia  principal  to  prison  in 
Q  of  the  judgment  as  required  by  law.  The  principal, 
contemplation,  is  in  the  friendly  custody  of  his  bail, 
latter  has  the  power  and  authority  to  surrender  him 
I,  or  legal  custody,  at  any  time  before  final  judgment 
nrefadaa  against  him.  Revised  Code,  section  8365. 
idgment  of  the  Court  is  paid  or  satisfied  by  either 
lipal  or  the  security,  that  is  a  release  of  the  obliga- 
he. bond.  If  Bussell  surrenders  hia  body  to  prison 
ly  in  execution  or  satisfisiotion  of  the  judgment,  or  i^ 
!ty,  in  whose  friendly  custody  he  is,  shall  do  it  for 
is,  surrender  the  body  of  his  principal  to  prison,  as 
lorized  to  do  under  the  law,  in  execution  or  satisfac- 
le  judgment  of  the  Court,  that  is  a  release  of  the 
1  of  the  bond,  and  in  our  judgment  that  is  the  legal 
he  bond  given  by  the  parties  in  this  case, 
case  of  Tucker  vs.  Davis  &  Potter,  (15th  Ga.  Bep., 
d  by  the  defendant  in  error,  the  condition  of  the 
— *^  Now  if  the  said  Gbodman  and  Jerome,  in  case 
iast  in  their  said  suit,  shall  render  their  bodies  to 
execution  of  the  law,  in  terms  of  the  law,  in  such 
e  and  provided,  and  upon  failure  thereof  the  said 
will  do  it  for  them,  then  the  bond  to  bfe  void,  &c.'' 
tion  to  the  bond  in  that  case  was,  that  there  was  no 
1  in  it  that  the  principal  should  pay  the  debt  or  syr- 
iself  in  eosecution.  This  omission  for  the  payment 
>t  by  the  principal,  or  to  surrender  himself  in  exe- 
liscfaarge  of  the  bond,  was  held  to  be  a  &tal  objec-* 
i  bond.  In  this  case,  however,  it  is  stipulated  in 
hat  Russell,  the  principal,  shall  pay  the  debt  or 
satisfy  the  condemnation  of  the  Court,  or  render 
y  prison  in  execution  of  the  same,  in  terms  of  the 
ch  cases  made  and  provided.    In  Lockwood  vs. 
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Saffold,  (1st  Kelly,  72,)  this  Court  held,  that  "condemnation 
money  '^  in  a  bpnd  is  the  amount  fixed  and  settled  by  the 
judgment  or  decree  of  the  Court  in  the  case.  In  Tucker  vs. 
Davis  &  Potter  the  Court  further  held,  that  the  law  did  not 
impose  it  as  a  duty  on  the  security  on  a  bail-bond  to  surren- 
der his  principal  to  jail  or  to  the  sheriff,  "  that  the  security 
may  discharge  himself  by  surrendering  his  principal  to  the 
jail,  or  sheriff:  he  is  not  bound  to  do  so/'  If  he  may  dis- 
charge himself  by  surrendering  his  principal,  as  it  is  declared 
that  he  may  do  by  the  3365th  section  of  the  Code,  it  is  ex- 
tremely difficult  to  arrive  at  the  conclusion,  that  it  would  be 
unlawful  tor  him  to  stipulate  in  his  bond  to  do  that  which  the 
law  expressly  aiUhorizes  him  to  do.  It  is  true,  the  security 
may  or  may  not  surrender  his  principal,  who  is  in  his  friendly 
custody,  in  discharge  of  his  liability ;  if  he  does,  it  discharges 
him,  if  he  does  not,  then  he  is  liable  upon  his  bond.  The 
point  in  the  case  is,  whether  the  security  on  a  bail-bond,  who 
obligates  himself  to  do,  what  the  law  expressly  authorizes 
him  to  do  in  discharge  of  his  liability,  thereby  imposes  an 
onerous  condition,  which  makea  the  bond  void  ?  Can  such  a 
condition,  inserted  in  a  bail-bond,  be  said  in  truth  not  to  be 
toarranted  by  law  f  The  law  confers  upon  him  the  right  to 
surrender  his  principal,  at  any  time,  before  final  judgment 
upon  the  scire  faeias  for  his  own  benefit  and  protection,  and 
where  the  security  obligates  himself  to  do  what  the  law  ex- 
pressly authorizes  him  to  do  for  his  own  benefit  and  protec- 
tion, to  hold  such  an  obligation  to  be  onerous  and  unlawful 
is  more  than  this  Court  is  willing  to  do.  The  judgment  of 
the  Court  in  Tucker  vs.  Davis  &  Potter  was  right  upon  the 

• 

invalidity  of  the  bond,  in  view  of  the  omiUed  stipiilation  in 
it,  but  we  are  not  willing  to  hold  that  the  stipuldHIl  in  th6 
bond  for  the  security  to  do  what  the  law  expresslytothorizcs 
him  to  do,  for  his  own  benefit  and  protection,  is  on«rau^  upon 
him,  or  unlawfvi,  and  thereby  makes  the  bond  void.  The 
bail-bond  in  this  case,  in  our  judgment,  is  a  legal  and  valid 
bail-bond  under  the  provisions  of  the  Revised  Code. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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Valehtinb  W.  BoisciiAiR,  plaintiff  in  error,  vs.  John 

Jones,  defendant  in  error. 

In  a  proceeding  to  foreclose  a  mortgage  on  real  estate  nnder  the  provi- 
sions of  the  Coder  the  mortgagor  cannot  set  up  as  a  defence  for  himself 
against  the  mortgagee,  that  the  property  so  mortgaged  was  trust  pro- 
perty, and  that  he  had  no  right  to  mortgage  it.  The  mortgagee  has 
the  right  to  foreclose  his  mortgage  as  agaiitst  Aim,  there  being  no 
other  parties  interested  before  the  Court. 

Foreclosure  of  mortgage.  Demurrer.  Decided  by  Judge 
Clark,  Randolph  Superior  Court.    November  Term,  1867. 

John  Jones  was  proceeding  to  foreclose  a  mortgage  made 
by  Boisclair,  individually.  Boisclair  showed  for  cause  why 
the  rule  should  not  be  made  absolute,  that  the  mortgaged 
premises  belonged  to  him  as  trustee  and  not  individually. 

Plaintiff  moved  to  strike  the  plea.  The  defendant's  attor- 
ney said  they  represented  Boisclair  as  trustee,  and  his  cestui 
que  trusts,  and  appeared  to  protect  the  trust  estate. 

The  Court  held  that  as  neither  Boisclair  as  trustee  nOr  his 
cestui  que  trustSy  were  parties  to  the  record,  they  could  not  be 
heard  to  object  to  the  foreclosure,  and  ordered  the  rale  made 
absolute. 

This  was  accordingly  done,  and  defendant  excepted  and  as- 
signs the  same  as  error. 

• 

Fielder  and  Jokes,  for  plaintiff  in  error. 

C.  B.  "WooTTEN,  for  defendant  in  error. 
Wabner,  C.  J. 

.  The  ndfUl^gor  executed  the  mortgage  upon  the  property 
as  his  own  estate,  to  secure  the  payment  of  his  individual 
debt.  In  a  proceeding  to  foreclose  the  mortgage  as  against 
him,  he  cannot  be  permitted  to  allege  that  the  property  so 
mortgaged  by  him  \8  his  own  individual  property,  was  not 
his  property,  but  was  trust  property  which  he  had  no  right  to 
mortgage.  The  maker  of  a  deed  cannot  claim  adversely  to 
his  deed,  but  is  estopped  from  denying  his  right  to  sell  and 
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convey.  Revised  Code,  Section  2667.  When  the  mortgage 
shall  be  foreclosed  against  the  mortgagor,  and  the  property 
sold,  or  offered  for  sale  under  the  judgment  of  foreclosure, 
and  other  parties  have  either  a  I^al  or  equitable  interest  in 
it,  they  can  assert  their  rights  to  it  at  the  proper  time,  and  in 
the  proper  manner,  if  they  shall  think  proper  to  do  so. 
McDougald  vs.  Hall,  3d  Kelly's  Rep.,  174.  Whatever  right 
or  title  the  mortgagor  conveyed  to  the  mortgagee,  by  his 
mortgage  deed,  may  be  foreclosed  as  against  him  in  this  pro- 
ceeding, there  being  no  other  parties  before  the  Court  bat 
the  mortgagor  and  the  mortgagee. 

Let  the  judgment  of  the  Court  below  be  ai 


Mary  A.  Cavenaugh  and  the  CdLXTMBUB  Iron  Works 
Company,  plaintiffi  in  error,  w.  Gotliep  Ainchbackeb, 
propounder  of  Susan  Harriet  Naigley's  Will,  de- 
fendant in  error. 

A  married  woman  in  this  State,  who  as  a  midwife  acqaires  money  hy  her 
separate  earnings,  with  the  consent  of  her  husband,  and  afterwards 
with  his  consent,  purchases  real  estate,  and  takes  the  title  thereto  in 
her  own  name,  may  devise  the  same  by  will,  as  her  separate  estate, 
with  or  without  his  assent,  and  after  her  death,  the  husband  cannot  u- 

.  validate  such  devise  by  a  change  of  the  title  to  the  property  in  his  own 
name,  especially  when  his  express  assent  was  given  to  such  devise  st 
the  time  of  the  execution  of  the  will. 

Caveat  to  Will.  Tried  before  Judge  Worrill,  Mnsoogee 
Superior  Court.     May  Term,  1867. 

Jacob  Naigley  was  a  tailor  by  trade,  but  seldom  if  ever 
worked  thereat.  He  was  a  quiet,  sober  man,  and  spent  bis 
time  in  wsuting  upon  and  carrying  about  his  wife  while  she 
was  practising  midwifery,  at  which  she*  was  generally  and 
actively  engaged.  She  made  a  will  and  died..  Ainchbacker 
offered  it  for  proof  in  solemn  form  in  the  Court  of  Ordinaiy  of 
Muscogee  county.     Ca/oeaJts  were  filed  by  the  Cohunbos  Iron 
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Works  Company,  and  Mrs.  Cavenangh.  The  Company  were 
interested  because  they  claimed  part  of  the  land  devised  by 
said  will,  and  Mrs.  Cavenaagh  because  she  claimed  an- 
other part  of  it  Mrs.  Cavenaugh  came  to  the  succession 
on  this  wise :  After  Mrs.  Susan  H.  Naigley  died,  Jacob  Naig- 
lej  married  Mrs.  Madden,  and  died,  leaving  no  issue  by 
her;  his  widow  married  John  Cavenaugh,  who  took  posses- 
sion of  said  property,  and  then  she  died ;  then  Cavenaugh 
married  Miss  Magnes,  and  died,  leaving  her  in  possession  of 
the  property. 

The  grounds  of  caveat  were,  that  at  the  time  the  pretended 
will  was  executed  by  Susan  Harriet  Naigley,  she  was  a  feme 
covertf  and  if  she  had  the  consent  of  her  husband  to  make 
the  same,  that  consent  had  been  revoked. 

It  went  to  the  appeal  by  consent.  The  trial  there  brought 
out  the  foregoing  and  the  following  facts. 

Jacob  Naigley  sued  John  Afflick  in  the  Inferior  Court  of 
"^aid  county,  and  obtained  a  judgment  against  him  for 
?1 500.00  principal,  $66.00  interest,  and  $12.50  costs,  and 
m  the  13th  of  March,  1848,  obtained  2Lji.fa.  for  the  enforoe- 
nent  of  his  judgment. 

Thereupon  a  levy  was  made  and  disposed  of  as  follows : 

'*  Levied  this  fi.fa.  on  the  lot  at  the  South-east  comer  of 
^ront  and  Dillingham  streets,  containing  a  front  of'  147  feet 
0  inches  on  Dillingham  street,  and  a  front  of  35  feet,  run- 
ing  back  for  quantity  (?)  on  Front  streets  Levied  on  as  the 
roperty  of  defendant. 

A.  S.  RUTHERFORD,  Sheriff." 
'*  The  above  levy  sold  on  the  first  Tuesday  in  October, 
Ith  the  encumbrance  of  the  lien  of  Samuel  R.  Andrews  for 
e  sum  of  fifty  dollars. 

A.  S.  RUTHERFORD,  Sheriff." 
*'  Received  of  A.  8.  Rutherford,  Sheriff,  thirty-one  dollars 
d  twenty-five  cents,  the  amount  due  after  deducting  all  cost 
-  tw^o  sales  of  this  levy.    October  3d,  1848. 

JACOB  NAIGLEY." 

And  on  the  3d  of  October,  1848,  said  sheriff  executed  a 
-<1,  (reciting  that  he  had  that  day  sold  said  property  under 
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said^./a.^  <&c.,  that  Susan  Harriet  Naiglej  was  the  highest 
bidder,  and  it  was  knocked  off  to  her  for  fifty  dolkn,  and 
that  she  had  paid  him  that  sum,)  conveying  all  of  said  lot 
with  its  members  and  appurtenances  to  Susan  Harriet  Naig- 
ley,  her  heirs  and  assigns.  It  was  in  the  usual  form  of 
sheriff's  deeds,  and  duly  executed. 

Afterwards  Jacob  Naigley  made  the  following  paper: 

State  op  Georgia,  County  of  Musoogee. 

Whereas,  by  the  common  law  of  force  in  said  State  a 
jemA  covert  is  precluded  from  making  a  testament,  devising 
real  estate,  without  the  license  of  her  husband  first  had  and 
obtained :  And  whereas  my  wife  Susan  Harriet  Naiglej  is  in 
possession  of  a  parcel  or  lot  of  land  in  the  city  of  Columbas, 
situated  on  the  South-east  comer  of  Front  and  Dillingham 
streets  in  said  city,  which  she  is  desirous  of  devising  by  will 
Now,  know  all  men  to  whom  these  presents  may  come,  that 
I,  Jacob  Naigley,  for  myself,  my  heirs  and  assigns,  do  here- 
by, in  consideration  of  my  love  and  affection  for  the  said  Su- 
san Harriet,  and  for  divers  other  causes  and  considerations, 
we  hereunto  moving,  freely,  cheerfully  and  unconditionally 
grant  to  the  said  Susan  Harriet,  the  right  and  authority  to 
devise  and  dispose  of  the  above  described  lot  or  parcel  of  land 
to  any  and  such  person  or  persons  as  she  may  see  fit,  hereby 
binding  myself,  my  heirs  and  assigns,  from  disturbing  those 
who  may  be  in  possession  of  said  property  under  the  said 
devise,  and  warranting  and  defending  their  title  to  the  same, 
and  waiving  all  my  right  and  privilege  to  disturb  or  inter- 
fere, which  I  may  have  under  the  common  law  or  statutes  of 
force  in  Georgia. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  20th  July,  1850. 

JACOB  NAIGLEY,  [l.  s.] 
Signed,  sealed  and  acknowledged  in  presence  of 

A.  Andebson, 
S.  Hoffman, 
Alex'b  C.  Morton,  Justice  Inferior  Court 
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At  the  same  time  and  place,  and  in  presence  of  the  same 
])ers()ns  as  witnesses,  Susan  Harriet  Naigley  executed  her  will 
in  the  usual  form  of  such  instruments. 

It  was  substantially  as  follows : 

Georgia,  Muscogee  County. 

I,  Susan  Harriet  Naigley,  ************* 
and  "  having  first  obtained  license  and  authority  from  my 
/awful  husband,  do  therefore  make  this  my  last  will  and  tes- 
tament, hereby  revoking  all  others  heretofore  made  by  me." 

Item  1st,  provided  for  christian  burial,  &c. 

Item  2d,  directed  prompt  payment  of  her  debts. 

Item  3d,  Whereas  by  a  deed  made  to  me,  on  the  third 
lay  of  October,  in  the  year  one  thousand  eight  hundred  and 
'orty-eight,  by  Adolphus  Rutherford,  sheriff  of  said  county, 
[  came  into  and  now  hold,  by  the  consent  of  my  husband, 
>os8ession  of  a  lot  or  parcel  of  land  in  the  city  of  Columbus, 
>eing  the  South-east  corner  of  Front  and  Dillingham  streets, 
aving  a  front  on  Front  street  of  thirty-five  (35)  feet,  and  a 
mnt  on  Dillingham  street  of  one  hundred  and  forty-seven 
et  ten  inches,  known  as  having  once  been  the  pix)perty  of 
tie  John  Affleck,  I  do  hereby  give,  bequeath  and  devise  the 
bove  discribed  lot  or  parcel  of  land  to  my  husband  Jacob 
raigley,  to  be  used  and  employed  by  him,  and  not  at  all  sub- 
ct  to  his  debts  or  to  be  sold  by  him,  for  and  during  his 
itural  life,  and  at  his  death,  to  be  held  and  employed  by 
ly  beloved  grand  children  hereinafter  named,  to  be  held  by 
lem  in  joint  tenancy.  The  grand  children  herein  alluded 
'^  are  Goitlief  Ainchbacker,  Samuel  Ainchbacker,  and 
rniis  Ainchbacker.  And  in  the  event  of  the  death  of  all  of 
ul  children  before  the  death  of  my  said  husband,  then  the 
ove  described  property  to  be  his  in  fee  simple;  and  in  the 
t'lit  of  the  death  of  either  of  the  said  children,  then  thepro- 
rt/sr  to  the  survivor  or  survivors  of  them ;  and  in  the  event  of 
-  death  of  all  of  said  children  and  my  said  husband,  then  the 
tV>re  described  property  to  go  to  the  heirs  of  said  children." 
X* lie  will  was  written  by  Morton  when  Mrs.  Naigley  was 
J   %vife  of  Jacob  Naigley,  and  when  she  was  of  sound  and 
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disposing  mind,  and  the  license  by  her  husband  was  execated 
onder  Morton's  advice  to  make  her  will  valid.  She  died 
about  four  months  afler  the  will  was  executed. 

Afterwards,  on  the  11th  day  of  October,  1851,  Jacob  Naig- 
ley  executed  an  instrument  under  seal  and  attested  by  three 
witnesses,  in  the  words  following :     "  Whereas,  on  the  20th 
day  of  July,  in  the  year  1860, 1,  Jacob  Naigley,  by  instra- 
ment  of  writing,  then  signed  and  sealed  by  myself,  I  did 
then  declare  that  Susan  Harriet  Naigley,  then  in  life,  being 
the  wife  of  me,  the  said  Jacob,  might,  of  her  own  will  and 
accord,  devise  certain  real  estate  described  by  said  instra- 
ment  as  being  then  in  the  possession  of  said  Susan  Harriet 
Naigley,  viz :  lot  on  the  South-east  comer  of  Front  and  Dil- 
lingham streets,  in  the  city  of  Columbus :  And  whereas,  the 
power  and  authority  thereby  vested,  amounting  alone  to  the 
making  a  disposition  of  the  same  by  will,  by  and  through  my 
said  wife,  then  in  life,  but  now  deceased:  And  whereas, the 
right  to  revoke  any  will  that  the  said  Susan  Harriet  Naiglef 
may  have  made,  devising  and  disposing  of  any  real  estate 
then  and  now  belonging  to  me :    Now,  know  all  men,  that  I, 
Jacob  Naigley,  being  of  sound  mind,  do  hereby  revoke  and 
recall  all  pow^  and  authority  then  intended  to  be  vested  by 
me  in  my  aforesaid  wife,  the  said  Susan  Harriet.    And  I  do 
hereby  revoke  any  and  all  wills,  instruments,  deeds,  gifts  or 
conveyances,  any  and  all  devises  whatever  that  the  said  Susan 
Harriet  Naigley  may  have  made  of  the  said  lot  of  land  in  the 
city  of  Columbus,  on  the  South-east  corner  of  Front  and 
Dillingham  streets,  and  the  same  is  hereby  declared  void  and 
of  no  effect  whatever,  hereby  retaining  to  myself,  my  heirs 
and  assigns,  all  the  right  and  title  to  the  aforesaid  lot  of  land, 
as  fully  as  if  no  such  instrument  was  ever  made,  or  any  will 
ever  made  by  the  said  Susan  Harriet  Naigley  to  any  person 
or  persons  whatever.    In  testimony,''  <&c. 

This  revocation  was  recorded  in  the  office  of  the  Clerk  of 
the  Superior  Court,  on  the  30th  of  October,  1851. 

Aflerwards,  on  the  11th  of  November,  1861,  Jacob  Naig* 
ley  obtained  an  order  of  said  Inferior  Court  that  the  then 
sheriff  should  make  a  deed  to  said  Jacob  Naigley  for  said  lot 
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It  was  recited  in  the  order  that  Rutherford  levied  on  said 
land  bv  said  Ji.  fa.  and  sold  it,  that  it  was  knocked  off  to 
Jacob  Naigiey  at  $50,  and  that  Rutherford  failed  to  make  a 
(IctHl  therefor  to  Jacob  Naigley,  but  "  improperly"  executed 
.Slid  deed  therefor  to  said  Susan  Harriet  Naigley.  And  ac- 
cording to  said  order,  F.  A,  Jepson,  sheriff,  on  the  day  last 
aforesaid,  executed  a  deed  to  Jacob  Naigley  for  said  land,  in 
the  usual  form  of  sheriff's  deeds.  It  was  duly  recorded  on 
the  same  day. 

The  evidence  being  closed,  the  Judge  charged  the  jury 
among  other  things,  as  appears  in  the  opinion. 

The  Caveators  requested  the  Court  to  charge  the  jury  that 
Hie  receipt  upon  the  fi,  fa.  by  Jacob  Nafgley  in  evidence,  is 
Mich  a  receipt  as  is  proper  to  be  given  when  the  plaintiff  in 
f'.fa,  purchases  at  a  sale  under  his  own  fi.fa.,  and  therefore 
^ucli  receipt  does  not  prove  that  he  was  or  was  not  the  pur- 

hascr  and  paid  the  money,  nor  does  such  receipt  tend  to  prove 

:liat  any  other  person  paid  the  money:  further  should  they 

ir.u],  from  the  evidence,  that  the  Columbus  Iron  Works  Com- 

[•any  are  purchasers  of  the  property  in  controversy  for  a  val- 

*:i)jle  consideration,  deriving  their  title  from  Jacob  Naigley, 

i(.'  hiL-^band,  then  the  equitable  separate  estate  in  Mrs.  Naig- 

;-,  ^\wh  as  might  ordinarily  enable  her  to  convey  by  will, 

I'll  will  cannot  beset  up  by  the  propounder  (he  being  a 

n  re  volunteer,)  so  as  to  defeat  the  title  of  such  purchasers 

*r  valu(\ 

Tlio  Judge  declined  to  give  cither  of  said  requests.  The 
ii'v  set  up  the  paper  as  Mrs.  Susan  Harriet  Naigley^s  last 
ill. 

The  errors  assigned  by  the  plaintiffs  in  error  are  the  charges 

tiie  Court  as  aforesaid,  and  his  refusal  to  give  in  charge 
;<I  requests. 

W.  Williams  and  B.  Hill  for  plainti£&  in  error, 

-  V  lkx'b  Morton  and  H,  L,  Benning  for  defendant  in 
error. 

33 
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Warner,  C.  J. 

The  main  question  presented  for  the  judgment  of  the  Court 
in  this  case  is,  the  right  of  Mrs.  Naigley,  a  married  woman, 
to  devise  by  will  the  property  specified  in  tlie  record,  under 
the  state  of  facts  presented  therein.  A  married  woman  may 
make  a  will  in  this  State,  when  having  a  separate  estate  abso- 
ItUely,  or  an  estate  in  expectancy  her  husband  consents  to  her 
disposing  of  the  same.  Revised  Code,  Section  2375.  The 
husband's  consent  is  not  necessary  except  to  dispose  of  an 
estate  in  expectancy.  In  Liptrot  vs.  Holmes  (1st  Kelly's 
Rep.  389)  this  Court  recognized  the  principle,  that  a  feme 
covert  might  dispose  of  her  separate  property y  that  the  moment 
property  can  be  enjdyed,  it  must  be  enjoyed  with  all  its  tw<»- 
dents.  The  property  in  controversy  in  that  case,  was  personal 
property,  but  we  think  there  is  no  sound  distinction  between 
the  right  of  a  feme  covert  to  dispose  of  her  separate  personal 
estate  and  her  separate  real  estate  by  will,  inasmuch  as  both 
estates  under  our  law  are  placed  on  the  same  footing  as  to  dis- 
tribution :  the  more  especially  in  this  case,  as  the  personal 
earnings  of  the  wife  were  received  by  her  in  money,  and  in- 
vested in  real  estate  by  the  consent  of  her  husband.  The  errors 
assigned  are,  to  the  chiarge  of  the  Court  as  given  to  the  jury, 
and  the  refusal  of  the  Court  to  charge  the  jury  as  requested 
by  the  counsel  for  the  caveators.  The  Court  below  charged 
the  jury  "  that  if  the  property  disposed  of  by  the  will  was 
the  separate  estate  of  Mrs.  Naigley,  purchased  with  her  own 
earnings  as  a  midwife,  with  the  consent  of  her  husband,  then 
she  had  the  right,  although  a  feme  covert,  to  dispose  of  the 
same  by  will  without  the  assent  of  her  husband.  If,  there- 
fore, the  jury  should  believe  from  the  evidence  that  Mrs. 
Naigley  had  earnings  separate  from  that  of  her  husband  and 
with  his  consent,  and  that  she  purchased  the  property  in 
controversy  and  paid  for  it  with  her  own  money,  and 
took  the  sheriff's  deed  therefor  to  herself,  and  all  this  with 
the  assent  of  her  husband,  then  the  property  became  her 
separate  estate,  and  she  had  the  right  to  devise  the  same  by 
will  without    her    husband's  consent,    and  in  such  eveat^ 
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tlie  fact  that  the   husband  procured  a  change  of  the  title 

alter   her  death,   cannot  effect  the  validity   of  her  will  so 

made."     The  jury  found  a  verdict  in    favor    of  the    pro- 

}K)nnder  of  the  will — ^which  establishes  the  fact  that  the 

property  devised  by  Mrs.  Kaigley  was  her  separate  property. 

We  find  no  error  in  the  charge  of  the  Court  below  to  the  jury 

upon  this  point  in  the  case ;  the  question  was  fairjy  submitted 

to  them  upon  the  evidence,  and  this  Court  is  satisfied  with 

their  verdict.     Nor  is  there  any  error  in  that  part  of  the 

charge  of  the  Court  relating  to  the  acts  of  the  husband  in 

/uocuring  a  change  of  title  after  Mrs.  Naigley's  death,  so  far 

a.^   the   validity  of   her   will   is   concerned.     The  property 

<]e\ised  by  her  was  her  separate  property  y  or  it  was  not,  at  the 

time  of  making  her  will,  and  at  the  time  of  her  death.     The 

^iihsequent  conduct  and  acts  of  the  husband  manipulating  that 

title,  either  for  his  own  benefit  or  that  of  others,  after  her 

Jtuthy  could  not  affect  her  right  to  dispose  of  her  separate 

>n>pcrty  by  will,  or  invalidate  her  act  in  doing  what  she  had 

he  lawful  right  to  do,  with  or  without  his  assent, — the  more 

-p-cially  with  his  assent — at  the  time  the  will  was  executed. 

lie  first  request  to  charge  the  jury  was  properly  refused  by 

;jo  Court  below,  for  the  reason  that  it  requires  a  definite 

vpn^ssion  of  opinion  of  the  Court  to  the  jury  as  to  the  effect 

n*]  weight  of  the  evidence,  which  the  receipt  upon  the^.  fa. 

uirht-tohave  upon  their  minds.     The  Court  admitted  the 

-i«?c;nce  as  competent  for  the  consideration  of  the  jury,  and 

mt  was  all  the  Court  had  any  right  to  do  with  it;  the  effect 

nl  w^eight  of  that  evidence  was  a  matter  exclusively  for  the 

tr<i<leration  of  the  jury.   The  receipt  upon  the  fi.  fa.  speaks 

r  itrself,  and  it  was  not  for  the  Court  to  say  whether  it  was 

J' roper  receipt  to  be  giveriy  or  not;  that  was  a  question  for 

♦  •  jury,  and  it  was  also  a  question  for  the  jury  to  say  what 

//  fuled  to  prove,  and  not  a  question  for  the  Court  to  decide. 

['he    second  request  to  charge  the  jury  was  also  properly 

'is^d,  in  view  of  the  issue  then  before  the  Court  for  trial. 

hritever  rights  the  Columbus  Iron  Works  may  have  to  the 

>oerty  as  purchasers  from  Jacob  Naigley,  the  husband,  may 

hereafler  asserted  in  a  proper  case  made  before  the  Court. 
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The  question  upon  trial  was,  whether  Mrs.  Naigley  bad  the 
right  to  dispose  of  the  property  by  will  as  her  separate 
estate.  The  title  to  the  property  devised  by  the  will,  as  be- 
tween the  devisees  and  the  Columbus  Iron  Works,  was  not 
before  the  Court  for  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


B.  A.  Wise,  plaintiff  in  error,  vs.  Copley,  Stone  &  Co., 
for  the  use  of  W.  L.  LeConte,  defendant  in  error. 

A.  J.  Riddle,  plaintiff  in  error,  vs.  The  Sake,  defendant 

in  error. 

A  creditor  of  an  individual  member  of  a  mercantile  firm,  who  purchases 
goods  of  such  individual  member,  at  his  solicitation,  knowing  the  goods 
80  purchased  to  be  copartnership  property,  which  goods  were  charged 
to  the  purchaser  on  the  copartnership  books — cannot,  in  a  suit  insti- 
tuted by  the  copartnership  or  their  assignee  for  the  value  of  the  goods, 
plead  payment,  or  a  set* off  thereto,  the  indebtedness  of  such  individual 
partner,  in  bar  of  the  plaintiff's  right  to  recover,  in  such  suit  The 
sale  by  one  partner  of  the  copartnership  effects  in  payment  of  his  ttufi* 
vidtml  debt,  is  not  binding  upon  the  other  partners,  without  their  know- 
ledge and  assent  thereto  be  clearly  and  distinctly  proved. 

Certioraris  from  the  Justices'  Court.  Decided  by  Judge 
Cole,     Bibb  Superior  Court.     November  Term,  1867. 

F.  H.  Stone  owed  Wise  $53.35,  and  afterwards  formed  a 
partnership  with  W.  S.  Copley  and  W.  L.  LeConte,  as  mer- 
chants, under  the  style  of  Copley,  Stone  &  Co. 

Wise  presented  his  account  against  Stone  to  him,  at  the 
store  of  the  firm,  and  Stone  asked  him  to  trade  out  the 
amount  in  the  store.  Wise  agreed  to  do  so,  and  received  at 
different  times,  in  the  usual  course  of  trade,  goods  worth  835, 
out  of  said  store  and  from  the  goods  which  Wise  knew 
belonged  to  the  firm. 

Stone  charged  the  goods  to  Wise  on  the  firm  booksj  but 
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Wise  did  not  know  this  at  the  time;  he  supposed  Stone 
would  keep  an  account  of  the  goods  as  they  were  delivered, 
but  did  not  know  whether  Stone  would  charge  them  on  the 
firm  books  to  himself  or  to  Wise. 

The  other  partners  were  absent  when  this  arrangement 
was  made,  and  knew  nothing  about  it ;  but  Wise  did  not 
then  know  whether  they  knew  it  or  not. 

Afterwards  the  firm  dissolved,  being  in  debt  to  LeCoute 
and  other  outside  creditors.  All  of  their  assets  and  the  book 
accounts  were  assigned  to  LeConte  to  pay  first  the  outside 
creditors  and  then  himself.  LeConte  paid  the  outMde  cred- 
itors, all  except  about  $10. 

In  the  name  of  the  firm  for  his  use,  be  sued  Wise  for  said 
goods.     Wise  plead  payment. 

Besides  the  foregoing  facts,  it  also  appeared  that  Wise  did 
not  credit  bis  account  on  Stone  with  the  goods  received  by 
him  from  the  firm's  store,  nor  on  his  books,  nor  by  giving  a 
receipt. 

The  facts  in  Biddle's  case  are  as  follows : 

After  the  firm  was  formed,  Riddle  did  work  for  Copley 
worth  $34,  and  for  Stone  worth  $14,  and  went  to  the  firm's 
store  to  collect  his  bills. 

Copley  asked  Riddle  to  trade  out  the  bill  in  their  store, 
saying  they  were  young  merchants  needing  money,  &c.  Stone 
was  sitting  in  the  window,  and  Riddle  then  thought  he  heard 
what  Copley  said.  To,  accommodate  them  he  consented  to 
trade  out  both  bills,  and  accordingly  from  the  11th  of  May 
to  the  16th  of  August,  1866,  he  obtained  from  Copley,  Stone 
&  Co.,  groceries  worth  $43.47.  He  had  not  before  traded 
with  them,  and  took  these  goods  at  Copley's  solicitation,  be- 
lieving Stone  was  a  party  to  the  transaction. 

He  did  not  know,  nor  did  he  consider,  whether  the  goods 
woald  be  charged  on  the  firm  books  to  him  or  to  Copley  and 
Stone.  He  usually  bought  for  cash,  and  did  not  make  ac- 
counts. His  said  bills  were  never  paid  except  by  the  receipt 
of  said  goods. 

He  did  not  know,  when  the  arrangement  was  made  nor 
when  he  got  the  goods,  that  LeConte  disapproved  of  the  ar- 
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rangement^  nor  did  he  know  LeConte ;  he  knew  a  man  by 
that  name  belonged  to  the  firm.  But  LeConte  was  a  member 
of  the  firm^  so  advertised  in  the  daily  newspapers  of  Macon 
and  by  placards  in  the  store. 

The  books  of  the  firm  contained  an  account  against  each  of 
its  members^  but  the  goods  gotten  by  Kiddle  were  charged  to 
him  and  not  to  Copley  or  Stone.  Riddle  never  credited  Cop- 
ley^s  or  Stone's  accounts  with  the  goods  received^  nor  receipted 
either  of  them  for  the  same;  he  kept  no  books. 

LeConte  was  never  informed  of  this  arrangement  while  the 
partnership  lasted^  and  never  assented  to  it.  He  sued  Riddle 
on  said  account^  in  the  firm's  name  for  his  use,  and  Rid- 
dle plead  payment^  and  showed  the  dissolution  and  assign- 
ment as  in  Wise's  case. 

The  cases  were  pending  in  the  Justices'  Court,  and  upon 
the  foregoing  fiicts,  judgments  were  rendered  against  each  of 
said,  defendants  for  the  amount  of  his  account  and  costs. 

Each  sued  out  certiorari.  By  consent  they  were  argued 
together  in  the  Court  below,  and  the  oertioraris  were  dis- 
missed because  the  Judge  thought  the  judgments  right  nnd^ 
the  facts  aforesaid.  And  now  (in  one  bill  of  exceptions)  this 
Court  is  asked  to  reverse  said  decision. 

Bacx)K  &  Simmons,  E.  F.  Best,  for  plaintiff  in  error. 
Lanieb  &  Anderson,  for  defendants  in  error. 

Warner,  C.  J. 

The  only  question  presented  by  the  record  in  this  case  is, 
whether  a  creditor  who  holds  a  demand  against  an  individaal 
member  of  a  mercantile  firm,  purchases  the  copartnership 
goods  from  that  individual  member  of  tlie  firm,  knowing  the 
same  to  be  copartnership  property,  can,  in  an  action  brought 
against  him  by  the  partners  or  their  assignee  for  the  valae  of 
the  goods  so  purchased,  plead  that  demand,  either  as  pay-* 
ment,  or  as  a  set-off  against  the  copartners  or  their  assignee. 
The  goods  were  purchased  of  one  of  the  copartners  at  his 
solicitation,  by  the  creditor  of  the  individual  partner,  and 
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were  charged  to  the  purchaser  on  the  copartnership  books. 
It  is  a  well  settled  rule,  that  one  partner  cannot  dispose  of 
the  copartnership  proj^rty  in  payment  of  his  individiuil  debt, 
without  the  assent  of  his  copartners,  either  express  or  by 
necessary  implication.  In  order  to  create  the  implied  assent 
of  the  other  partners  to  such  a  transaction,  the  evidence 
should  be  clear  and  satisfactory,  which  the  evidence  in  this 
record  does  not  establish.  It  is  true,  that  each  partner  is  the 
agent  of  his  copartners  when  acting  wiUiin  the  scope  of  the 
copartnership  business ;  but  it  is  not  true  that  one  individual 
partner  has  either  the  legal  or  moral  right  to  appropriate  the 
copartnership  effects  to  the  payment  of  his  individual  debts, 
triihout  the  assent  of  his  copartners.  Such  assent  should  be 
established  by  clear,  indubitable  evidence,  in  order  to  bind 
the  other  copartners.  To  establish  the  rule  as  contended  for 
by  the  plaintiff  in  error  in  this  case,  would  be  a  dangerous 
and  mischievous  precedent,  and  contrary  to  the  decision  of 
this  Court  in  Harlow  vs.  Rosser,  Scurry  &  Co.,  28th  Ga. 
Rep.,  219.  See  also  the  case  of  Dob.  vs.  Halsey,  16th  John. 
Rep.,  34. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


William  A.  Rawson,  plaintiff  in  error,  vs.  William  F. 

Davis,  Sheriff,  John  W.  Jones,  et  al.,  defendants  in 

error. 

(Judge  Harris  did  not  preside  in  this  case.) 

When  an  execution  has  been  levied  on  the  property  of  the  defendant 
sufficient  to  pay  the  debt,  and  afterwards  such  levy  is  dismissed  by  the 
plaintiff  without  the  sale  of  the  property,  the  mere  fact  of  the  dismis- 
sal of  the  levy  by  the  plaintiff,  when  shown  to  have  been  unproductive, 
does  not  destroy  the  lien  of  his  judgment  and  postpone  the  same  in 
favor  of  junior  judgment  creditors. 

Bule  against  sheriff  and  motion  to  distribute  money.  De- 
cided by  Judge  Clarke.  Randolph  Superior  Court.  No- 
vember Term,  1867. 
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This  case  came  up  upon  an  agreed  statement  of  &ct8,  and 
without  the  record. 

William  F.  Davis^  sheriff,  had  certain  money  arising  firom 
the  sale  of  the  property  of  Seaborn  A.  Smith,  and  William 
A.  Rawson  wished  to  have  it  applied  to  a  /.  fa.  which  he 
held  by  transfer  from  Bemis  &  Prescott,  plaintiffs  in  fi.  fa.^  vs. 
said  Smith,  to  the  exclusion  of  the^./a.  which  had  brought 
the  money  into  court,  and  certain  other  fi.  fas.  These  w«re 
all  younger  than  Rawson's  Ji,  fa.,  but  it  was  contended  that 
Rawson's  Ji.  fa.  was  in  law  paid  off,  or  that  plaintiffs  in  that 
fi.fa.  had  abandoned  their  lien.     Upon  this  issue  was  joined. 

It  was  agreed  that  the  Judge  should  hear  the  evidence  and 
decide  the  matter  without  a  jury. 

The  Bemis  &  Prescott  fi.  fa,  issued  from  Randolph  Supe- 
rior Court,  and  was  returnable  to  its  May  Term,  1856.  It 
called  for  $2,300,  with  $—  interest  and  $—  costs^  In 
1858  it  had  been  levied  on  a  house  and  lot  in  Cuthbert,  and 
also  on  slaves  (admitted  by  counsel  to  have  been  at  the  time 
aufficient  in  value  to  have  paid  the  same.)  On  the  5th  No- 
vember, 1858,  the  defendant  had  paid  Bemis  &  Prescott 
S765,  and  they  receipted  for  it  on  the  JL  fa.  On  the  same 
day  the  sheriff  wrote  on  the  fi.  fa.  a  dismissal  of  the  levies, 
reciting  that  he  had  dismissed  them  without  a  sale  of  the 
property,  by  order  of  the  plaintiffs.  And  on  the  same  day 
plaintiffs  transferred  the  fi.fa.  to  Rawson.  * 

The  plaintiffs  in  the  junior  judgments  examined  Smith, 
the  defendant  in  the  fi,  fas.,  who  testified:  that  he  paid  Raw- 
son  $200,  for  which  he  took  no  receipt,  and  which  had  not 
been  credited  on  the  fi.  fa.;  that  the  levies  were  dismissed  by 
Bemis  &  Prescott  and  not  by  Rawson,  to  whom  the  JL  feu 
was  afterwards  transferred ;  he  did  not  pay  Bemis  &  Prescott 
anything  for  dismissing  the  levies,  the  $200  paid  Rawson  was 
for  holding  up  the  fi.  fa.  for  twelve  months  after  he  had 
arranged  for  taking  the  transfer,  and  knew  what  he  paid. 
The  money  was  paid  and  transfer  made  and  the  levies  dis- 
missed  at  the  same  time,  plaintiffs,  defendant  and  Rawson  all 
being  present  and  understanding  the  arrangement. 

Rawson  testified :  that  he  paid  in  full  to  Bemis  & 
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cott  what  the  fi,  fa.  called  for  at  the  date  of  the  transfer ; 
that  the  levies  had  been  dismissed  before  the  transfer ;  nothing 
was  paid  for  said  dismissal,  but  Smith  paid  Rawson  some 
money  (he  did  not  remember  how  much)  in  consideration  of 
his  holding  up  the  fi.  fa.  for  twelve  months. 

The  Court  held  that  the  junior  judgments  should  take  the 
money  in  preference  to  the  older  judgment^  and  of  this  Raw- 
son  complains. 

H.  FiELDEB,  for  plaintiff  in  error,  cited  §  §  3584,  5853 
of  the  Code. 

W.  D.  KiDDOO,  Hood,  C.  D.  Wootten,  for  defendants 
in  error. 

Warxer,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  deciding  that  the  junior  judgment  creditors  were 
entitled  to  the  money,  to  the  exclusion  of  the  older  ^.  fa.  The 
fi.fa.  in  favor  of  Bemis  &  Prescott,  was  levied  upon  the  defend- 
ant's property  sufficient  to  satisfy  the  same.  On  the  5th  day 
of  November,  1858,  the  defendant  paid  part  of  the  money 
due  on  the  fi.  fa.,  and  the  plaintiffs  ordered  the  levy  to  be 
dismissed,  the  sheriff  making  the  following  entry  on  the  fi^ 
fa.:  "Levy  dismissed  by  order  of  the  plaintiffs  toUhotU  a 
9ale  of  the  property J^  Subsequently  the^.  fa.  was  transferred 
by  the  plaintiffs  to  Rawson,  and  the  defendant  paid  him  two 
hundred  dollars  for  twelve  months'  indulgence  thereon,  which 
was  not  credited  on  the^.  fa.  Upon  this  statement  of  facts, 
it  is  insisted  that  Rawson's^./a.  lost  its  lien  upon  the  defend- 
ant's property,  and  should  be  postponed  in  favor  of  the 
junior  judgment  creditors  of  the  defendant.  By  the  3607th 
section  of  the  Revised  Code,  it  is  declared  that  "  A  levy  upon 
personal  property  sufficient  to  pay  the  debt,  UTUiccomUed  for^ 
is  prima  facie  evidence  of  satisfaction  to  the  extent  of  the 
value  of  such  property,  and  the  dismissal  of  a  levy  wnea?- 
plained  is  an  abandonment  of  the  lien  so  far  as  third  persona 
are  concerned."     The  levy  made  on  the  defendant's  property 
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is  accounted  for ;  it  was  dismissed  by  order  of  the  plaintifis 
wiikout  a  sale  thereof.     The  dismissal  of  the  levy  on  the  exe- 
cution is  also  accounted  for,  or  rather  escplained^  so  far  as  to 
show  that  it  was  not  satisfied  out  of  the  defendant's  property. 
When  a  levy  has  been  made  on  the  defendant's  property  and 
dismissed,  it  must  be  shown  that  the  execution  was  not  saJtU- 
fied  thereby  ;  for  if  it  is  uneocplained^  it  will  be  considered  as 
an  abandonment  of  the  lien,  so  far  as  third  persons  are  con- 
cerned.    In  this  case  it  was  explained,  and  shown  that  the 
execution  was  not  paid  off  or  satisfied,  either  by  the  rrumey  or 
property  of  the  defendant.     A  levy  upon  property,  or  the 
dismissal  of  a  levy  may  be  accounted  for  or  explained,  as  any 
other  facts  may  be  explained.     The  question  in  such  cases  to 
be  settled  is,  whether  the  execution  has  in  fact  been  satisfied, 
either  by  the  money  of  the  defendant  or  his  property.     In 
the  absence  of  proof  to  the  contrary,  the  legal  presumption 
is  that  it  has,  when  the  levy  is  not  accounted  for^  or  the  dis- 
missal of  the  levy  is  not  explained  ;  but  like  any  other  legal 
presumption,  it  may  be  rebutted  by  the /octe  of  the  oaae.     In 
Ryan  vs.  Lieber,  (30th  Ga.  Rep.,  433,)  this  Court  held  that 
the  levy  of  an  execution  on  personal  property,  which  has 
been  dismissed  by  the  plaintiff  or  his  attorney,  without  being 
productive,  and  when  no  injury  has  resulted  from  such  dis- 
missal, sufficiently  accounts  for  and  explains  such  levy,  to 
authorize  the  plaintiff  to  proceed  with  its  collection,  and  to 
enable  it  to  participate  in  the  distribution  of  a  fund  in  court, 
raised  from  the  sale  of  the  defendant's  property,  according  to 
its  priority.     This,  in  our  judgment,  is  a  fair  and  pradioai 
exposition  of  the  rule  applicable  to  such  cases.      What  good 
reason  can  be  given,  why  a  plaintiff  who  has  levied  his  exe- 
cution upon  the  defendant's  property,  and  dismissed,  it,  either 
from  motives  of  humanity  or  otherwise,  without  obtaining 
satiafaction  thereof ,  should  lose  his  lien  ?    The  two  hundred 
dollars  paid  by  Rawson  in  this  case,  was  not  paid  to  him  to 
releaee  the  property  of  the  defendant.    The  levy  had  been 
dismissed  by  the  plaintiffs  before  the  execution  was  trans- 
ferred to  him ;  the  money  was  paid  to  him  after  he  became 
the  owner  bf  the  execution,  by  the  defendant,  for  indolgaioe^ 
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and  did  not  affect  his  judgment  lien  upon  the  defendant's 
property.  According  to  the  facts  presented  by  this  record^ 
the  fi,  fa.  controlled  by  Rawson  had  not  lost  its  lien  upon  the 
defendant's  property,  and  should  not  have  been  postponed  in 
favor  of  the  junior  fi.  fas^  against  the  defendant. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Samuel  Montgomery,  plaintiff  in   error,  vs,  William 
Walker  and  Sarah  Walker,  defendants  in  error. 

Where  a  bill  was  filed  by  a  complainant  who  alleged  that  he  was  the  sole 
heir-at-law  of  a  deceased  intestate,  praying  for  an  injunction  to  restrain 
a  temporary  administrator  from  wasting  the  estate  pending  the  litiga- 
tion for  permanent  letters  on  the  estate  of  the  decedent,  alleging  that 
he  had  been  informed  and  believed  that  the  security  on  the  temporary 
administrator's  bond  was  insufficient,  and  that  the  defendant  was  in- 
solvent ;  which  prayer  for  injunction  the  chancellor  refused  to  sanction 
upon  the  ground  that  the  complainant  had  an  adequate  common-law 
remedy,  by  requiring  the  temporary  administrator  to  give  additional 
security  upon  his  bond :  Heldj  that  this  Court  will  not  control  the  dis- 
cretion of  the  chancellor  in  refusing  the  injunction  upon  the  statement 
of  facts  contained  in  complainant's  bill ;  the  more  especially  as  the 
charges  made  of  waste  and  fraud  on  the  part  of  the  defendant,  are 
general,  without  stating  any  particular  acta  of  waate  by  the  defendant, 
or  any  particular  (icta  of  fraud  done  by  him. 

Equity.  Injunction.  Decided  by  Judge  Irwin.  Cham- 
bers.    Gilmer  County.    June^  1867. 

Montgomery  averred  in  his  bill  as  follows :  William  R. 
ting,  of  Gilmer  County,  Georgia,  died  in  July,  1865,  intes- 
ate,  leaving  no  widow,  nor  child,  nor  lineal  heir;  he  died, 
eized  and  possessed  of  estate  real  and  personal,  viz:  his 
itantation  in  said  county,  containing  three  lots  of  land  of 
ne  hundred  and  sixty  acres  more  or  less,  each,  with  tene- 
lents  and  improvements  thereon  worth  $3,000,  or  other  large 
iin,  and  worth  for  rent  annually  $200;  cows,  hogs,  house- 
rjld  and  kitchen  furniture  worth  say  $100;  notes,  &c.,  worth 
LV  $1,300,  and  specie,  say  about  $1,800. 
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Complainant  was  deceased's  half  brother  and  his  next  of 
kin  and  heir-at-law,  and  therefore  entitled  to  the  estate  and 
the  administration.  If  other  whole  or  half  brothers  were 
living,  complainant  did  not  know  it ;  if  they  were,  they  will 
take  equally  with  him. 

When  King  died,  Sarah  Walker  was  living  on  his  planta- 
tion, and  with  her  complainant,  afler  said  death,  agreed  that 
she  would  remain  there  and  take  care  of  the  property  unmo- 
lested, till  complainant  could  go  to  his  home  in  Lumpkin 
County,  Georgia,  and  prepare  to  take  possession  in  person  as 
administrator.  Notwithstanding  this  agreement,  she  and  her 
son  William  Walker,  and  others  unknown  to  complainant, 
collectively  combined  and  confederated  together,  wickedly 
intending  to  injure  and  defraud  complainant  of  his  said  right 
of  inheritance  and  administration,  and  to  waste  and  destroy 
the  property  of  deceased,  and  to  sell,  use  and  dispose  of  it  to 
their  own  use ;  without  complainant's  consent,  immediately 
after  said  death,  they  took  possession  of  all  of  said  property 
and  converted  it  to  their  own  use. 

Complainant  is  informed  and  believes  they  intend  perpetu- 
ally and  effectively  to  prevent  him  from  the  enjoyment  of 
said  property,  and  keep  the  same  for  themselves;  for  this 
purpose  William  Walker  applied  to  the  Court  of  Ordinary 
of  Gilmer  County,  "  under  false  pretences  and  without  the 
knowledge  or  consent  of  complainant,"  and  obtained  there- 
from, "  by  false  representations,"  temporary  letters  of  admin- 
istration on  said  estate  "  for  the  purpose,  as  he  believes,  the 
more  effectually  to  damage"  complainant,  and  '^to  commit 
devastation  on  said  estate  under  cover  of  authority."  Cwn- 
plainant  believes  that  the  security  on  this  administration  bond 
"  is  wholly  insufficient." 

After  said  temporary  letters  were  granted,  complainant  ap- 
plied to  said  Court  for  permanent  letters  of  administration  on 
said  estate,  and  obtained  them  over  the  protest  of  said  Wil- 
liam Walker ;  from  this  judgment  of  the  ordinary,  William 
Walker,  with  such  fraudulent  purpose,  has  appealed  to  the 
Superior  Court,  and  the  appeal  is  still  pending.  (A  cc^y  o£ 
said  proceedings  in  the  Court  of  Ordinary,  is  shown  as  an 
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exhibit  to  the  bill.  The  exhibit  shows  that  on  the  8th  of 
January,  1866,  complainant's  attorney  then  objecting,  these 
temporary  letters  were  granted,  and  on  the  9th  of  January, 
1866,  complainant  was  appointed  permanent  administrator, 
and  William  Walker  appealed  from  said  judgment.)  This 
appeal  was  taken  without  good  cause,  only  to  keep  possession 
of  the  property,  and,  as  complainant  believed,  without  suffi- 
cient bond  and  security. 

They  conceal  said  specie  and  personal  effects  from  com- 
plainant, refuse  to  take  any  ac*count  of  the  same,  or  make 
any  report  to  the  Court  of  Ordinary,  they  refuse  to  deliver 
the  property  to  complainant,  or  to  pay  him  the  rente,  issues 
and  profits  thereof.  He  is  informed  and  believes  that  they 
are  insolvent,  and  their  bonds  insufficient  and  inadequate  for 
securing  complainant  against  loss. 

The  prayer  is  that  this  bill  be  taken  as  ancillary  to  the 
proceeding  to  obtain  letters  of  administration;  for  injunction 
restraining  them  from  selling,  removing  or  disposing  of  or 
using  said  property ;  further,  that  they  be  compelled  to  give 
additional  security,  and  on  failure  so  to  do,  that  complainant 
shall  take  possession  of  the  property,  giving  bond  and  secu- 
rity under  the  order  of  the  chancellor ;  that  they  account  and 
pay  over  to  him  the  proceeds  of  any  of  said  property  already 
disposed  of,  and  deliver  to  him  said  property  with  its  rentd| 
issues  and  profits,  &c. 

The  Court  refused  the  injunction,  on  the  ground  that  com- 
plainant's remedy  was  complete  at  law,  and  for  this  com*- 
plaint  is  made  here. 

Weir  Eoyd,  for  plaintiff  in  error. 

H.  P.  Bell,  for  defendant  in  error. 

Warner,  C.  J. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ant as  the  temporary  administrator  of  William  R.  King, 
deceased,  and  Sarah  Walker,  praying  for  an  injunction  to 
restrain  them  from  wasting  and  destroying  the  property  of 
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the  intestate^  pending  the  litigation  for  permanent  letters  of 
administration  in  the  Superior  Court,  and  that  the  temporary 
administrator  be  required  to  give  additional  security,  and 
upon  failure  to  do  so,  that  the  possession  of  the  property  be 
given  to  the  complainant,  upon  his  giving  bond  and  security 
therefor.  The  chancellor  refused  to  grant  the  injunction  as 
prayed  for,  and  the  complainant  excepted,  and  now  assigns  the 
same  for  error  here.  From  the  facts  disclosed  by  the  record, 
we  are  not  disposed  to  control  the  discretion  of  the  chancellor 
in  refusing  this  injunction.  The  defendant  has  been  ap- 
pointed by  the  Ordinary  temporary  administrator,  and  as  such, 
is  entitled  to  the  possession  of  the  intestate's  property  until 
the  contest  for  permanent  letters  shall  be  decided.  The  tem- 
porary administrator  is  required  to  give  security.  Revised 
Code,  section  2452.  If  such  temporary  administrator  Is 
wasting  or  in  any  manner  mismanaging  the  estate,  or  his 
sureties  are  likely  to  become  insolvent,  or  for  any  reason 
he  is  unfit  for  the  trust  reposed  in  him,  the  Court  of  Ordinary 
can  require  additional  security,  revoke  the  letters,  or  pass  such 
other  order,  as  in  its  judgment  may  be  expedients  Revised 
Code,  section  2472,  The  charges  of  fravd  in  the  bill  are 
general,  without  alleging  specific  acts,  which,  in  view  of  a 
court  of  equity,  might  or  might  not  amount  to  fraud ;  and 
the  same  remark  is  applicable  to  the  charge  of  waste.  It  is 
not  sufficient  to  make  a  charge  of  fraud  in  general  terms  in  a 
bill ;  but  it  should  point  out  and  state  particular  acts  of  fraud. 
Story's  Eq.  Pleading,  211,  section  261.  If  the  security  upon 
the  temporary  administrator's  bond  is  insufficient  to  protect 
the  estate,  he  can  be  required  to  give  additional  security. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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The  Liverpool  Cotton  Company,  plaintiff  in  error,  vs. 
Theodore  Wiseman,  defendant  in  error. 

^Vbon  the  transcript  of  the  record  from  the  Court  below  is  not  sent  up  to 
this  Court  as  required  by  the  provisions  of  the  Code,  unless  good  and 
sulHcient  cause  be  shown  for  the  delay,  upon  filing  the  proper  certifi- 
cut«  of  the  facts,  the  judgment  of  the  Court  below  will  be  aflirmed. 

Motion  to  dismiss  writ  of  error  and  for  damages.     Sumter 
Superior  Court.     April,  1867. 

Wiseman  procured  judgment  against  the  Liverpool  Cotton 
Company  for  $4,300,  at  April  Adjourned  Term,  1867,  of 
Sumter  Superior  Court.  On  the  4th  June,  1867,  the  Com- 
pany sued  out  writ  of  error  to  the  Supreme  Court  and  gave 
a  bond  superceding  the  judgment. 

It  was  shown  by  a  certificate  of  the  Clerk  of  the  Superior 
rVuirt  of  Sumter  county,  that  the  attorney  for  the  plaintiff  in 
ciior,  when  he  filed  the  bond,  instructed  the  Clerk  not  to 
iii:ike  out  a  copy  of  the  original  bill  and  record,  saying  he 
lid  not  think  he  would  carry  up  the  case  as  it  would  likely 
l>f'  settled,  and  that  if  it  was  not  settled  he  should  have  notice 
n  time  to  prepare  the  papers  for  the  Supreme  Court. 

The  attorney  gave  the  Clerk  no  notice  till  about  the  mid- 
ii'o  uf  the  last  morning  for  making  up  the  papers.  The  Clerk 
lit  n  replied  to  him,  that  he  then  had  not  sufficient  time,  be- 
aiise  it  would  require  two  days  work  to  prepare  the  record. 
iic  attorney  said  that  the  case  would  have  to  go  by.  So  the 
i-e  was  not  sent  up. 

W^iseman's  attorneys  came  with  the  record  and  said  certifi- 
itc  and  asked  that  the  judgment  below  be  affirmed,  and  for 
icrtifioate  for  damages,  as  in  cases  brought  up  for  delay. 

C<>BB  &  Jackson  and  W.  A.  Hawkins,  for  this  motion. 
Xo  appearance,  contra. 

\\^JLRNER,   C.   J. 

As  there  has  been  no  transcript  of  the  record  from  the 
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Court  below  sent  up  to  this  Court  for  the  reason  stated,  let 
the  judgment  be  entered  affirming  the  judgment  of  the  Court 
below.  We  are  not  quite  sure  that  damages  ought  not  to  be 
awarded  in  this  case  for  delay,  but  as  the  times  are  rather 
stringent  in  the  way  of  money  facilities^  we  will  withhold  the 
certificate  for  damages.  This  case  is  not,  however,  to  be  con- 
sidered as  a  precedent  for  parties,  to  experiment  upon  the  in- 
dulgence of  this  Court  for  delay,  without  incurring  damages 
therefor. 


James  M.  Field,  plaintiff  in  error,  vs.  Dawson  A.  Wai/- 

KER,  defendant  in  error. 

NoTB.— Jadge  Walker  beinir  a  party  in  this  case,  did  not  preside. 

When  a  plaintiff  as  indorsee  institated  suit  on  a  promissory  note,  signed 
by  three  defendants  as  principal  makers  thereof,  and  one  of  the  makers 
died  pending  the  suit,  and  there  being  no  legal  representative  of  hit 
estate  before  the  court,  but  the  case  was  proceeding  against  the  Hriog 
parties  only,  two  of  the  defendants  having  filed  the  plea  of  non  est 
factum,  and  offered  themselves  as  witnesses  under  the  statute  of  1866, 
to  prove  that  the  dead  party  had  no  authority  to  sign  their  names  to 
the  note  either  as  partners  or  otherwise  :  Held,  that  however  it  might 
have  been,  if  the  representative  of  the  deceased  party  had  been  before 
the  Court,  so  as  to  have  bound  the  estate  of  the  decedent  by  the  judg- 
ment thereof:  yet,  as  the  case  was  proceeding  only  against  the  Ucing 
parties,  and  the  judgment  to  be  rendered  would  only  bind  them,  the 
defendants  were  competent  witnesses  against  the  plaintiff  under  the 
statute. 

Complaint  and  motion  for  new  trial.  Decided  by  Jadg« 
MiLNER.    Murray  Superior  Court.     April  Term,  1867. 

Walker  brought  complaint  on  promissory  notes,  against  J. 
T.  Field,  James  M.  Field  and  S.  E.  Field  as  makers,  and 
Robert  McClure  as  security.  James  M.  and  S.  £.  Field 
plead  non  estfadtumn 

The  verdict  was  for  $1300.00,  with  interest  and  costs. 

Several  points  were  made  during  the  trial^  but  none  of 
them  are  material  to  the  report  of  this  case,  except  as  follows : 
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James  M.  Field  and  S.  E.  Field  were  offered  as  witnesses 
to  testifj  that  Jeremiah  T.  Field  was  not  authorized  by  them, 
or  either  of  them,  to  sign  their  names,  or  the  name  of  either 
of  them  to  said  notes,  and  that  no  partnership  ever  existed 
I>etween  them,  or  either  of  them,  and  J.  T.  Field  for  any 
purpose  whatever.  It  being  conceeded  that  J.  T.  Field 
signed  the  notes  and  was  dead,  the  Court  refused  to  allow 
them  to  testify  as  to  deceased's  said  authority.  Deceased's 
representative  was  not  a  party  to  the  case. 

Upon  this  (and  other  grounds,)  said  James  M.  Field  moved 
for  a  new  trial.  The  Judge  refused  the  new  trial,  and  this 
s  assigned  as  error. 

W.  H.  Dabney  and  J.  A.  Johnsok,  for  plaintiff  in  error. 
C.  D.  McCtjtchins,  for  defendant  in  error. 
Warner,  C.  J. 

This  was  an  action  brought  by  the  plaintiff  in  the  Court 
jlow  as  the  indorsee  of  a  promissory  note,  against  J.  T. 
ield,  S.  E.  Field,  J.  M.  Field  as  principal  makers  thereof, 
d  Robert  McCIure  security.  Pending  the  suit,  J.  D. 
eld  died,  and  there  was  no  representative  of  his  estate  be- 
e  the  Court  at  the  time  of  the  trial.  The  case  proceeding 
linst  the  other  defendants,  two  of  whom,  (to-wit,)  S.  E. 
?ld  and  J.  M.  Field,  had  filed  the  plea  of  non  est  factum, 

the  trial  of  the  case,  the  two  last  named  defendants  were 
red  as  witnesses  in  their  o^yn  behalf  under  the  statute,  to 
ve  that  J.  T.  Field  had  no  authority  from  them  as  part- 
■^,  or  otherwise,  to  sign  their  names  to  said  note.  Their 
lence  was  rejected  by  the  Court,  on  the  ground  that  J.  T. 
1  J,  one  of  the  parties  to  the  note,  was  dead.  This  ruling  of 
Courfc  was  excepted  to,  and  is  now  assigned  for  error  here, 
lie  decision  of  this  question  requires  us  to  give  a  con- 
ation to  the  Act  of  1866,  embraced  in  the  3798th  section 
!ie  Revised  Code.     By  the  general  enacting  clause  of  the 

it  appears  to  have  been  the  intention  of  the  Legislature^ 
ake  aU  parties  to  any  suit  pending  in  Court,  competaii 
34 
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witnesses,  unless  they  shall  come  within  the  exceptions  provi- 
ded by  the  Act.  One  of  the  exceptions  provided  by  the  Act 
is,  ^^  where  one  of  the  original  parties  Ui  the  contract,  or  cause 
of  action  in  is&ue,  or  on  trial,  is  dead/'  in  that  case,  *^  the 
other  party  shall  not  be  admitted  to  testify  in  hia  own  favor  J' 
If  two  parties  make  a  contract,  and  afterwards  one  of  them 
dies,  and  the  terms  or  validity  of  that  contract  shall  be  in 
issue  or  on  trial  before  the  Court,  the  other  living  party  to 
that  contract  cannot  be  a  witness  in  his  ofwn  favor.  The  ob- 
vious reason  of  the  exception  is,  that  the  living  party  to  the 
contract  shall  not  be  permitted  to  testify  in  his  own  favor,  as 
to  the  terms  or  conditions  of  that  contract,  when  the  voice  of 
the  other  party  is  hushed  in  death,  and  cannot  be  heard, 
Now,  how  did  the  parties  stand  in  this  case  towards  each 
other  in  the  Court  below  ?  The  plaintifiT  stood  on  one  side 
prosecuting  his  claim  against  the  living  defendants,  S.  £. 
Field,  J.  M.  Field,  and  Robert  McClure.  J.  T.  Field's  rep- 
resentative  was  not  before  the  Court,  if  indeed  he  had  any, 
and  his  estate  could  not  in  any  manner  be  affected  by  the 
judgment  to  be  rendered  in  the  cose.  The  parties  then  who 
were  litigating  the  contract,  or  cause  of  action  in  issue,  or  on 
trial  before  the  Court,  whose  rights  were  to  be  affected  by  the 
judgment  were  all  in  life,  and  competent  witnesses  against 
each  other  under  the  Act.  The  plaintiff  was  a  competent 
witness  against  the  liviTig  defendants,  (and  none  others  were 
before  the  Court,)  and  the  defendants  were  competent  wit- 
nesses against  the  living  plaintiff.  If  the  representative  of 
J.  T.  Field  had  been  a  party  before  the  Court,  and  the  effect 
of  the  evidence  offered  had  been  to  exonerate  S.  E.  Field  and 
J.  M.  Field  from  liability  by  their  own  testimony,  and  to 
make  the  dead  man's  estate  liable  for  the  whole  debt,  Aen 
there  might  have  been  some  reason  for  rejecting  their  evn- 
dence,  for  the  issue  on  trial  then  would  have  been,  whether 
his  estate  should  pay  the  whole  debt  or  only  one-third  part 
of  it.  Those  only  who  were  interested  in  protecting  the 
dead  man's  estate  from  the  effect  of  the  evidence  offered,  as 
to  his  acts  while  in  life,  touching  the  contract,  had  the  rig-bt 
to  object  to  the  evidence.    The  defendants  could  not  be  wit- 
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nesses  in  their  oum  favoTy  to  show  that  the  dead  man,  J.  T. 
Field  had  no  aathority  firom  them  while  in  life,  to  execute  the 
note  80  as  to  make  his  estate  liable  for  the  whole  debt.  If 
the  representative  of  J.  T.  Field  had  been  before  the  Court, 
he  would  have  had  the  right  to  object  to  the  evidence,  be- 
cause his  intestate  was  one  of  "  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  or  on  trial/'  and  was  dead. 
The  effect  of  the  evidence  offered  by  S.  £.  Field  and  J. 
M.  Field,  was  to  exonerate  themselves  from  liability  to  pay 
the  note,  and  to  make  the  estate  of  J.  T.  Field  liable  to  pay 
the  full  amount  of  it;  they  would  have  been  testifying  in  their 
own  favor  as  to  the  contract,  and  (zgainst  the  interest  of  the 
dead  man's  estate.  But  the  representative  of  J.  T.  Field 
was  not  before  the  Court,  and  whatever  might  have  been  the 
judgment  of  the  Court  in  this  case,  his  estate  would  not  have 
been  bound  by  it  The  parties  litigating  before  the  Court, 
and  who  would  have  been  bound  by  its  judgment,  were  all 
Uvingy  both  the  plaintiff  and  the  defendants,  and  were  there- 
fore competerU  witnesses  under  the  statute,  for  and  against 
each  other.  Let  the  judgment  of  the  Court  below  be  re- 
versed. 


Wm.  6.  Price,  adm'r,  et  al,y  plaintiff  in  error,  vs.  Lobekzo 

D.  MuNBOE,  defendant  in  error. 

When  a  certiorari  is  applied  for  under  the  provisions  of  the  Code  which 
does  not  require  the  sanction  of  a  Judge,  a  notice  to  the  adverse  party 
that  a  petition  for  a  writ  of  certiorari  has  heenJUedin  the  Clerk*  s  office 
of  the  Superior  Court,  for  the  removal  of  a  case  from  a  Justices  Court 
to  the  Superior  Court,  will  he  sufficient. 

Certiorari  from  Justices  Court.  Decided  by  Judge  Vason. 
Calhoun  Superior  Court.    March  Term,  1866. 

Munroe  sued  Nancy  Price  and  William  G.  Price  as  admin- 
istrator of  William  Price,  deceased,  in  eleven  different  suits 
on  as  many  $50  notes,  in  the  Justices  Court. 

Defendants  plead  tender  and  plene  ddminisiraviL 
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At  the  trial  two  witnesses  testified  that  they  saw  defendant 
tender  plaintiff  money  in  payment  of  these  notes ;  they 
thought  it  was  Confederate  money,  and  knew  not  how  much 
he  tendered;  it  was  in  the  fall  of  1864;  plaintiff  refused  to 
take  the  money.  ' 

The  Ordinary's  books  were  introduced  to  support  the  pica 
of  plene  administravit,  but  what  they  showed  does  not  appear 
by  the  record. 

The  jury  found  for  the  defendants. 

Munroe  certioraried  the  cases,  alledging,  '^  that  the  verdict 
of  the  jury  was  contrary  to  law  and  evidence,  in  this  that  the 
jury  found  for  your  petitioner,  but  finding  they  could  not  bind 
the  asseiis  of  the  estate  alone,  they  found  against  (him,)  when 
he  ought  to  have  had  a  verdict  at  law  against  Nancy  Price 
and  Wm.  G.  Price  as  administrator,  and  the  securities  on  ap- 
peal, who  were  W.  E.  Griffin  and  Robert  Adams,  and  also 
he  should  have  had  a  verdict  against  the  administrator  be- 
cause he  failed  to  support  his  plea  of  plene  admini^ravil  and 
tender." 

The  certiorari  was  filed  in  the  office  of  the  Clerk*  of  the 
Superior  Court  on  the  21st  of  September,  1866. 

The  following  notice  was  served,  (it  does  not  appear  when:) 

"  L.  D.  Munroe, 


08. 

Wm.  G.  Price,  adm'r  of 
Wm.  Price,  dec'd, 

And  Nancy  Price. 


Verdict  for  defendant  in  Justices 
Court,  1123d  District  G.  M. 


To  P.  J,  Dunn,  attorney  for  Wm.  G.  Price,  adm'r  of  Wm. 
Price,  dec'd,  and  Nancy  Price. 

Sir — ^Please  take  notice  that  I  have  this  day  filed  in  the 
office  of  Clerk  of  the  Superior  Court  of  Calhoun  County,  a 
petition  for  a  Writ  of  Certiorari  in  the  above  stated  case, 
which  said  certiorari  will  stand  for  trial  at  the  March  Term 
of  said  Court,  1867. 

L.  D.  MUNROE,  Petitioner's  Att'y^'' 

When  the  case  came  on  for  hearing  in  the  Superior  Ooart 
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defendant's  attorney  moved  to  dismiss  the  petition  and  writ 
of  eertiorariy  because  1st,  said  notice  was  insufficient  in  law,  or 
not  the  notice  required  by  law.  2d,  The  petition  did  not 
plainly  and  distinctly  set  out  the  causes  of  error  complained 
of,  no  error  being  set  out. 

The  Court  over-ruled  the  motion. 

Plaintiff's  attorney  moved  to  amend  the  petition  by  adding 
to  it  a  copy  of  said  notes.     This  the  Court  allowed. 

After  argument  the  Court  sustained  the  certiorari  and  or- 
dered a  new  trial. 

His  refusal  to  dismiss,  the  allowance  of  the  amendment 
and  the  granting  of  a  new  trial,  are  assigned  as  error. 

Dunn,  Lyon,  DeGbaffenbeid  and  Shobteb,  for  plain- 
ti£G3  in  error. 

Hood  and  L.  D.  Munboe,  Jr.,  for  defendant  in  error. 

Wabneb,  C.  J. 

This'  was  an  application  for  certiorari  under  the  provisions 
of  the  3980th  section  of  the  Revised  Code,  from  the  decision 
of  a  Justices  Court.  The  petition  was  filed  in  the  Clerk's 
office  as  required  by  the  Code,  and  the  Clerk  issued  the  writ 
of  certiorari^  directed  to  the  Justice  whose  decision  was  com- 
plained of,  who  made  his  return  in  obedience  thereto.  The 
plaintiff  gave  the  defendant  notice  that  he  had  JUed  in  the 
Clerk's  office  his  petition  for  writ  of  certiorari^  and  that  the 
same  would  stand  for  trial  at  the  March  Term  of  the  Court, 
1867.  A  motion  was  made  in  the  Court  below  to  dismiss  the 
certiorari  upon  the  ground,  that  the  notice  of  filing  the  peti- 
tion for  certiorari  in  the  Clerk's  office,  was  not  a  sufficient 
notice  under  the  law,  and  not  the  notice  required  by  law. 
The  Court  over-ruled  the  motion  and  defendant  excepted. 
We  think  the  notice  given  of  the  filing  the  petition  for  certuh^ 
rari  was  sufficient  under  the  law,  in  this  case.  When  a  cer- 
tiorari  is  applied  for  under  the  provisions  of  the  Code,  other 
than  from  the  decision  of  the  Inferior  Court,  and  Court  of 
Ordinary,  which  require  the  sanction  of  the  Judge,  no  notice 
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of  the  sanction  of  the  writ  of  certiorari  is  required;  but  a 
notice  that  a  petition  for  a  writ  of  certiorari  has  been  Jiled  in 
the  office  of  the  Clerk  of  the  Superior  Court  for  the  removal 
of  a  case  from  a  Justices  Court  to  the  Superior  Court,  is  a 
sufficient  notice  under  the  law ;  the  sanction  of  the  Judge  not 
being  required  to  the  writ  in  such  cases,  notice  thereof  is  not 
necessary.  To  correct  the  errors  in  a  Justices  Court  a  eeriio* 
rari  is  obtained  by  fling  a  petition  therefor  in  the  Clerk's 
office.  To  correct  the  errors  in  the  Inferior  Court  or  Court 
of  Ordinary,  the  sanction  of  the  Judge  is  required,  and  notice 
of  such  sanction,  must  be  given.  In  the  one  case,  notice  of 
the  fling  the  petition  must  be  given ;  in  the  other,  notice  of 
the  sanction  of  the  writ. 

The  grounds  of  error  were  sufficiently  set  forth  in  the  peti- 
tion to  enable  the  Court  to  understand  and  decide  upon  them. 
The  Court  below  also  had  the  discretion  to  allow  the  amend- 
ment. "We  find  no  error  in  the  judgment  of  the  Court  order- 
ing a  new  trial  in  the  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Louis  Snx  &  Co.,  plainti^  in  error,  v«,  S.  Pump  &  Co., 

defendants  in  error. 

1.  This  Coartwill  not  control  the  discretion  of  the  Conrt  below  in  refosing 
to  continue  a  case,  when  the  party  applying  therefor  fails  to  state  0113^ 
material  fact  which  he  expects  to  prove  by  the  witness  whose  eTtdence 
he  seeks  to  obtain,  applicable  to  the  issue  on  trial  before  the  Court. 

2.  When  the  Conrt  charged  the  jury  upon  the  trial  of  an  issue  aa  to  tihe 
truth  of  the  plaintiff's  affidayit  in  sueing  out  an  attachment)  ''that  if 
they  belieyed  from  the  testimony,  that  the  defendants  were  not  aboat  to 
remove  beyond  the  limits  of  the  county  on  the  14th  day  of  Decemberv 
1866,  the  day  on  which  said  attachment  was  sued  out,  then  they  miiat 
find  the  issue  in  favor  of  the  defendants.*'  Held,  that  although  tk^ 
charge  of  the  Court  was  too  stringent  in  confining  the  inquiry  of  tlie 
jury  to  the  precise  day  on  which  the  attachment  was  sued  out,  yet,  U&q 
verdict  being  right  under  the  evidence  contained  in  the  record,  a 
trial  will  not  be  granted  for  that  error  in  the  charge  of  the  Court. 
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Traverse  of  attachment  affidavit.    Tried  before  Judge 
WoBBiLL.    Muscogee  Superior  Court    May  Term^  1867. 

On  the  14th  of  December,  1866,  Louis  Stix  &  Co.,  in  said 
county,  sued  out  attachment  against  Simon  Pump,  David 
Marks,  Isaac  Marks,  and  Jacob  Marks,  partners  under  the 
firm  name  of  S.  Pump  &  Co.,  on  the  ground  that  said  de- 
fendants were  indebted  to  them  $5,027.96,  and  that  they 
were  about  to  remove  beyond  the  limits  of  said  county.  The 
attachment  was  levied  on  certain  goods,  and  at  the  return- 
term,  the  defendants,  by  their  attorneys,  traversed  said  ground. 
Upon  this  issue  was  joined.  When  this  issue  came  on  for 
trial,  on  the  appeal,  plaintiff's  attorneys  moved  for  a  continu- 
ance upon  the  ground  that  ^^plaintifis  reside  in  Cincinnati, 
Ohio ;  about  September  or  October  last,  plaintiffs  sold  to  de- 
fendants-bills of  goods  amounting  to  something  like  $14,000 
or  $15,000,  some  on  thirty  days'  and  some  on  four  months' 
credit — defendants  were  selling  goods  at  Memphis,  Tennessee, 
and  Columbus,  Georgia ;  that  the  firm  of  S.  Pump  &  Co. 
consisted  of  S.  Pump,  David,  Isaac  and  Jacob  Marks ;  Isaac 
and  Jacob  attended  to  the  business  in  Columbus,  and  S. 
Pump  and  David  Marks  resided  at  Memphis  and  attended 
to  the  business  there ;  that  said  David  was  the  father  of  said 
Isaac  and  Jacob ;  that  said  David  and  Pump  were  the  lead- 
ing and  controlling  members  of  the  firm ;  Isaac  and  Jacob 
were  young  men  and  came  to  Columbus  some  time  in  186 — ; 
that  the  defendants  formerly  resided  in  Cincinnati :  that 
plaintiffs,  early  in  December  last,  heard  a  rumor  that  S.  Pump 
&  Co.  had  sold  out  their  goods ;  one  of  the  plaintiffs,  Swartz, 
started  immediately  to  Memphis  to  look  after  their  claim ; 
could  not  get  an  interview  with  the  Memphis  partners ;  came 
immediately  to  Columbus  and  saw  said  Isaac  and  Jacob.  He 
pressed  them  for  some  settlement  of  his  claim,  they  said  their 
father  and  Pump  had  sold  out  the  entire  stock  of  goods  to 
one  Wolf,  but  they  knew  nothing  of  the  terms  of  the  sale,  the 
proceeds  of  the  sale  had  all  been  sent  to  their  father  in  Mem- 
phis, and  referred  Swartz  to  him  for  information ;  they  said 
their  father  and  Pump  managed  the  whole  business,  and  they 
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regretted  their  conditiou ;  that  as  soon  as  they  oould  get  over 
their  embarrassments^  they  had  no  doubt  but  the  entire  claim 
would  be  settled^  and  further  that  they  were  then  out  of  business 
and  would  leave  Columbus  as  soon  as  they  oould  get  employ- 
ment elsewhere.  Swartz  returned  to  Memphis,  had  an  inter- 
view with  David  Marks,  was  told  by  him  that  they  had  sold 
out  the  stock  of  goods,  but  gave  him  little  satisfaction  as  to 
the  terms  of  the  sale,  the  amount  received,  or  what  had 
become  of  the  money.  That  on  the  14th  of  December,  1866, 
he  sued  out  said  attachment  returnable  to  March  Term  of  the 
County-Court.  Sometime  before  that  Court  defendant's  coun- 
sel took  out  interrogatories  for  David  Marks,  M.  Wolf  and 
S.  Pump,  which  were  fully  crossed  by  plaintiff's  attorneys  for 
the  purpose  of  proving  a  full  discovery  from  said  parties  as 
to  the  entire  transaction,  as  well  as  to  the  relationship,  ages 
and  residence  of  all  the  members  of  the  firm,  that  counsel  for 
defendants  informed  counsel  for  plainti^  that  said  interroga- 
tories had  been  forwarded  to  Memphis  for  execution,  and 
afterwards,  and  about  the  time  of  the  session  of  the  County- 
Court,  defendants'  counsel  informed  them  that  they  had 
information  from  Memphis  that  said  interrogatories  bad  been 
executed  and  mailed,  and  were  on  their  way  here. 

That  they,  relying  on  the  facts  as  to  said  interrogatories 
having  been  mailed,  were  satisfied  that  the  answers  to  them 
would  contain  all  the  discovery  which  they  could  get  from 
said  defendants,  and  therefore  they  did  not  sue  out  interroga- 
tories for  themselves  for  defendants ;  four  or  five  days  before 
the  time  of  the  Court  then  in  session,  defendants'  counsel  told 
them  that  the  interrogatories  had  not  come  to  Columbus,  bat 
were  probably  lost  in  the  Western  rivers  in  March  last.  They 

then  at  once  took  out  interrogatories  for  said  witnesses,  which 
were  crossed  by  defendants'  attorneys  on  the  first  day  of  this 
term,  and  on  that  day  they  were  forwarded  to  Memphis  for 
execution,  and  they  had  not  been  returned.  The  applicatioii 
was  not  for  delay,  but  for  a  full  discovery  from  defendants 
and  M.  Wolf. 

When  asked  what  they  expected  to  prove  by  the  witneeses, 
they  stated  that  they  could  not  state  exactly  what  particol 
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facts  they  woald  expect  to  prove  by  them,  because  Swartz  had 
said  that  in  his  interview  with  the  parties,  thej  declined  to 
give  him  any  satisfactory  information  about  the  transaction. 
It  farther  appeared  that  the  interrogatories  first  mentioned 
were  taken  out  in  the  case  of  M.  Wolf,  and  not  in  this  case. 
Defendants'  attorneys  offered  to  consent  to  a  continuance  if 
plaintifis'  attorneys  would  state  that  they  expected  to  prove 
by  either  of  said  witnesses  any  fact  showing  that  defendants 
were  about  to  remove.  Plaintiffs'  attorneys  replied  that  they 
would  only  say  they  hoped  to  prove  something.  The  Court 
refused  the  continuance. 

The  trial  proceeded,  and  the  following  testimony  was  ad- 
duced. 

Said  SwABTZ  testified :  that  said  If>aac  and  Jacob  told  him 
they  had  nothing  to  do  at  Columbus,  knew  not  where  to  go 
or  how  to  make  a  living,  that  one  of  M.  Woirs  men  was 
keeping  the  store  at  Columbus,  that  they  would  move  away 
as  soon  as  they  could  find  a  place  to  work  in,  but  they  did 
not  say  when  they  would  leave  Columbus  or  where  they 
would  go,  they  said  they  did  not  know.  They  said  they 
knew  not  how  much  was  gotten  for  the  stock.  All  this  was 
on  the  14th  December,  1866. 

Jacob  Mabks  testified :  that  he  did  not  tell  Swartz  he 
intended  to  leave  Columbus,  &c.,  as  above :  that  he  did  not 
intend  to  move  out  of  said  county,  but  in  fact  had,  on  the 
11th  of  December,  1866,  made  arrangements  with  UUman, 
agent  of  Wolf,  to  remain  permanently  at  Columbus  and 
clerk  for  Wolf.  He  swore  that  he  did  not  tell  Grigsby  E. 
Thomas,  Jr.,  that  he  and  his  brother  Isaac  were  not  going 
to  leave  Columbus  till  the  week  afler  the  14th  of  December 
aforesaid.  . 

Isaac  Mabks  testified  substantially  and  almost  literally 
the  same  as  Jacob  had  testified  to.  He  said  he  never  heard 
said  agent  of  Wolf  say  to  said  Thomas,  that  he  and  his 
brother  Jacob  would  not  leave  Columbus  until  the  week 
after  said  14th  of  December. 

Ullman  testified :  that  he  came  to  Columbus  about  the  last 
of  November,  1866,  as  agent  of  Wolf,  who  had  bought  out 
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the  store  of  S.  Pump  &  Co.,  in  Colambus ;  as  such  agent,  he 
employed  Isaac  and  Jacob,  on  the  11th  of  December,  1866, 
to  clerk  in  Columbus  for  Wolf.  Said  Thomas  came  into  the 
store  about  the  14th  of  December,  1866,  asked  for  Jacob  and 
Isaac ;  he  told  Thomas  they  were  not  in,  but  did  not,  to  his 
knowledge,  say  they  would  not  leave  Columbus  until  the 
week  after  the  14th  of  December,  1866. 

Said  Thomas,  in  rebuttal,  testified :  that  he  had  a  claim 
against  S.  Pump  &  Co.,  went  into  what  he  thought  was  their 
store,  saw  UUman,  asked  for  Isaac  and  Jacob,  Ullman  said 
nothing  but  pointed  to  the  sign,  '^  M.  Wolf,  Successor  to  S. 
Pump  &  Co.''  He  said  to  Ullman  that  he  heard  Isaac  and 
Jacob  were  going  away ;  Ullman  replied  that  they  were  not 
going  "  this  week,"  would  not  go  "  until  next  week."  No 
one  else  was  present  but  himself  and  Ullman,  it  was  on  the 
14th  of  December,  1866. 

SwARTZ  was  reintroduced,  testified  more  particularly  but 
substantially  to  nothing  additional  to  his  testimony  aforesaid. 

The  Court  charged  the  jury  as  appears  by  the  motion  for 
new  trial. 

The  verdict  was  for  S.  Pump  &  Co. 

Plaintiffs'  attorneys  moved  for  a  new  trial  on  the  grounds 
that  the  Court  erred  in  overruling  said  motion  for  a  continu- 
ance, in  charging  the  jury  that  if,  from  the  testimony,  *'  they 
believed  defendants  were  about  to  remove  from  the  County  of 
Muscogee  on  the  14th  day  of  December,  1866,  the  day  on 
which  said  attachment  was  sued  out,  then  they  must  find  the 
issue  in  favor  of  the  plaintiff;  but  on  the  other  hand,  if  the 
jury  believed  from  the  evidence,  that  the  defendanta  were  not 
about  to  remove  beyond  the  limits  of  said  county  on  the  14th 
of  December,  1866,  the  day  on  which  said  attachment  was 
sued  out,  then  they  must  find  the  issue  in  fiivor  of  the  de- 
fendants." 

The  Court  overruled  the  motion,  and  this  is  brought  up 
for  review. 

Ingbaham,  Cbawfobd  &  Pou,  for  plaintifib  in  error. 
Moses  &  Gabbabd,  for  defendants  in  error. 
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Warneb,  C,  J. 

The  error  assigned  to  the  jadgment  of  the  Court  below  in 
this  case^  is  in  refusing  the  motion  for  a  new  trial  on  the 
grounds  specified  therein.  We  will  not  control  the  discretion 
of  the  Court  below  in  refusing  to  continue  the  case,  upon  the 
statement  of  facts  exhibited  by  the  record.  The  failure  of 
the  plainti&'  attorneys  to  state  that  they  expected  to  prove 
by  either  of  the  witnesses  any  facts  showing  that  the  defend* 
ants  were  aboiU  to  remove,  was  sufficient  to  sustain  the  judg- 
ment of  the  Court  upon  this  point.  The  question  in  issue 
then  before  the  Court  to  be  tried,  was  whether  the  defendants 
i^ere  abovi  to  remove. 

The  Court  charged  the  jury,  "  that  if  they  believed  from 
the  testimony,  that  the  defendants  were  not  about  to  remove 
beyond  the  limits  of  the  county  on  the  14th  day  of  Decem- 
ber, 1866,  the  day  on  which  said  aUachinent  was  sued  out,  then 
they  must  find  the  issue  in  favor  of  the  defendants."  We 
think  the  charge  of  the  Court  was  rather  too  stringent  in  con* 
fining  the  inquiry  of  the  jury  to  the  precise  day  on  which 
the  attachment  was  sued  out ;  for  the  party  may,  by  his  acts 
and  conduct,  show  his  intention  to  remove  the  day  before 
sueing  out  the  attachment,  or  aboiU  that  time.  Did  the 
evidence  show  that  the  defendants  were  about  to  remove  from 
the  county  on  that  day  or  about  that  time,  so  as  to  authorize 
the  plaintiffs  to  take  out  an  attachment  on  that  day  ?  Whether 
the  plaintiffi  are  authorized  under  the  statute  to  sue  out  an 
attachment  on  the  ground  stated,  depends  upon  the  acts  and 
conduct  of  the  defendants,  showing  their  intention  at  or  about 
the  time  the  attachment  is  taken  out.  The  verdict  in  this 
case  being  right  under  the  evidence  contained  in  the  record^ 
we  will  not  reverse  the  judgment  in  refusing  to  grant  a  new 
trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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The  Southern  Express  Companj  vs.  Barnes,  kc. 

The  Southern  Express  Company,  plaintiff  in  error,  ts, 
George  T.  Barnes,  trustee  for  his  Wife,  defendant  in 
error. 

A  common  carrier,  according  to  the  law  of  this  State,  cannot  limit  his 
legal  liability  as  such,  imposed  upon  him  by  that  law,  by  any  notice 
given  either  by  publication,  or  by  entry  on  receipts  given  for  the  goods 
or  tickets  sold ;  but  he  may  make  an  express  contract  with  the  shipper 
of  the  goods,  which  may  be  proved  outside  of  the  receipt  given  there- 
for, and  will  then  be  governed  thereby. 

Assumpsit,  &c.     Tried  before  Judge  Gibson*     Kichmond 
Superior  Court.    June  adjourned  Term,  1867. 

Barnes,  as  trustee  for  his  wife,  averred  that  on  the 


day  of  April,  1862,  John  Kerr,  of  Memphis,  Tennesssee,  de- 
livered to  the  Southern  Express  Company  at  Memphis,  (they 
being  common  carriers  between  Memphis  and  Augusta,  Greor- 
gia,)  a  package  containing  $1,160.73,  in  Confederate  States 
treasury  notes,  worth  that  sum  of  money,  which  were  the 
property  of  Barnes'  wife,  addressed  to  Dr.  L.  A.  Dugas, 
Augusta,  Georgia,  for  said  wife;  that  they  accepted  it  as 
common  carriers,  &c.,  but  failed  to  deliver  it,  &c.  The  plea 
was  general  issue. 

Evidence  as  to  the  delivery  of  the  package  to  the  Express 
Company,  was  introduced  on  both  sides.  Plaintiff's  witness 
testified  that  he  took  a  receipt  for  the  package,  and  that  the 
receipt  was  lost  or  destroyed.  On  6th  June,  1862,  Memphis 
was  cut  off  from  Augusta  by  the  Federal  army,  and  consignee 
(and  plaintiff)  knew  nothing  of  the  bailment  until  27th 
October,  1865.  It  was  admitted  that  no  demand  was  made 
on  the  Company  for  the  package,  or  for  payment  for  its  non- 
delivery, till  November,  1865. 

The  plaintiff  having  closed,  the  defendant  offered  the  fol- 
lowing form  of  receipt,  (after  proving  that  it  was  the  form  of 
their  receipts  in  April,  1862,) : 

"  Southern  Express  Compaky. 

Memphis, — . 


Received  of package,  sealed  and  said  to  con- 
tain   ^  addressed ,  to  be  forwarded  as  ad- 
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dressed.  It  is  agreed,  and  is  a  part  of  the  consideration  of 
tins  contract,  that  the  Southern  Express  Company  is  not  to 
be  held  responsible  except  as  forwarders,  nor  for  any  loss  or 
damage  arising  from  the  dangers  of  railroad,  ocean,  steam  or 
river  navigation,  fire,  &c.,  unless  specially  insured  and  so 
specified  in  this  receipt,  and  in  no  event  to  be  held  responsi- 
ble for  tlie  safe  transportation  of  the  articles  herein  receipted 
for,  after  the  same  shall  have  been  delivered  to  other  parties, 
which  the  Southern  Express  Company  is  hereby  authorized 
to  do,  for  completing  the  transportation  or  delivery,  nor  is  it 
to  be  liable  for  any  loss  or  damage  whatever,  unless  claim  be 
made  therefor  witliin  ninety  days  from  its  delivery  to  it/' 

(Signed  by  the  Agent) 

After  argument  defendant's  attorneys  requested  the  Court 
to  charge  the  jury,  that  that  receipt  was  the  contract  between 
the  parties,  and  that  unless  notice  of  the  claim  was  given  to 
defendants  within  ninety  days,  according  to  the  terms  of  the 
receipt,  the  plaintiff  could  not  recover.  The  Court  refused 
so  to  charge,  but  charged  that  plaintiff  was  not  bound  by  the 
terms  of  said  receipt. 

The  verdict  was  for  $600.42  in  gold,  with  interest  from 
15th  November,  1865,  and  costs,  against  defendant. 

The  defendant  assigns  as  error  the  charge  of  the  Court, 
and  the  refusal  to  charge  as  aforesaid. 

William  T.  Gould,  for  plaintiff  in  error. 

Joseph  B.  Cumming,  for  defendant  in  error. 

Wabner,  C.  J. 

This  case  was  argued  in  connection  with  the  case  of  the 
Southern  Express  Company  vs.  Edward  B.  Purcell,*  and  the 
same  question  made  in  this  case  as  in  that,  in  regard  to  the 
receipt  of  the  defendant,  limiting  his  legal  liability  therein  as  a 
common  carrier.  The  same  ruling  of  the  Court  in  that  case 
applies  to  this  case,  and  must  be  controlled  by  it,  so  far  as  that 
qiipstion  is  concerned.  That  being  the  only  question  involved 
in  this  case,  the  judgment  of  the  Court  below  is  affirmed. 

*  Q.  v.— po5<. 
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Mary  A.  Sands,  plaintiff  in  error,  vs.  Michael  Mabbubo, 

defendant  in  error. 

When  goods  were  sold  and  delivered  to  a  married  woman  liTing  separate 
and  apart  from  her  husband  in  the  State  of  Tennessee,  on  her  individ- 
ual credit,  and  it  appearing  upon  the  face  of  the  bill  that  by  the  laws 
of  that  State  she  was  considered  as  a  free  dealer :  Held,  that  she  might 
be  sued  in  equity  in  the  Courts  of  this  State,  and  be  restrained  by  in- 
junction from  making  a  fraudulent  transfer  of  goods  in  her  possession, 
for  the  avowed  purpose  of  defeating  the  claim  of  her  Tennessee  cred- 
itor, who  had  no  adequate  legal  remedy  against  her  to  recover  his 
demands. 

Bill  for  Injunction.  Demurrer.  Decided  by  Judge  Wab- 
KER.     Fulton  Superior  Court.    April  Term,  1867. 

Marburg's  bill  made  the  following  case :  Mary  A.  Sands 
owed  him  $3,753.36  for  goods,  wares  and  merchandise  sold 
to  her,  (of  which  he  gave  a  bill  of  particulars).  She  refuses 
to  pay  any  part  of  it,  and  threatens,  if  he  sues  her  or  insti- 
tutes any  legal  proceedings  to  collect  his  claim,  to  immedi- 
ately transfer  or  assign  all  her  property,  so  as  to  defeat  the 
collection  of  his  claim ;  she  then  had  at  the  depot  of  the 
Macon  and  Western  Railroad  Company  in  Atlanta,  Georgia, 
in  packages  and  boxes,  a  large  quantity  of  goods,  wares  and 
merchandise  worth  $4,000,  or  other  such  sum ;  he  knew  not 
what  she  intended  to  do  with  said  goods,  but  believed  she 
would  do  anything  with  them,  necessary  to  defeat  his  rights. 
He  avers  that  she  cannot  be  held  to  bail,  that  he  cannot  attach 
the  goods,  and  prays  a  discovery  as  to  the  allegations  afore- 
said, and  injunction  against  her  transferring,  assigning  or 
otherwise  putting  said  goods  out  of  her  possession,  or  out  of 
the  reach  of  legal  process. 

The  bill  was  sanctioned,  injunction  was  issued  and  served. 
Defendant  demurred  generally. 

Before  argument,  and  by  leave  of  the  Court,  and  withoat 
prejudice  to  the  injunction,  the  bill  wa^  amended  by  the  fol- 
lowing averments : 

The  defendant  was  at  Nashville  in  Tennessee,  (she  being 
the  wife  of  one  John  E,  Sands,  of  Kingston,  Bartow  County, 
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Georgia,)  her  husband  became  insolvent,  and  entirely  ii 
to  give  any  assistance  towards  the  support  of  his  wift 
children ;  she,  by  her  own  labor  and  management,  supp 
herself  and  children,  and  was  abandoned  by  her  husban ; 
leaving  her  in  Tennessee  without  any  support;  after 
reparation,  Marburg  sold  her  on  credit  goods,  &c.,  from 
to  time,  until  by  her  own  labor  and  management  she  acqi 
good  credit,  and  was  enabled  to  buy  goods  in  her  own  n 
hi  which  her  husband  did  not,  nor,  by  the  laws  of  Tenn( 
(X)uld  claim  any  interest;  by  the  laws  of  Tennessee,  g 
aoquired  thus  under  such  circumstances  are  not  subject  t 
riebts  of  her  husband ;  she  became  indebted  to  plaint 
stated  in  the  bill ;  that  the  contract  was  made  while  she 
at  Nashville,  and  while  plaintiff  lived  there,  and  was 
j>erf(3rmed  at  Nashville,  Tennessee;  that  thus  abandonee 
!iad   left   Tennessee  and   settled   in   Upson  County,  i 
'/la,   and   leaving  her  children  there,  had  removed  t( 
ianta,   Georgia;    her  husband  has  not,  nor  does  clain 
interest  in  the  said   goods   in   her   possession,  has   w 
abandoned   her  and    gives   her   no    assistance,   is   clc 
in    a   small   store,  and  is   wholly   insolvent;   by   the 
.»f  goods  which  Marburg  let  her  have,  she  bought,  i 
own  right,  a  lot  of  cotton,  and  promised   out  of  the 
cceda   to   pay   Marburg,   she  sold   her  cotton  for   a 
profit,  bought  other  goods,  and  then  had  in  Atlanta 
.^10,000  worth  of  goods  in  her  own  right,  as  a  free  dea 
^he   was  considered  and  known  to  be  in  Tennessee;  b 
lid   not  pay  Marburg,  and  afterwards  being  in  Nasi 
•skcd  one  person  not  to  inform  Marburg  that  she  was 
Mid  asked  another  to  inform  him  that  she  had  gone  to 
anooga,  when  in  fact  she  had  gone  to  Cincinnati;  ther 
Marburg  threatened  to  sue,  and  she  thereupon  threate 
ransfer  her  goods  so  as  to  defeat  his  claim,  and  did 

iction  in  Atlanta,  seven  hundred  dollars'  worth  of  go( 
'.vo  hundred  dollars. 
He  avers  that  her  husband  cannot  be  made  liable  foi 

oods,  nor  can  they  be  sold  for  his'debts,  and  asserts  tl 
'^    not  a  proper  party  to  the  bill,  praying,  however,  i 


\ 
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the  Court  should  hold  him  to  be  a  necessary  party,  time  might 
be  given  for  perfecting  service  upon  him,  and  that  she  and 
her  husband  be  enjoined  as  prayed  for  in  the  original  bill. 

To  the  bill  as  amended,  the  defendant  again  demurred  gen- 
erally. 

The  demurrer  was  overruled  and  defendant  ordered  to 
answer. 

Plaintiff  in  error  excepted  to  that  ruling  and  order. 

Glenn  &  Son,  Henry  Jackson,  Hammond,  Mynatt  & 
Welborn,  for  plaintiff  in  error. 

A.  W.  Hammond  &  Son,  for  defendant  in  error. 
Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  overruling  the  general  demurrer  to  the  com- 
plainant's bill.  This  was  a  bill  filed  by  a  creditor  to  restrain 
the  defendant  by  injunction  from  fraudulently  disposing  of 
her  goods  to  defeat  his  claim,  under  the  peculiar  state  of  &cts 
stated  therein, — and  the  question  is  whether  a  court  of 
equity  in  this  State  has  jurisdiction  to  do  so.  The  debt  of 
the  complainant  against  the  defendant  was  contracted  in  the 
State  of  Tennessee,  where  the  bill  alleges  she  was  considered 
by  the  laws  of  that  State  as  a  free  dealer.  She  not  only 
threatened  to  dispose  of  her  goods  for  the  avowed  purpose  of 
defeating  the  collection  of  complainant's  debt,  but  had  actu- 
ally sold  at  auction  in  the  city  of  Atlanta,  seven  hundred 
dollars*  worth  of  her  goods  for  two  hundred  doUavB.  She  not 
only  contracted  the  debt  with  the  complainant  in  Tennessee 
as  a  free  dealer,  but  she  was  contracting  and  disposing  of  her 
goods  in  this  State  as  her  separate  property.  The  complain- 
ant could  not  hold  her  to  bail,  nor  sue  out  an  attachm^t 
against  her  property ;  there  she  was  in  the  city  of  Atlanta, 
openly  threatening  fraudulently  to  dispose  of  her  goods  to  de- 
.  feat  the  complainant's  demand,  and  actually  proceeding  to  do 
so  by  making  sale  thereof  at  auction  for  leas  than  half  the 
value  of  the  same. 
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Was  the  oomplainant  remediless  in  the  Courts  of  this  State  ? 
The  4119th  section  of  the  Revised  Code  declares^  that  '^  Any 
:)ersoQ  who  cannot  sue  at  law  may  complain  in  equity,  and 
very  person  who  is  remediless  elsewhere  may  claim  the  pro- 
(K  tion  of  a  court  of  equity,  to  enforce  any  right  recognised 
)y  the  law."  By  the  3149th  section  it  is  declared  that 
quity,  by  a  writ  of  injunction,  may  restrain  the  acts  of  pri- 
ate  individuals,  which  are  illegal  or  contrary  to  equity  cmd 
ood  conmencey  and  for  which  no  adequate  remedy  is  provided 
t  law.  The  granting  and  continuing  of  the  injunction  must 
Iways  rest  in  the  sound  discretion  of  the  Judge,  according 
)  the  circumstances  of  eocA  caae,  Revised  Code,  section 
153.  '^  Courts  of  equity  constantly  decline  to  lay  down  any 
ile  which  shall  limit  their  power  and  discretion  as  to  the 
irUeular  cases  in  which  injunctions  shall  be  granted  or  with- 
'1(1.  And  there  is  wisdom  in  this  course,  for  it  is  impossible 

foresee  all  the  exigencies  of  society  which  may  require 
eir  aid  and  assistance  to  protect  rights  or  redress  wrongs.'^ 
[  Story's  Com.  on  Equity,  227,  section  959.  This  extraor- 
nary  power  of  the  Court,  however,  ought  to  be  exercised 
th  great  caution,  and  applied  only  in  very  clear  cases  and 

such  manner  as  to  prevent  injustice  and  unnecessary 
iiry. 

In  this  case,  the  chancellor  below  allowed  the  injunction  to 
dissolved  and  the  defendant  restored  to  the  possession  of  her 
iid,  by  giving  bond  and  security  to  pay  the  eventual  oon- 
L'ratioQ  money  in  the  complainant's  suit.  Taking  the 
gations  in  the  complainant's  bill  to  be  true,  as  the  general 
lurrer  thereto  admits,  it  was,  in  our  judgment,  properly 
rruled. 
vet  the  judgment  of  the  Court  below  be  affirmed. 

35 
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•— : 

M08ES  P.  Green,  plaintiff  in  error,  vs.  Benjamin  F.  Hall, 
administrator,  de  bonis  nan,  cum  testamento  annexo  of  Will- 
iam Fulcher,  deoeased,  defendant  in  error. 

By  the  Act  of  1854,  a  credit  entered  on  a  promuBoxy  note  in  part  paj- 
ment  thereofi  afler  tbe  statute  of  limitations  has  commenced  mnniBg} 
in  order  to  form  a  new  starting  point  from  which  the  statute  will  com- 
mence to  run,  must  be  sybscribed  by  the  party  making  H,  or  by  some 
other  person  by  him  lawfuUjf  anthorized  to  do  so. 

As  the  law  stood  at  the  time  of  the  passage  of  the  Act  of  1854,  it  took 
effect  from  the  date  of  its  passage,  and  not  from  the  time  of  its  publi- 
cation. 

Complaint  on  Note.  Statute  of  Limitations.  Decided  bj 
Judge  AuGiTBTUS  Reebe.  Biohmond  Snperior  Conrt.  April 
Term,  1867. 

This  was  complaint  by  Green  against  Hall  in  his  said  rep- 
resentative capacity,  on  the  following  promissory  note : 

"  $846.77.  October  10th,  1851. 

One  day  after  date,  I  promise  to  pay  to  M.  P.  Green,  or 
bearer,  the  sum  of  Eight  Hundred  and  Forty-dx  Dollars 
and  Seventy^-seven  cents,  in  renewal  of  a  note  given  by  Wil- 
liam Fulcher.  Ann  C.  Fulcher, 

On  which  note  was  this  endorsement : 

'*10th  December,  1855. — ^Received  of  James  A.  Templeton 
for  Ann  C.  Fulcher,  executrix  on  the  estate  of  William  Ful- 
cher, deceased,  the  sum  of  Two  Hundred  and  Forty-four 
Dollars  and  Fifty-sis:  cents.  M.  P.  Green." 

At  Deoember  Term,  1865,  it  was  taken  to  the  Superior 
Court  by  consent  appeal.  Subsequently  at  October  Term, 
1866,  plaintiff^s  declaration  was  amended  by  adding  a  count, 
declaring  that  Ann  C.  Fulcher,  as  executrix  of  William  Ful- 
cher, deceased,  was  indebted  to  plaintiff  $846.77,  on  lOtb 
October,  1851,  for  money  had  and  received  for  the  use  and 
benefit  of  the  estate  of  said  deceased. 

And  again  at  January  Term,  1867,  plaintiff  again  amended 
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his  declaration  by  allc^ng  that  said  defendant  in  error,  in 
his  said  representative  capacity,  wbb  indebted  to  him,  Ac,  on 
the  following  note : 

'*  January  Ist,  1843. 
Ooe  day  after  date,  I  promise  to  pay  Jesse  P.  Green,  or 
^^earer,  Five  Hundred  and  Ninety-three  Dollars  and  Thirty- 
'ight  Cents,  for  value  received. 

WlUJAH  FULCHJBB.'* 

On  this  last  note  was  a  credit  for  $75,  dated  18th  Octo- 
ber, 1844. 

The  defendant  plead  non  asmmpmt;  that  the  first  note  was 
he  private  undertaking  of  Ann  C.  Fuleher,  and  did  not  bind 
rilliam  Fulcher's  estate;  as  to  the  last  note,  payment  and  as 
)  the  open  account  and  both  notes,  the  statutes  of  limitations 
pph'cable  to  each. 

Before  the  jury  was  empanelled,  by  consent  of  counsel,  to 
ve  time,  a  motion  was  made  to  exclude  the  note  sued  on 
Dm  the  jury,  beo^nse  it  was  barred  by  the  lapse  of  time, 
ere  being  no  new  promise  in  writing,  as  Required  by  the 
^t  of  1854. 

The  Court  sustained  the  motion  and  ordered  a  verdict  for 
?  defendant. 
This  decision  and  order  are  assigned  as  error. 

Frank  H.  Milleb,  for  plaintiff  in  error. 

foHN  T.  Shbwmake,  for  defendant  in  error. 

kVABNER,  C.  J. 

^he  error  assigned  to  the  judgment  of  the  Court  below  in 
ease,  is  in  deciding  that  the  note  sued  on  was  barred  by 
statute  of  limitations.  By  the  Act  of  1854,  the  credit 
red  on  the  note,  of  part  payment  thereof,  must  be  sub^ 
'>ed  by  the  party  making  it,  or  some  other  person  there- 
I  by  him  lawfully  authorized,  if  made  after  the  statute  of 
tations  has  commenced  running,  in  order  to  revive  the 
S  or  to  form  a  new  starting  point  from  which  the  statute 
comoience  running.      In  this  case  the  credit  on  the  note 
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was  not  subscribed  by  thepariy  making  it,  nor  does  it  appear 
tliatit  was  done 'by  her  ou^Aorify^— the  credit  on  the  note  is 
subscribed  by  the  payee  thereof.     The  statute  of  1854,  as 
construed  by  this  Court  in  Holland  vs.  Chaffin  &  Lane, 
(22d  Ga.  Bep.,  343,)  is  decisive  of  this  question.      The  Be- 
vised  Code  declares  that  a  new  promise,  in  order  to  renew  a 
right  of  action  already  barred,  or  to  constitute  a  point  from 
which  the  limitation  shall  commence  running  on  a  right  of 
action  not  yet  barred,  must  be  in  writing,  either  in  the  party's 
own  handwriting,  or  subscribed  by  him  or  some  one  author- 
iced  by  hinu    A  payment  entered  upon  a  written  evidence  of 
debt  by  the  debtor,  or  any  other  toritten  acknowledgment  of 
the  existing  liability,  is  equivalent  to  a  new  promise  to  pay. 
Sections  2883,  2884,     The  Act  of  20th  February,  1854,  ex- 
pressly declares  that  it  shall  take  effect  fSrom  and  after  tbe 
date  of  its  passage.     We  have  no  dispensing  power  to  say 
that  it  shall  ^ot  do  so,  on  account  of  its  not  being  pMished, 
under  the  law  as  it  existed  at  the  time  of  the  passage  of  that 
act. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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John  D.  Pope,  plaintiff  in  error,  vs.  Wedliam  SoiiOMON^ 
E.  H.  Williams  &  C!o.,  and  William  E,  Wateinb, 
defendants  in  error, 

1.  Where  Williams  borrowed  of  Solomons  five  hundred  doUarSi  and  prom' 
iaed  to  pay  six  per  cent,  per  month  for  liie  nse  thereof  for  a  part  of  the 
*time,  and  Bve  per  cait.  per  month  for  the  balance  of  the  time,  which  * 
was  paid  bat  not  credited  on  the  note^  and  afterwards  sold  out  his  en- 
tire prc^erty  to  a  third  party  who  obligated  himself  to  pay  Solomons 
the  five  hundred  dollars, — on  a  bill  filed  by  a  creditor  of  Williams 
against  Solombvs  and  the  third  party  who  purchased  WiUiama'  entire 
property,  alle^og  that  Williams  had  left  the  State  and  was  entirely  ^ 
solvent,  praying  thi^  the  usurious  interest  paid  by  his  insolvent  debtor 
Williams  to  Solomons,  might  be  credited  on  the  five  hundred  dollar 
note,  and  that  the  purchaser  of  Williaim*  property  might  be  restrained 
from  paying  the  amount  of  the  nsaripus  interest  over  to  Solomons,  and 
be  decreed  to  pay  the  same  to  the  creditor's  demand:  JSeld^  that  the 
creditor  was  entitled  to  have  an  account  taken  of  the  amount  of  usury 
paid  by  Williams,  tihe  insolvent  debtor,  to  Solomons,  and  to  have  that 
amount  applied  in  payment  of  his  debt.  ' ' 

%  Although  a  party  may  have  a  common-law  remedy,  yet,  if  it  is  not  as 
eomplete  and  effectnal  as  it  would  be  in  a  court  of  equity,  the  latter 
Court  having  first  taken  jurisdiction  of  the  cause,  will  retain  it. 

Motion  to  dissolve  Injunction.  Decided  by  Judge  Col- 
lier.   Chambers.    Fulton  Counfy.    September,  1867. 

The  allegations  in  Pope's  bill  were,  that  £.  H.  Williams 
&  Co.,  (composed  of  Williams  and  Thomas  H.  Bomar,) 
rented  firom  him  a  store-room  at  $17$  per  month,  and  were 
in  arrears  -with  him  $600  with  interest,  for  rent  of  September^ 
October,  November  and  Deeanber,  1866 ;  that  on  Ist  Jann** 
ary,  1866,  E.  H.  Williams  borrowed  of  William  Solomon 
$600,  agreeing  to  pay  him  five  or  ten  per  cent,  a  month  as 
interest,  payable  monthly,  that  this  interest  was  paid  until  a 
laige  amount  had  been  reo^ved  by  Solomon,  which  ought  to 
have  been  credited  on  the  principal  and  lawful  interest,  which 
would  have  reduced  the  debt  to  the  sum  of  $262,  but  had 
been  applied  to  discharge  such  usury ;  that  in  March,  1867^ 
EL  H.  WUfiams  had  an  interest  in  a  stock  of  goods  worth 
$1,600  or  $2,000,  that  he  then  sold  his  interest  therein  to 
William  K  Watkinsi  Watkins  agreeing  in  writing  to  p^y 
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Solomon  tbe  entire  amount  for  all  the  money,  borrowed  firom 
S^olomon,  with  all  the  HBurj  on  the  same^  and  charge  the  same 
as  paid  to  Williams  on  account  of  said  stock ;  Williams  ab- 
soondsy  leaving  no  property  in  the  State,  and  Bomar  is 
insolvent.  Discovery  is  sought  from  Bomar  as  to  aaid  in- 
debtedness and  his  insolvency;  from  Watkins  as  to  his  pur- 
chase and  how  he  was^  to  pay  for  it,  and  from  Solomon  as  fo 
the  amount  loaned,  at  what  rate,  how  much  has  been  paid,  &o. 

The  prayer  is  that  Watkins  be  enjoined  from  paying  Solo- 
mon till  further  order,  and  that  any  balanoe  due  from 
Watkins  to  Williams,  after  paying  8oIom(m  what  is  due  him, 
(allowing  him  lawful  iiiterest  only,  and  charging  him  with 
the  usury  received,)  may  be  paid  by  Watkins  to  Pope. 

The  bill  Mbs  sanctioned  by  Judge  Warner,  (then  Judge  of 
the  Coweta  circuit).  Ii^  unction  was  issued,  and  the  InII  was 
served  on  Solomon  and  Watkins. 

Solomon  answered  that,  according  to  bis  information,  in 
Februaxy,  1866,  sud  E.  H.  Williams  &  Co.  went  into  said 
store  as  tenants  of  one  Queien,  and  afterwards,  and  before  1st 
September,  1866,  became  by  some  arrangement  Pope^s  tenants, 
and  paid  him  nil  rent  due  to  that  date,  and  on  that  day,  with 
notice  to  Pope,  Bomar  withdrew  from  the  firm,  (he  says  this 
discharged  the  firm,);  that  E.  H.  Williams  did  not  owe 
Pope  $500  or  any  sum  for  rent  from  1st  September  to  1st 
December,  1866;  he  loaned  Williams  $500  on  24th  May, 

1866,  at  six  per  cent,  per  month,  fyr  thirty  days,  and  took 
fit>m  Williams  therefor  his  five  promissoiy  notss  for  $100 
each,  with  William  Watkins  as  security ;  Williams  did  not 
pay  the  notes  when  due,  but  continued  to  use  the  niioney,  «mI 
paid  Solomon  thirty  dolfairs  on  the  first  of  each  month  for 
five  months;  that  they  then  changed  the  rate  to  five  per  cent 
a  month,  and  accordingly  Williams  paid  Solomon  twenty<<fiv® 
dollars  a  month  for  five  months  more,  ending  24d]  February^ 

1867,  which  paid  up  to  24th  March,  1867,  and  he  never 
paid  anything  since. 

Salomon  and  Watkins  both  answered  that  Williams  owned 
an  interest  in  the  stock  of  goode  and  store-house  on  the  cor- 
ner ol  Whitehall  and  Peachtiee  streets,  U^iether  estimated  at 
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1^000,  and  on  the  28d  March,  1867,  in  writing,  sold  to 
Watklns  all  his  said  interest  in  consideration  that  he  (Wat« 
kinB)  would  pay  pff  and  discharge  all  the  debts  of  Sfiid  conr 
eero  due  for  the  stock>  amounting  to  $1 ,500,  and  ^'also  for 
and  in  consideration  of  the  sum  of  five  hundred  dollars  which 
I  (Williams)  owe  to  William  Solomon  for  borrowed  moneys 
and  &r  which  he,  the  said  Watkins,  is  security,"  that  Wat* 
kii^  was  no  party  to  the  contract  for  usury,  but  was  bound 
as  secority  on  said  notes  and  was  to  pay  them  to  Solomon 
without  usury;'  they  admit  Bomar's  insolv^«iey,  and  tfani 
WiHiams  absconds,  and  so  &r  as  they  know,  leift  no  properly 
in  this  State.  ^ 

In  September,  1866,  a  motion  was  made  to  dissolve  the  iih- 
junction  and.  dismiss  the  bill  for  vant  of  equity.  To  support 
his  bill.  Pope  read  in  evidence  his  affidavit,  io  the  effect  that 
his  said  store-room  was  rented  by  him>  to  said  Williams  and 
Bomar  from  March,  1866,  to  January,  1867,  and  that  feuv 
xn^Bths^  rent,  to-wit :  $500,  with  interest,  was  due  to  him  by 
them. 

The  chancellor  sustained  the  motion  on  the  ground  taken, 
and  dismissed  the  bill.  This  decision  is  brought  up  for  re*- 
view; 

Bbown.&  Pope,  for  complainant,  plaintiff  in  error. 

Hill  &  Cani^leb,  for  defendants  in  error. 

Wabnjbr,  C.  J. 

9 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  cafie,  is  io  didsolviug  the  injuucticm  and  dismissing  the 
eomplfunant's  bill  for  want  of  equity.  The  complainant  is  a 
creditor  of  £.  H.  Williams  &  Co.,  who  are  wsotiDenL  Wil- 
liams sold  out  his  stock  of  goods  to  Watkins,  the  latter  obli*^ 
gating  himself  to  pay  certain  debts  due  by  Williams  on 
account  of  the  stock  of  goods  so  purchased,  including  a  note 
of  five  hundred  dollars  due  to  Solomon.  The  complainant 
alleges  that  the  note  to  Solomon  was  given  upon  an  usurious 
contract-4hat  Williams  has  already  paid  usurioua  intereal 
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Upon  thj^t  na^,  wbioh)  if  it  had  heea  (credited  tlxareon,  imM 
have  redlioed  tlie^  same  to  the  sum  of  two  hnmcired  and  stxtf- 
two  dc^Ilars :  that  is  to  say^  after  dedaciaBg  the  amoont  of 
tile  im^tts  interest  paid  b^  Williams  to  Solomon,  there  is 
now  dne  upon  the  ho^e,  onily  the  snm  of  two  hundred  and 
sixty-two  dollars  which  Watkins  ought  to  pay  Solomon  under 
his  obligation  a^  the  pnichaser  cf  Williams'  stodk  of  goods, 
fkistefld  of  five  hundred  dollars ;  and  that  the  compla^iant  as 
tiie  creditor  of  his  insolvent  debtor,  is  equitably  entitled  to 
have  an  account  of  the  usoridus  interest  p^id  by  Urn  to  Solo- 
mon, aiid  that  the  same  be  credited  on  tise  note ;  that 
Watkina  be  enjoined  from  paying  to  Solomon  any  more  than 
what  is  bxvrfkjUhf  due  on  the  five  hundred  dollar  note,  after 
erediting  the  same  with  the  amount  of  usurious  interest  paid 
by  Williams  to  Solomon,  and  then  to  account  with  and  pay 
6ver  to  complainant  what  may  be  renminii^  in  his  hands  doA 
to  Williams  for  the  stod^  of  goods  purchased  fitun  him — ^m 
paymant  df  his  demand  against  Williams.  In  other  words^ 
the  complainant  seeks  to  reach  such  an  amount  of  the  ^Sdds 
of  Williams,  his  inscdvent  debtor,  as  may  be  remaJning  in 
Aid  hands  of  Watkins,  after  the  debt  due  by  WiUianiB  to 
Solomon  shall  be  purged  of  the  usury ;  that  Watkins  ovif^i 
not,  either  in  law  or  equity,  to  pay  more  than  two  hundred 
and  thirty-eight  dollars  out  of  the  effects  purchased  by  him 
from  Williams,  under  his  f^reement  to  the  Solomon  note,  and 
that  as  a  creditor  of  Williams  he  is  entitled  to  have  the  bal- 
ance remaining  in  the  hands  of  Watkins  applied  lo  the  pay- 
ment of  his  demand. 

Such  is  substantially  the  case  made  l^  the  iBotnplaiaanfs 
bill*  Lawful  interest  in  this  State  *  ibr  the  use  of  money 
loaned,  is  seVen  per  oent.  per  annum.  Usury  is  tho  reserving 
and  taking,  or  contracting  to  reserve  and  take,  either  directly 
or  by  indirection,  a  greater  sum  for  the  use  of  money  than 
the  lawful  interest.  The  effect  of  usury  is  to  ammd  and 
make  void  the  eontvaot  for  the  wary — ^tlie  leifdcar  having  the 
ri^  to  recover  the  imncipal  sum  loaned,  with  legal  interest. 
All  titles  to  property  made  as  a  part  of  an  nsurioos  contnwi^ 
or  to  evade  the  laws  against  usuiy,  are  void.     BeVised  Oode^ 
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seciaoas  2023^  2024,  2025.  The  contract  by  Williams  to  pay 
the  uawry  to  Soloioon,  vfssv&idy  and  he  would  have  been  en- 
titled under  the  law  to  have  recovered  it  back  in  a  suit 
instituted  therefor. 

But  it  is  said,  no  one  but  the  party  who  pays  ^the  usury 
can  take  advantage  of  it — ^that  it  is  a  personal  privilege  not 
^cctended  to  strangers.  As  a  general  abstract  proposition,  it 
is  true  that  a  contract  for  usuiy  cannot  be  avoided  by  a  mere 
danger  to  the  transaction.  But  here  the  comjillainaiit  is  not 
a  mere  etranger  having  no  interest  in  the  result  of  this  usuri^ 
OBs  transaction  between  Solomon  and  Williams,  he  is  a  cred- 
it6r  of  Williams,  claims  unde^  and  through  the  latter  to  the 
extent  of  his  debt;  1m  irUered  is  affected  by  the  usmious 
eontrad,  and  to  the  extent  of  that  interest  he  is  entitled  to  be 
heard  in  relation  to  it ;  there  is  a  legal  privitg  between  t&e 
eoffliplainant  and  his  insolvent  debtor ;  he  is  interested  in  his , 
insolvent  debtor's  estaiSy  so  far  as  the  payment  of  his  debt  is 
eoncemed^  and  is  not,  therefore,  an  officious  interloper.  Dix 
vs.  Van  Wyck,  2d  HilFs  N.  Y.  Rep.,  522 ;  Post  vs.  Dart, 
8<li  Paige's  Ob.  Sep.,  639. 

1.  Having  an  interest  as  a  creditor  in  the  property  and 
effisdB  of  his  absoonding  insolvent  debtor,  he  is  equitably  en- 
titled to  the  assistance  of  the  Court  to  restrain  Watkins  from 
paying  ot^  to  Sc^omob  the  fiiU  amount  of  the  five  hundred 
doUar  note  out  of  the  efkotii  of  Williams  in  his  hands,  until 
the  usurious  transaction  can  be  investigated,  and  to  have  his 
debt  pcud,  if  there  shall  be  found  sufficient  funds  for  that 
purpose  in  the  hands  of  Watkins,  upon  tlie  final  hearing  of 
tiie  canse. 

2.  It  was  also  insisted  Aat  the  complaiiiant  in  this  case 
had  an  adequate  common-law  remedy  by  garnishment.  Al- 
though the  complainant  might  hove  sued  out  a  process  of 
garnishment  under  the  provisions  of  the  Code,  yet,  upon  the 
&ct8  as  stated  in  the  record,  we  do  not  think  his  common^^law 
remedy  would  have  been  as  e&a^hie  and  effeducUf  as  in  $ 
Court  of  ^qtii^ ;  besides,  the  latter  Court  having  fird  taken 
jurisdiction  of  the  cauad,  will  retain  it.  Bevised  Code,  seo^ 
tions  3040,  3041 . 

Let  the  judgpnent  of  the  Coi^t  below  be  reteraed. 
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Ralaton  vs.  Thonrton,  Adm'r,  and  Bozenlan  «d  Wife. 

James  A.  Ralston,  by  his  guardian  ad  Utem,  plaintiff  in 
error,  vs.  Beveblt  Thorntok,  administrator  of  James 
A.  Ral8t(Mi,  deceased^  and  Nathan  Bozeman  and  Wife, 
defendants  in  error. 

I&  Decemblr,  1864,  Ralston  died  intestate,  leaving  a  widow  and  three 
,  minor  children  as  His  heirs-at^law.  In  March,  1865,  one  of  the  chfl- 
dren  died,  and  in  April,  1866|  another  of  the  children  died,  leaving  thc^ 
widow  and  the  other  snrriving  child  as  their  heirs-at-law.  The.  prop- 
erty of  Ralston  the  first  decedent,  remained  in  the  possession  of 
Thornton,  his  administrator.'  In  February,  1867;  the  widow  intermar- 
ried with  Bozeman.  On  a  bill  being  ^led  by  Thornton,  the  admhiis* 
irator  of  Ralston,  for  ditection :  HM,  that  the  widow  was  enticed  to 
inherit  one*faa3f  of  the  estate,  as  th^  heir- aitr law  of  her  decease^ 
husband  and  children,  notwithstanding  her  intermarriage  with  Boze- 
man before  the  property  had  been  reduced  to  possession  by  her,  and 
j.hat  the  marital  rights  of  the  husband  did  not  attach  to  any  part  of  the 
property  tinder  the  provisions  of  the  Act  of  1866. 

Bill  for  direction,  &o.  Decided  by  Judge  CbLE.  Bibb 
County.    Chambers.    September,  1867. 

Thornton  filed  i  a  bill  fbr  direction,  <&e.,  agftinst  Nathan 
Bozeman  and  his  wife,  and  Jftmes  A.  Ralston,  oooteiiHPg  the 
fellewing  averments : 

On  the  12th  of  December,  lfi64,  James  A.  Bi^on,  of 
Bibb  County,  Georgia,  di^,  leaving  a  very' l»tge  estiite  d 
realty,  personalty  and  choses  in  aoticm.  He  left,  snrvivii^ 
him,  his  vpidow  Aurelia  L.  and  three  minor  sons,  Henry  G., 
David  4nd  James  A.  Ralston; 

Thornton  administered  oi|  bis  estate  in  January,  1866,  and 
took  the  whole  of  it  into  possession. 

Henry  O,  died  on  the  30th  of  March,  1866,  aged  hut 
nineteen  years,  and  David  died  in  April,  1<886,  befi>r6  he  at- 
tained his  majority.  These  deceased  sons  left  no  wives  nor 
issue,  and  no  debts,  but  neither  of  them  has  evrar  had  an  ad- 
ministrator. 

In  Fd[>ruary,  1867,  the  widow  was  married  to  Dr.  I^alhaa 
Bozeman.  He,  for  his  wife,  demands  one-half  of  said  oslatB 
firom  said  administrator,  but  the  minor,  James  A.  Ralston, 
claims  that  under  the  laws  of  distribution  of  Georgia,  he  ts 
entitled  to  three-fourths  of  the  estate,  and  has  notified  the 
administiatoc  not  to  settle  with  Bosemab. 
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The  magnitade  of  the  estate,  and  the  changes  incident  to 
the  laws  of  Georgia  in  these  revolutionary  times,  make  it 

0  k 

proper  that  the  administrator  should  be  directed  by  the  Court 
how  to  distribute  the  same. 

By  the  answers  of  Bozeman  and  wife  and  the  guardian. 
ad  UUm  of  said  minor,  .many  matters  are  set  forth  in  no  wise 
pertinent  to  the  main  and  indeed  the  only  question  made  by 
this  record. 

In  anticipation  of  their  marriage,  Nathan  Bozeman  and 
Anrdia  L.  Balston  entered  into  a  contract,  to-wit :  on  the 
7th  of  February,  1867,  which,  eSter  reciting  their  respective 
residences,  their  contemplated  nuptials,  and  that  Aurelia  1m 
^  is  seized  and  possessed,  in  her  own  right,  of  a  considerable 
estate  both  real  and  personal,  consisting  of  lands,  money, 
stocks  and  other  things,  as  one  of  the  heirs  andxiistributees  of 
her  kite  husband,  James  A.  Ralston,  deceased,  and  as  heir  and 
distributee  of  her  two  children,  Henry  G.  Bakton  and  David 
Balsftott,  deceased,^'  stipulated  that,  in  consideration  of  said 
marriage,  all  of  said  estate  should  ''  remain  and  continue  her 
separate  estate,  and  not  vest,  by  marriage,  in  her  said  intended 
hu^)and>  the  said  Nathan  L.  Bozeman,  or  be  in  any  way  8u]>- 
ject  to  his  alienation,  or  to  the  payment  of  his  debts  now 
owing  mr  hereafter  to  be  contracted  by  him;  that  all  and 
singular  the  estate  and  property  aforesaid,  belonging  to  her, 
the  sjftid  Aurdia  L,,  or  which  she  is  entitled  to,  or  may  accrue 
to  her  as  aforesaid,  diall  be  subject  to  her  disposition  by  will, 
and  should  she  die  without  having  a  will,  in  that  event  one 
equal  half  of  all  the  property  afoiesaid  shall  go  to  and  vest 
absolutely  in  her  said  intended  husband^  the  said  Nathan 
Bozeman,  if  be  is  then  living,  and  the  other  equal  half  of 
the  same  shall  go  to  and  vest  absolutely  in  Mrs.  Mary  A* 
Lamar,  the  mother  of  the  said  Aurelia  L. :  ''That  said 
property  shall  be  managed  during  the  contemplated  cov- 
erture, by  the  said  Nathan  Bozeman,  and  its  rents,  issues 
and  profits  shall  be  applied  to  the  support  and  maintenance 
of  her,  the  said  Aurelia  L.,  of  him,  the  said  Nathan  Boze- 
man, and  the  child  or  children  of  the  marriage,  if  any, 
and  to  the  education  of  such  child  or  children  i  and  should 
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the  rents,  issote.  and  profits  of  said  property  amount  at  aoy 
timle  to  more  than  what  is  sufficient  for  the  purposes  B&n- 
said,  in  that  event  the  surplus  shall  be  invested  hy  him,  the 
said  Nathan  Bozeman,  acoerding  to  his  best  discgnetioiiy  and 
such  iDvestment  shall  be  sobjeot  to  all  and  sing^  the  use 
iand  limitations  herein  declared  relative  to  the  ori^iial  prop- 
erty ;  and  that  the  said  Nathan  shall,  with  the  oonsent  and 
approval  of  the  said  Aurelia  L.,  have  power  and  authority 
to  sell  any  part  of  the  estate  or  property  her^  before 
described^  for  the  purpose  of  reinvestment,  when  he  and  the 
said  Aurelia  L.  diall  consider  it  lor  the  best  inta^sts  of  the 
estate  so  to  do ;  and  in  the  event  of  the  sale  and  in vestaieat 
of  the  same,  the  reinvestment,  ^en  made^  shall  be  sobjed 
to  all  and  singular  the  uses  and  limitatians  lia«in  dedaied 
and  set  forth  touebing  die  original  property." 

The  estate  was  all  in  the  hands  of  the  administrator  ondi* 
vided,  and  there  were  no  debts  against  it. '  It  was  ec^ooeded 
that  up  to  the  time  of  the  marriage  of  Aurelia  L.  and  her 
son  James  A.,  they  were  equally  interested  in  said  estate  of 
James  A*  Balston  aAd  the  two  dead  sons,  but  tiiis  minor 
claimed  that  her  knarriage  gave  him  thvde*fiHurUi8  instead  ci 
half. 

.  By  order  passed  in  term  time,  the  question  was  heard  at 
Chambers,  and  then  the  Chancellor  decided  that  the  son, 
James  A.  iUlston,  was  entitled  to  only  one-half  of  thaiitata, 
and  that  Bozieman,  as  trustee  for  his  wife,  should  take  iha 
other  half. 

This  ruling  of  the  CSianceUor  is  brought  op  for  review. 

B«  HUiL,  for  plaintiff  in  error, 

Cobb  &  Jackson,  and  the  Nisbets,  for  defendants  m 
error. 
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This  was  a  bill  filed  in  the  Coart  below  by  Thoroton,  the 
admiiUBtrator  of  James  RaldtoB,  for 'direction^  upon  the  folr 
lowing  statement  of  faets.  In  Deoember,  1864,  James  Bal* 
ton  died  intestate,  leaving  a  widow  and  three  minor  children 
as  his  heirs-at-law*  In^.Marchy  1865,  one  of  the  children 
died^  and  in  April,  1866^  another  of  the  children  died,  leav- 
ing the  widow  and  the  other  sorviving  child  as  their  heirs- 
at-law.  The  piop^rtf  of  Jaii(ies>Balstoii  Ihe  first,  decedent 
remained  in  the  hands  of  Thornton,  his  administi^ton  la 
February,  1867,  the  widow  intermarried  with  Br.  Boz^mah, 
b^bre  there  had  he&u  any  distribution  of  James  Baliston's 
eattfte  by.  the  administrator  thereof.  The  question  made  in 
the  Court  below  upon  the  foregoiqg  statement  of  i^ts,  was 
aft  to  what  part  or  portion  of  the  estate  of  James  Balston  his 
widow  was  entitled  to  nn4er  the  laws  of  this  State,  (she  bav-^ 
ing  interiQarried  with  Bozeman  before  distribution  tiiereof,) 
eitiber  as  his  hdr-at-law  or  as  the  heir-at-law  of  her  two  deceased 
diildren.  The  Court  below  held  and  dedded  that  the  prop*: 
erty  of  James  Ralston^  m  the  hands  of  his  admiillstrator, 
should  be  equally  divided  between  Mrs.  Bozeman  and  the 
surviving  minor  (Aiild — ^that  eaeh  take  on.e-haif  of  the  entire 
estate.  This  deciiBion  of  the  Court  was  excepted  to,  and  is 
now  assigned  finr  error  here.  ' 

TbeplLtiff  i»  ^rror  maml;  relies  upon  th.  provisiomof  the 
Act  of  1945,  which  is  substantially  incorporated  in  the  first 
Code^  but  <mitted  in  t^e  Beyised  Code^  The  2453d  section  of 
the  first  Code  declares^  '^  Whenever  my  feme  coverif  having  a 
child  or  children  by  a  former  marriage,  is  or  becomes  entitled 
to  property  by  inheritance  at  any  time,  or  devisci  antecedent  in 
date  to  her  last  marriage,  and  not  in.  trust,  Hke  poasmsion  of  which 
ie  not  obtained  prior  to  mch  mei/rriagey  such  property  shall  not 
belong  to  the  husband  of  such/i9nie  ooteri^  but  diall  be 
equally  dvrided  betiji^een  all  the  children  of  such  f&M  covert 
living  at  the  time  when'  possession  is  dl>tained,  and  such^ 
feme  covert.  The  portions  of  such  feme  covert  and  her  chii- 
diw  by  h«r  last  husband,  shall  alone  be  sulgeot  to  be  i:eduo6d 


"1 


'  650  SUPREME  COURT  OF  GEORGIA. 

Ralston  vs,  Thornton,  Adrn'r,  and  Bozeman  and  Wife. 

■' '         ■*  <    -      ■  ■  ■  .  »   ■ 

to  possession  hy,  and  the  title  vest  in^  such  husband."  In 
Mathews  vs.  Bridges^  13th  Gra.  Rep.,  325,  this  Court  held 
that  when  a  widow  was  entitled  to  a  distributive  share  of  aa 
estate  ad  9,  feme  sok,  but  married  before  reducing  the  property 
to  possession,  her  child  by  a  former  husband  was  entitled  to 
a  distributive  share  thereof,*  under  the  Act  of  1^45,  Eoby 
vs.  Boswell,  23d  Gd.  Bep.,  51.  Had  there  been  no  change 
of  the  law  of  this  State  upon  this  subject  prior  to  the  marri- 
f^e  of  the  wido\i^  with  Bozeman,  the  Act  of  1845,  and  the 
donstruction  of  it  by  this  Court,  would  have  oofltrolied  the 
question  in  fevor  of  the  plaintiff  in  error.  The  Act  of  1845 
was  directed  against  the  marital  rights  of  the  husbrnd  of  the 
second  marriage.  If  the  property  had  been.reduoed  to  pos- 
aession,  to  which  the  widow  was  entitled,  at  the  time  of  her 
marriage,  then',  as  the  law  'stood,  it  would  have  becoatie  the 
property  of  the  husband.  The  object  of  that  Act  was  to  eid 
qf  the  marital  rights  of  the  husband  to  the  proJ)erty  of  his 
wife,  which  had  not  been  redact  to  possesstofty  to  the  prgudiee 
of  the  wife's  children  by  a  former  marriage,  and  such  was 
the  interpi'etation  given  to  it  by  this  Court 

But  how'  stood  the  law  in  relation  to  the  mariial  rigkt$  of 
the  husband,  at  the  time  of  the  marriage  of  the  widow  with 
Bozeman  iii  this  case?  By  the  Act  of  13th  December,  1866, 
his  marital  tights  to  the  property  of  his  wife,  whether  re- 
duced to  possession  or  not,  were  entirely  takeii  away  ;*  he 
could  nbt  assert  his  marital  fights  over  her  property  to  the 
jyrgudU^  of  her  children  by  a  former  marriage.  ITie  Act  of 
1866  declares,  '^  That  from  i&nd  aflier  the.  passage  of  this  Act, 
aU  the  property  of  the  wife  »t  the  time  of  her  marrii^ 
whether  real,  personal,  or  cfaoses  in  action,  skaB  be  and  reiuiin 
the  separate  property  of  the  vnfe,  and  that  all  prop^y  given 
to,  inlierited*  or  ac^juired  by  the  wife  during  oovertnrey  shall 
vest  in  and  belong  to  the  wiib,  and  shall  not  be  liable  for  the 
payment  of  any  debtj  de&ult  or  contract  of  the  hoaband.*' 
The  se^nd  section  of  the  Act  rq[>eab  conftieAng  Amos.  The 
manifest  object  aind  intent  of  this  latter  Act  was  to  defeat  a&d 
cut  off  the  marikd  rights  of  the  husband  to  his  wifVs 
erty,  whether  real,  persotial  or  iJiosts  in  actUm^  not  imly 
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9S  she  had  in  pos^emon^  Ibut  auch  afi  she  bad  iht  right  to  re- 
dwse  to-  poB9€88ion,  The  Act  expressly  declares  that  all  the 
property  of  tbe  wife  shall  be  and  remain  her  mnira^e  ^property. 
Now  ic  is  conceded  that  if  the  widow  in  this  case  h^ 
remained  a  feme  sole^  she  would  be  entitled  to  inherit  one- 
half  of  the'  estate,  as  the  heir-at-law  of  her  deceased  husband 
and  diildren.  At  the  tim^  of  the  passage  of  the  Act  of  I86&9 
her  right  to  this  property  was  fixed  and  vested  by  operation 
of  kua;  if  she  did  not  have  the  actual  possession  g£  it>  her 
legal  ri^  to  reduce  it  td  possession  was  indisputable — ^her 
right  to  inherit  this  property  as  the  heir-at-law  of  the 
deceased  parties,  did  not  depend  upon  the  eontingency.  o£ 
redadng  it  to  posaessioD^  nor  does  the  A(st  of  1866  restrict 
her  ri^t  as  to  its  enjoyment,  upon  that  eon&ngenoy---^nd  thi$ 
being  so^  her  intermarriage  with  Bozeman  in  February,  1867, 
did  not  d^ea(  any  of'  her  previously  acquired  rights  thereto 
under  the  public  law  of  the  State.  ' 

The  Act  of  1866,  in  oar  judgment,  repeals  all  prior  laws 
which  conflict  with  the  declared  object  and  intention  of  that 
Act  in  regard  to  the  property  of  married  women,  as  well  that 
to  which  they  were  entitled  at  the  time  of  the  marriage,  as 
that  acquired  by  them  afterwards  during  coverture,  and  to 
hold  in  this  case  that  the  right  of  the  widow  to  this  property 
as  the  heir-at-law  of  her  deceased  husband  and  children,  de^ 
pends  upon  its  reduction  to  possession  by  her  before  or  after 
marriage,  would  be  in  conflict  with  that  Act, 

Our  conclusion  and  judgment,  &erefore,  is,  upon  the  facts 
of  this  case  and  the  existing  law  applicable  thereto  at  ihe 
time  of  the  marriage,  that,  inasmuch  as  the  widow  was  a  feme 
sole  at  the  time  she  inherited  this  property,  h^r  right  and  title 
to  the  inheritance  thereof  vested  in  her  by  operation  of  law ; 
as  such  feme  sole,  she  inherited  the  property  of  the  deceased 
parties  in  her  own  right,  and  this  being  so,  the  Act  of  l$tii 
December,  1866,  secured  to  her  all  the  property  she  had 
inherited  from  her  deceased  hnsbend  and  children,  as  her 
separate  property  at  the  time  of  her  intermarriage  with  Boze* 
man  in  1867,  Whether  she  had  reduced  the  same  to.possession 
or  not ;  that  the  fact  of  her  becoming  a  feme  covert  in  1867, 
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did  sot  defeat  any!  of  het  rights  to  ibe  propedgr  aoqofaned  bif 
operation  of  law  before  dhe  became  a  feme  eoverty  and  wiiicii 
was  secured  to  her  by  the  Act  of  }866 ;  diat  Act  not  reqoir- 
iog  that  the  property  should  be  reduced  to-  poesession,  bat 
expressly  repeals  all  laws  iu  confiict  with  it  j  that  the  Acfc  of 
1866  is  in  conflict  with  the  2468d  section  of  the  old  Code,  so 
&r  as  the  r^ttctio^  of  the  property  to  possession  ia  necessary 
to  perfect  her  title  thereto^  or  to  affect  in  any  way  the  maritei 
r^JUs  of  her  husbandy.and  providing^Jbr  the  duldrenof  a 
fmaier  marriage  against  these  marital  ri^ite;  that  she  is  eo- 
titled  to  inherit  one-half  of  the  estate  in  as  -full  and  ample 
manner  as  if  she  had  remaitied  a  feme  sole,  notwithflt^diog 
her  marrii^  in  1867.  It  was  her  septoite  property  before 
aoord  at  the  time  of  her  manriagei  and  is  her  separate  fiofettf 
nxjWy  under  the  provisioBS  of  the  Act  of  1866.. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


QsE^tON  OuYi^  and  Richabd  W.  Wooitxk^  execatois, 
<Skc.|.  plaintiffs  in  error,  t».  L..C«  ColiSMAK  et  oL,  ^eSeaadr 
ants  in  epxft. 

Under  tHe  Ordinance  of  the  Conyentionj  janes  should  be  allowed  a  lib- 
eral discretion  in  adjusting  the  eqnitieB  of  the  pArtiee  by  their  rerdiei ; 
but  it  is  the  duty  of  tbe  Ck>njrt8  te  see  to  it  that  sfudi  diacretioa  is  not 
o&medand  made  tiie  inatrvme&t  of  i»|;ti»fice,  by  gitaatiag  a  new  ttial 
vben  the  verdict  is  strongly  an4  decidedly .  against  the  eTideace,  a»d 
the  principles  of  equity  as  manifested  thereby. 

Motion  fbr  n^iw  trial.  (9calii|g  Odinanoe.)  Decided  fay 
Juc^  W1LI.IAH  M.  Bbssb.  Linooln  Superior  Cenrth  Oc- 
tober Term,  1367.    . 


Oa  the  third  day  pf  Deoembes^  1863,  L.  C.  Ceknan^ 
thonjr  Harmon  and  £X  J.  Lyon  made  two  aingle  bills  or 
bonda,  payable  to  ''Sheltoa  Oliver  and  Blchard  W.  Wootten, 
tsseciUa^soi  Biefaald  R.  WimpBy^  deoeu^ed^  ^  faserw^^  tme 
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for  $158;  and  the  other  for  $290^  and  due  twelve  months 
after  date.  The  payees  sued  the  makers  thereon^  and  the  de* 
fence  was  that  the  notes  were  within  the  Scaling  Ordinance 
of  1865,  and  that  plaintiffs  ought  not  to  recover  more  than 
the  value  of  so  much  Confederate  currency  at  the  maturity  of 
the  notes. 

At  the  trials  the  plaintiff  read  in  evidence  the  bonds  and 
closed. 

The  evidence  for  defendants  was  as  follows : 

E.  J.  Ltox,  one  of  the  defendants,  sworn,  said :  the 
largest  note  was  for  cattle,  the  other  was  for  a  horse  bought 
at  the  sale  of  the  perishable  property  of  the  deceased  by  the 
executors  (plaintiffs),  at  public  outcry,  on  deceased's  planta- 
tion in  Lincoln  County,  Georgia,  at  the  date  of  the  notes. 
The  terms  of  the  sale  were,  cash  for  all  sums  under  twenty 
dollars,  for  larger  sums,  notes  with  good  security  due  twelve 
months  after  date,  with  interest  from  date  if  not  punctually 
paid. 

Nothing  was  said  at  the  time  about  the  currency  in  which 
the  notes  were  to  be  paid.  [The  common  currency  of  the 
country  at  that  time  was  Confederate  money.  Contracts  were 
then  commonly  understood  to  be  in  Confederate  money  when 
no  other  money  was  specified.] 

The  cattle  and  horses  were  bought  for  the  prices  then  cus- 
tomary in  Confederate  money. 

There  were  fifteen  or  twenty  cattle.  The  prices  were  three 
or  four  times  the  prices  of  such  property  in  specie  before  the 
war.  Nothing  passed  ^ith  the  executors  about  the  sort  of 
money  in  which  the  notes  were  payable.  I  gave  the  money 
to  Mr.  fc$ale  to  pay  the  notes  for  me. 

P£TroN  W.  Sale  testified:  that  Lyon  gave  him  the 
amonnt  of  the  notes  in  Confederate  money  to  pay  the  plain- 
iifis,  shortly  before  the  notes  were  due ;  he  went  to  Oliver's 
to  pay  it  in  time,  he  thought  it  was  a  few  days  before  the 
notes  were  due;  Oliver  was  not  at  home.  Soon  after  the 
maturity  of  the  notes,  Sale  saw  Wootten  and  offered  him  the 
money,  he  declined  it,  saying  they  could  not  receive  it  because 
the  legatees  would  not;  witness  was  at  the  sale  and  the 
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property  sold  for  prices  then  usual  in  Confederate  currency. 

Z.  S.  WiLLiNQHAM  testified  :  that  at  the  cloBe  of  the  sale 
it  was  announced^  that  a  discount  of  five  per  cent  would  be 
allowed  to  purchasers  who  would  pay  in  cash,  but  that  '^  bee- 
hive money  "  would  not  be  taken. 

It  was  agreed  by  counsel  that  specie  was  three  for  one  in 
Confederate  money  at  the  date  of  the  sale,  and  twenty  for  one 
at  the  maturity  of  the  notes,  and  at  the  trial  was  at  a  pre* 
mium  of  forty  per  cent,  in  greenbacks. 

That  portion  of  the  forgoing  testimony  of  Lyon,  in 
brackets,  was  otyected  to  as  illegal  and  irrelevant,  and  the 
abjection  was  overruled. 

The  verdict  was  for  $40.76  and  costs,  for  plaintiffs.  They 
moved  for  a  new  trial  upon  the  grounds  that  the  Court  erred 
in  allowing  said  evidence  of  Lyon  in  brackets  to  go  to  the 
jury,  and  because  the  verdict  was  against  law  and  decidedly 
and  strongly  against  the  weight  of  evidence. 

The  new  trial  was  refused,  and  of  this  refusal  complaint  is 
made  here. 

A.  T.  Akerman,  for  plaintifls  in  error. 

TooHBB  &  DuBo6E,  for  defendants  in  error. 

Wabner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  refusing  to  grant  a  new  trial .  on  the  grounds 
specified  in  the  motion  therefor. 

There  was  no  error  in  admitting  the  testimony  of  Lyon  as 
to  "  Confederate  money  being  the  common  currency  of  the 
country  at  the  date  of  the  notes,  and  that  contracts  were  com- 
monly understood  to  be  in  Confederate  money  when  no  other 
money  was  specified."  This  evidence  was  admissible  under 
the  Ordinance  of  the  Convention,  for  the  purpose  of  showing 
the  inteniion  of  the  parties  as  to  the  partkfular  currency  in 
in  which  the  payment  of  the  notes  was  to  be  made. 

The  notes  were  given  for  cattle  and  a  hoxBe  purchased  at 
an  executors'  sale.    The  evidence  in  the  record  is,  that  iht 
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properij  sold  for  three  or  four  times  the  price  of  such  prop- 
erty in  specie  before  the  war.  The  principal  of  the  two  notes 
is  $448.  If  the  property  sold  for  four  times  its  valae  in 
specie,  for  Confederate  moneys  it  was  worth  $112  in  specie  to 
the  purchaser — ^that  is  to  say,  the  cattle  and  horse  which  were 
the  consideraSon  of  the  two  notes,  were  worth  at  least  $112 
at  a  specie  valuation ;  that  is  the  value  of  the  oonridercUion  for 
which  the  notes  were  given,  in  good  m<mey.  Why  should  not 
the  defendants  be  required  to  pay  the  irUrmaio  value  of  the 
property  in  good  money  at  th^  time  of  the  sale,  with  the  law- 
ful interest  on  that  amount  from  the  time  the  notes  therefor 
became  due?  Bueh  a  verdict  would  seon  to  have  been 
according  to  the  principles  of  equity  between  the  parties  in 
this  case ;  but  the  jury  found  a  verdict  for  the  plaintiffs  for 
only  the  supi  oi  forty  doUars  and  eeventy-mx  cents, .  The  de- 
fendants have  got  the  plaintiffi'  property,  worth  at  least  $112 
in  y>eoie  at  the  time  th^  purchased  it,  and  now  by  the  ver- 
diet  they  pay  only  $40.76  for  it.  If  such  a  verdict  is  in 
accordance  with  the  principles  of  equity,  we  are  unable  to 
perceive  it. 

Whilst  the  Cotirts  should  allow  the  juries  a  liberal  d&eero' 
Hon  under  the  provisions  of  the  Ordinance,  in  adjusting  the 
equities  of  the  parties  by  t-hdr  verdict,  still  it  is  their  duty  to 
see  to  it  that  such  discretion  is  not  almsed  and  made  the 
instrument  of  injuMee.  The  '^principles  of  equity'^  on 
which  the  verdict  and  judgment  are  required  to  be  rendered 
in  sudi  cases,  do  not  confer  upon  the  jury  an  unlimited  drbi" 
trary  discretion;  but  the  verdidt  and  judgment  shall  be 
rendered  on  principles  of  equity  as  reffuUUed  by  law.  The 
verdict  in  this  case^  upon  the  facts  disclosed  by  the  record,  is 
not,  in  our  judgment,  in  accordance  with  the  principles  of 
equity  or  the  evidence  in  the  case,  but  strongly  and  decidedly 
against  both. 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a 
new  trial  granted. 
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Penfold,  Clay  &  Co.,  plaintiffs  in  error,  vs.  F.  P.  Sinole- 

TON  &  Co.,  defendants  in  error. 

Where  a  promissory-  note  had  been  placed  in  the  hands  of  an  attorn^  at 
law  for  collection,  and  suit  had  been  instituted  thereon  in  tiie  name  of 
the  plaintiffs,  the  rightful  owners  thereof,  against  the  defendants^  and 
pending  the  suit  the  plaintiff's  attorney,  on  his  own  motion,  moved  the 
Court  to  strike  out  the  names  of  the  original  plaintiffs  and  snbstitate 
in  place  thereof  the  name  of  a  party  who  had  no  legal  valid  title  to 
said  note,  and  proceeded  to  take  a  verdict  and  sign  judgment  thereoa 

.  in  the  name  of  such  substituted  party  plaintiff  against  the  defendants, 
which  had  been  paid  off  by  them :  Heldf  that  there  was  no  error  in  the 
Court  below  in  refusing  to  set  aside  lind  vacate  the  judgment  on  motion 
of  the  plaintiffs'  attorney  in  said  case  for  the  benefit  of  hia  clients,  who 
were  the.  original  plaintiffs  in  the  case,  against  the  consent  of  the  defend- 
ants, who  are  entitled  to  be  protected  in  the  payment  of  that  jadgment, 
under  the  statement  of  facts  presented  by  the  record. 

Motioii  to  set  ajside  a  jadgment.  Decided  by  Judge 
Clarke;    Ciay  Superior  Court.    August  Term,  1867. 

Penfold,  Clay  &  Co.,  by  their  attorney,  S.  8.  Stafford,  8«ied 
F.  P.  Sii:igleton  &  Co.,  on  a  promissory  note  for  $638.33,  dated 
29th  March,  1860,  and  due  six  months  thereafi;er.  The  case 
was  returned  to  June  Term,  1861,  of  Ciay  Superior  Court 

During  the  war,  on  motion  of  Stafford, .  who  rqireseoted 
the  case  of  Penfold,  Clay  &  Co.,  as  attorney  in  the  Court,  an 
order  was  taken  reciting  that  plaintiff  were  ''alien  enemies 
under  the  Act  of  Sequestration  of  the  Confederate  States  of 
1861,''  and  ^*  William  C.  Daniel,  receiver  under  said  act, 
having  been  appointed  under  said  act,  to  prosecute  such 
claims,"  it  is  ordered  that  Daniel  be  made  a  party  plaintiff, 
and  'Hhat  said  claim  proceed  to  judgment  for  the  use  of  the 
Confederate  States."  Under  this,  verdict  was  taken  and 
judgment  entered  in  June,  1863. 

The  war  having  ended,  Stafford,  as  the  attorney  for  Pen- 
fold,  Clay  &  Co.,  procured  a  rule  niaiy  reciting  the  foregoing 
facts,  and  calling  on  F.  P.  Singleton  <&  Co.  to  show  canse 
why  said  order  and  judgment  should  not  be  vacated  and 
annulled}  and  said  case  proceed  in  the  name  of  Penfold, 
Clay  &  Co.    They  showed  for  cause: 
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1st.  There  is  no  sufficient  reason  shown  ia  said  rule  nisi 
why  the  case  should  be  reopened*  It  appears  by  the  records 
of  the  Court  that  a  judgment  has  been  rendered  upon  a  ver- 
dict and  duly  entered  and  signed  up  by  counsel  for  the  same 
plaintifi&y  and  tJiere  is  no  evidence  to  show  any  default  of 
defendants  in  any  error  committed,  if  error  there  was,  in  sub- 
stituting a  receiver  of  the  Confederate  States  in  lieu  of  the 
original  plaintiffs.  Said  judgment  was  not  the  result  of  any 
accident  or  mistake  or  misapprehension  of  facts,  there  was  no 
appeal  or  writ  of  error  taken,  and  therefore  the  Court  has  no 
pow^  to  vacate  this  judgment. 

2d.  Fi,fa^  was  issued  on  said  judgment  and  they  had  paid 
the  same  to  the  Sheriff,  and  were  thereby  discharged ;  that 
the  Sheriff  was  the  agent  of  the  plaintiff  in, Ji,  fa,  and  author- 
ized by  law  to  receive  payment,  and  if  the  fund  was  misap- 
plied, they  were  not  blameable.  > 

3d.  Because  the  order  and  judgment  were  valid. 

There  seems  to  have  been  no  dispute  about  this  payment, 
but  it  was  conceded  it  was  in  Confederate  States  currency,  and 
was  never  paid  to  the  plaintiff. 

The  Court  refused  to  set  aside  the  judgment  and  dis- 
charged the  motion^  and  this  is  brought  up  for  review. 

i 

8.  S.  Stafpobd,  Sims  &  Bower,  by  Judge  Lyok,  for 
plaintiff  in  error. 

H.  Fielder,  for  defendants  in  error. 

Wabneb,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  overruling  the  motion  to  set  aside  the  judg- 
ment against  the  defendants.  It  appears  from  the"  record, 
that  a  suit  was  pending  in  the  Superior  Court  of  Clay  county, 
in  favor  of  Penfold,  Clay  &  Co.,  vs.  F.  P.  Singleton  &  Co., 
upon  a  promissory  note.  The  suit  was  brought  by  Stafford, 
as  the  attorney  of  Penfold,  Clay  &  Co. 

Pending  the  suit,  it  being  represented  that  Penfold,  Clay 
&  Co.  were  alien  enemies,  on  motion  of  Stafford,  their  attor- 
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ney^  an  order  was  passed  by  the  Oonrt  making  Wm.  C.  Dan- 
iel;  receiver  of  the  Confederate  States^  party  plaintiff,  and  that 
said  case  proceed  to  jadgment  in  his  name,  for  the  use  of  the 
Confederate  States.  There  was  a  verdict  and  judgment  thereon 
in  fitvor  of  the  substituted  plaintiff  against  the  defendtnts, 
which  is  signed  by  S:  S.  Stafford,  plaintiff's  attorney.  The 
defendants  paid  off  the  judgment  in.Confederate  money,  with- 
out any  objection  being  made  to  the  currency,  so  fiir  as  the 
record  shows.  In  August,  1867,  Stafford,  acting  as  theatiD^ 
ney  of  Penfold,  Clay  &  Co.,  moVed  to  set  aside  the  judgment 
so  rendered  against  the  defendants  in  the  case.  This  motion 
the  defendants  resisted,  and  the  Court  refused  to  grant  it 

The  defendants  had  npthing  to  do  with  making  Daniel  a 
party  plaintiff,  they  were  sued  upon  their  contract  and  judg- 
ment obtained  against  them  in  a  regular  judicial  proceeding. 
The  judgment  was  regularly  obtained  against  them,  and  they 
have  paid  it^  and  are  entitled,  so  far  as  this  record  shoirs,  to 
be  protected  in  that  payment  by  the  judgment  of  the  Court, 
Whether  the  original  plaintiffs  have  received  the  money  paid 
by  the  defendants  in  satisfaction  of  the  judgment,  does  not 
aeffect  them,  they  were  not  bound  to  see  that  theoifioen  of  the 
Court,  to  whom  they  npud  the  money,  made  a  proper  applica- 
tion of  it  in  the  absence  of  any  fraud  or  collusion  on  thor 
part.    If  Mr.  Stafford,  as  the  attorney  of  Penfold,  Claj  & 
Co.,  had  been  prevented  from  prosecuting  the  suit  in  thdr 
name,  he  could  have  dismissed  it^  or  refused,  as  their  attor- 
ney, to  prosecute  the  suit  in  the  name  of  other  parties ;  but 
having  vo^imtor%  substituted  the  name  of  Daniel  as  plaintiff, 
and  prosecuted  the  suit  to  judgment  against  the  defendants  in 
his  name,  and  they  having  paid  off  the  judgment^  they  will 
be  protected  by  it  in  such  payment,  and  the  motion  to  vacate 
and  set  it  aside,  was  in  our  judgment,  properly  refused  by  the 
Court  below  upon  the  state  of  facts  presented  by  this  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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L.  B.  &  S.  D.  Wraoo,  plftintifie  in  error,  t^.  B.  M.  Stbick* 

LAin>,  defendant  in  error. 

When  a  physician,  without  a  ^ploma,  has  obtuned  a  licenie  to  practioe 
his  profession  from  a  member  of  the  * 'Medical  Board  of  Georgia''  for 
each  year,  thongh  more  than  one  year,  he  is  entitled  to  charge  and  col- 
lect his  fees :  Provided,  the  Medical  Board  has  not  r^/iae(i  to  grant  him 
a  license  in  the  meantime. 

Oertiorairi  from  the  Coanfy-Conrt  Decided  by  Judge  Uk« 
i>BBWOOD.    Floyd  Superior  Court    April  Term,  1€67.    - 

Strickland  sued  plaintiffs  in  error  in  the  County-Court  of 
Floyd  county  in  two  separate  actions,  on  two  promiseory 
notes  signed  by  their  said  firm  name,  the  one  for  $40.30, 
made  on  the  24tb  May,  1862,  with  interest  from  January  Ist, 
1862,  and  the  other  for  $71.00,  dated  1st  of  January,  1864, 
each  due  one  day  ailer  its  date,  and  payable  to  B,  M.  Strick- 
land, or  bearer. 

The  defence  was  that  the  consideration  of  said  notes  was 
medical  services  rendered  by  Strickland,  that  he  had  no  diplo* 
ma,  and  was  not  authorized  to  collect  pay  for  such  services.- 

Defendants  examined  said  plantiff  as  a  witness. 
.  He  testified  that  the  consideration  of  said  notes  was  ser-> 
vice  rendered  by  him  as  a  pbysiciaD,<and  that  he  never  had  a 
diploma.  He  stated  also  that  he  had  obtained  temporary 
license  from  Dr.  Moore,  one  of  the  Medical  Board  of  G^rgia, 
for  the  years  1859,  '60,  '61,  '62,  '63,  which  licenses  liad  been 
lost ;  that  the  service  was  rendered  to  defendant's  fiimilies,  and 
that  the  j)atienta  recovered. 

The  defendants  then  read  the  answers  of  said  Moore  to  In** 
terrogatories.  This  is  the  substance  of  them :  He  is  a  mem<-  ^ 
ber  of  the  Medical  Board  of  Georgia,  and  was  appointed 
when  the  Board  was  reorganiised ;  as  such  he  ^licensed  said 
Strickland  for  said  years.  The  license  for  1869,  was  as  fol- 
lows : 

* 

''  Geoboia,  Clabke  Cou2Ity  :  Be  it  known  to  all  whom 
this  may  be  presoited,  that  I,  by  virtue  of  the  law  creating 
the  Medical  Board  of  the  State  of  Georgia,  this  day  license 
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B,  M.  Strickland  to  practice  medicine  in  its  various  branchesy 
in  said  State^  until  the  first  Monday  in  December  next,  being 
the  day  for  the  next,  regular  Board  Meeting  of  the  Board. 
January  1st,  1869.  R.  D.  Moore,  M.  D., 

.  Member  of  the  Medical  JBaard,  State  of  Oa. 

The  licenses  for  the  other  years  were  in  the  same  form. 
All  temporary  licenses  are  reported  to  the  r^ular  meeting  of 
the  Board,  when  the  person  presents  himself  for  examination 
by  the  Board,  but  no  record  is  kept  by  the  member  granting 
the  temporary  license. 

Strickland  never  presented  himself  before  the  Board  for 
examination,  nor  ever  exhibited  a  diploma.  He  applied  in 
person  to  Moore  for  said  license  in  1859,  paid  for  it  $6.00, 
and  the  same  sum  for  each  of  the  others.  Moore  stated  that 
he  knew  no  reason  why  Strickland  could  not  practice  medi- 
cine and  collect. his  charges  for  the  same. 

When  the  copies  of  said  several  temporaipr  licenses,  attached 
to  Moore's  answers,  were  offerecf  in  evidence,  upon  motion 
of  defendant's  attorneys,  the  Court  rejected  all  of  them  except 
that  for  1859. 

Defendants  then  re-examined  Strickland,  and  showed  by 
him  that  his  account  for  1862,  about  $25.00  or  $30.00,  was 
included  in  the  first  note,  and  the  balance  of  it  was  for  his 
account  of  1861. 

In  the  argument,  the  attorneys  for  the  defendants  insoted 
that,  in  the  absence  of  proof  of  proper  authority  to  practice 
medicine,  plaintiff  could  not  recover  on  these  notes,  or  either 
of  them ;  and  that  notwithstanding  plaintiff  had  authority  to 
practice  in  1859,  yet  if  the  first  note  was  given  for  that  ser- 
vice and  also  embraced  the  account  of  1861,  when  he  had  no 
license,  the  whole  note  was  void,  that  the  jury  could  not  sep- 
arate the  good  from  the  bad,  and  the  consideration  being  ille- 
gal in  part,  the  whole  promise  &iled,  and  they  requested  the 
Court  so  to  charge  the  jury. 

The  Court  did  so  charge,  with  the  addition  that,  if  they 
believed,  firom  the  evidence,  that  the  notes  were  given  in  good 
&ith,  and  that  the  first  note  embraced  $25.00  or  $30.00  fat 
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aervioes  rendered  in  1869,  when  plaintiff  was  authorized  to 
practice  under  a  lioense,  they  would  be  justified  in  finding 
that  amount  for  plaintiff* 

The  jury  found  for  the  plaintiff  for  the  principal^  interest 
and  costs  on  each  note.  By  constat  of  counsel  the  two  cases 
were  consolidated,  and  a  eerthrdri  sued  out  to  set  aside  said 
verdicts. 

Judge  Underwood  refused  to  set  aside  either  verdict,  ai^d 
for  this,  his  action  is  brought  here  for  review* 

AxiEXANDSB  &  Wrioht,  by  W.  AiKiN,  for  plaintiffs  in 
error, 

Habv£T  &  Scxxrr,  for  defendant  in  error. 

Wabneb,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case  is,  in  refusing  to  sustain  the  certiorari  and  dismissing 
the  same.  The  suit  was  instituted  in  the  County-Court  of 
Floyd  county  upon  two  promissory  notes.  The  defence  set 
up  was  that  the  notes  were  given  for  medical  services  to  a 
physician  who  was  not  authorized  to  practice  medicine,  and 
charge  for  his  services  as  such,  under  the  laws  of  this  State. 

By  the  11th  Section  of  the  Act  of  1825,  a  single  member 
of  the  Board  of  Physicians  in  this  State,  is  authorized  to 
grant  a  temporary  license  to  applicants  to  practice  medicine, 
and  make  report  thereof  to  the  next  meeting  of  the  Board — 
such  temporary  license  to  continue  until  the  next  meeting  of 
the  Board ;  but  in  no  case  shall  a  temporary  license  be  granted 
by  one  of  the  Board  after  the  applicant  has  been  refused 
license  by  the  Board  of  Physicians.    Cobb^s  Dig.  888. 

The  plaintiff,  Dr.  Strickland,  obtained  a  temporary  liciense 
to  practice  his  profession  from  Dr.  Moore,  one  of  the  Board 
of  Physicians  of  the  State,  for  the  years  1859,  '60,  '61,  '62 
and  ^63,  respectively.  There  is  no  evidence  in  the  record 
that  Dr.  Strickland  had  ever  been  refuged  a  UeeiMe  by  the 
Board  of  Physidaqs.  The  construction  which  we  give  to 
this  act  is,  that  one  member  of  the  Board  was  authorized  to 
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grant  a  tempofary  lioenBe  to  the  applicant  for  eaeh  year, 
though,  mofe  than  one  year,  reporting  his  action  to  the 
Board,  as  we  presume  he  did,  as  it  is  made  his  dutj  to  do  so ; 
provided,  the  Board  of  Phjsicians^  had  not,  in  the  meantime, 
refused  to  license  the  applicant.  Whenever  the  Board  of 
Physicians,  ^B  such,  refused  a  lioense  to  the  applicant,  then 
no  one  member  of  the  Board  could  grant  him  one. 

From  the  facts  of  this  case,  as  the  same  appear  in  the  record, 
we  think  the^  Doctor  was  entitled  to  charge  for  his  services, 
and  that  the  parties  having  had  the  benefit  thereof,  ought  to 
pay  for  them,  the  more  especially,  as  the  record  shows  that 
his  patients  did  not  die,  but  had  the  good  fortune  to  recover. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


/  ^ 

Thomas  W.  Harvey,  plaintiff  in  error,  w.  WnxiAJC  A. 

Daniel,  defendant  in  error. 

When  a  mere  bond  of  indemnity  is  given  against  the  payment  of  money 
due  on  the  outstanding  debts  of  a  mercanUie  firm,  the  plaintiff  nmat 
show  some  loss  or  damage  snstained  by  the  actdal  payment  of  the 
money  due  upon  such  debts,  or  that  which  the  law  considers  eqotrslent 
to  an  actnal  payment  thereof— in  order  to  constitute  a  bnacK  of  the 
bond.  The  existence  of  a  mere  Ugdi  Uaf^Uity  to  pay  snch  debts  is  not 
Boffioient. 

Debt    Nonsuit.    Awarded  by  Judge  Wobbilu    Talbot 
Superior.  Court    September  Term,  1867. 

This  was  debt  by  Harvey  against  Daniel,  upon  the  follow- 
ing bond  : 

< 
'*  State  of  Geoboia,  TaXbU  Oow^. 

Know  all  men  fay  these  presents :  that  we^  W.  A.  Danid 
and  Joseph  Brown  security,  of  said  county,  are  held  and 
firmly  bound  unto  T.  W«  Harvey,  of  the  aame  plaoe,  in  the 
just  and  fiiU  sum  of  Seven  Thousand  Dollan,  for  the  trae 
payment  of  which  we  bind  ourselves,  our  heirs,  axiectttois 
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and  administratoTSy  jointly  and  severally^  firmly  by  these 
presenfB.  Sealed  with  our  seals  and  dated  this  February 
11th,  1869. 

'^Tbe  condition  of  the  above  obligation  is  such^  that 
whereas  the  above  bound  William  A.  Daniel  has  purchased 
of  the  said  T.  W.  Harvey  his  entina  interest  in  a  stock  of 
goods  in  Talbotton^  in  said  oountyi  and  whereas,  according  to 
the  conditions  of  said  purchase,  said  Daniel  was  to  indemnify 
said  T.  W.  Harvey  against  the  payment  of  any  of  the  debts 
of  the  late  firm  of  Harvey  &  Brown ;  now  if  the  said  Wil- 
liam A.  Daniel  shall  well  and  truly  pay,  or  cause  to  be  paid, 
all  of  the  debts  of  said  Ifite  firm  of  Harvey  and  Brown,  so  aa 
fiijly  to  indemnify  and  9ec\ure  8aid  Harvey  from  aUUm  arising 
from  mid  debisy  then  this  obligation  to  be  null  Imd  void, 
:Ise  to  remain  in  full  force  and  effect. 

W.  A.  DANIEL,  [SBAX..] 
J.  H.  BROWN,    [seal.]'' 

The  breach  was  alleged  by  averring  that  Daniel  did  not 
lay  said  debts  so  as  to  fully  indemnify  him,  &c.,  but  on  the 
rmtrary  thereof,  at  the  time  of  making  said  writing  obliga* 
Dry,  said  firm  was  indebted  by  promissory  note  to  one  John 
\  Mathews,  in.  the  sum  of  $1,800,  dated  and  due  on  the 
Gth  of  October^  1858,  and  said  Daniel,  though  knowing  said 
ote  was  held  by  Mathews  and  w'as  unpaid,  has  not  paid  it 
»  as  to  indemnify  Harvey. 

At  the  trial,  plaintiff's  attorneys  read  in  evidence  said  bond 
\(l  the  promissory  note  signed  by  Harvey  &  Brown,  afore- 
id,   which  was  credited  with  $900  paid  23d  December, 

Thej  then  examined  John  P.  Mathews,  who  testified  c 
Lit  Harvey  &  Brown  gave  him  said  note  for  money  loaned 
the  firm  ;  that  it  was  at  the  date  of  the  debt,  and  still  is, 
r.'ilid  debt  against  the  firm,  and  affected  only  by  said  credit. 
Here  the  plaintiff  dosed.  Defendant's  attorneys  moved  a 
nsuit,  which  was  granted  by  the  Court. 
This  ruling  of  the  Court  below  is  here  assigned  for  error; 
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Blanfobd  &  MiLLEBi  J.  M.  Mathews,  for  plaintiff  in 
error. 

W.  A.  LxTTLB,  Bu  HiLii,  for  defendant  in  error. 
Warner,  C.  J. 

■ 

•     - 

At  the  trial  of  this  case,  thevG>urt  nonsuited  the  plaintiff, 
and  that  is  the  error  assigned  here  to  the  judgment  of  the 
Coart.  This  suit  was  brought  upon  an  tndemnitj/  bond  given 
by  the  defendant  to  indemnify  the  plaintiff  against  the  out- 
standing debts  of  the  firm  of  Harvey  <&  Brown,  llie  breach 
alleged  is  that  the  defendant  has  not  paid  a  certain  note 
made  by  the  partners,  to  one  Mathews.  It  is  insisted  for  the 
plaintiff,  that  this  bond  is  nujre  than  a  bond  for  tiulemm^i 
that  it  contemplates  the  payment  of  the  debts  of  the  firm  by 
the  defendant,  and  the  fact  that  he  has  not  paid  the  debt  of 
Mathews,  is  a  hrea/ck  of  the  condition  thereof.  The  general 
rule  of  law  applicable  to  this  class  of  cases  we  understand  to 
be,  that  in  order  to  recover  upon  a  vtiere  bond  of  indemnity, 
actual  damage  must  be  shown.  If  the  indemnity  be  against 
the  payment  of  money,  the  plaintiff  must  prove  at^ud  pay- 
ment, or  that  which  the  law  considers  equivalexrt  to  actual 
payment ;  a  mere  legal  KabUity  to  pay  the  money  is  not  suffi- 
cient. Chase  vs.  Hinman,  8th  Wendell's  Rep.,  456 ;  Franb 
vs.  Hamilton,  29th  Ga.  Eep.,  139. 

Did  the  defendant  bind  himself  to  pay  the  outstanding 
debts  of  the  firm  of  Harvey  &  Brown  at  or  before  any  speci- 
fied period  of  time.  Has  Harvey  paid  any  of  the  debts  of 
the  firm  ?  Has  he  sustained  any  has  or  damage  on  account 
of  the  non-payment  of  the  firm  debts  ?  The  record  does  not 
show  that  he  has,  and  he  may  never  pay  any  of  them,  or  sus- 
tain any  loss  or  damage  on  account  of  the  non-payment 
thereof.  What  was  the  intention  of  the  parties  to  this  con- 
tract ?  'Was  it  their  intention  that  Harvey  should  be  indem- 
nified agafnst  any  loss  or  damage  that  he  might  sustain  from 
having  to  pay  the  firm  debts,  or  was  it  their  intention  that 
the  condition  of  the  bond  should  be  broken,  in  the  event 
Daniel  did  not  pay  the  firm  debts  within  a  reasonabk  tame  ? 
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Let  the  ooQtaract  speak  for  itself,  and  be  its  own  interpreter. 
he  bond  rentes  that  '^  Whereas  the  above  bound  William 
.  Daniel  has  purchased  of  the  said  T.  W.  Harvey  his  entire 
terest  in  a  stock  of  goods,  and  whereas,  according  to  the 
mlithns  of  said  parehasey  said  Daniel  was  to  indemnify  said 
arvey  against  the  payment  of  any  of  the  debts  of  the  late  firm 
Harvey  &  Brown."  The  obvious  intention  of  the  parties  was 
at  Harvey  should  be  incieTTint/Ieci  against  loss  or  damage  incase 
should  have  to  pay  any  of  the  outstanding  debts  of  the  firm, 
i  nntil  he  can  show  that  he  has  paid  debts  of  the  firm,  or 
itained  some  loss  or  damage  arising  firom  the  non-^ymeni 
rcof  by  Daniel,  there  is  no  breach  of  the  indemnity  bond ; 
lere  legal  Uability  on  bis  part  to  pay  the  firm  debts,  without 
re^  does  not  constitute  a  breach  of  the  bond.  If,  after  the 
se  of  a  reoBonable  time,  Daniel  bad  failed  to  pay  the  firm 
)ts,  and  Harvey  had  In  good  faith  paid  off  the  same,  we  do 

say  that  under  such  a  state  of  facts,  an  action  upon  the 
d  could  not  have  been'  maintained.  But  here  there  has 
n  no  payment  of  any  firm  debt  by  the  plaintiff,  nor  loss  or 
loge  shown  to  have  been  sustained  by  him  in  consequence 
lie  non-payment  thereof  by  the  defendant. 
iet  the  judgment  of  the  Court  below  be  affirmed. 


A.I3  P.  Chisholm,  Administrator  of  Wm.  A.  Chisholm, 
r  the  use  of  Chisholm  &  Adaib,  plaintiff  in  error,  vs* 
Dwiif  A.  TuBNEB,  defendant  in  error. 

er  sold  to  Ohisholm  two  negroes  and  warranted  them  sound ;  the 
chase  was  made  on  account  of  Chisholm  &  Adair,  who  were  part- 
>'.  An  action  on  the  warranty  was  brought  by  Chisholm,  who  died 
ding  the  fiaity  and  his  administrator  was  made  party  plain tiC  On 
trial,  Adair,  the  partner  of  Chisholm,*  and  an  usee  in  the  action, 
offered  as  a  witness  for  the  plaintiff,  and  the  Court  rejected  him. 
dj  that  the  Court  erred. 

venxuit.  Tried  before  Judge  Collier.  BeKalb  Supe- 
I^'ourt-     Octobar  Term,  1867. 
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Tarner  sold  to  Wm.  A^  Chiabolm^  for  Chiaholm  ft  Adair, 
certain  negro  slaves  in  December,  1B59^  and  warranted  them 
sound.  Cfaisholm^.for  the  use  of  himself  and  Adair,  bnmgbt 
his  action  of  covenant  against  Turner,  daiming  damages  opo9 
the  ground  that  the  negroes  were  at  the  time  of  the  war* 
ranty,  unsound  ab^  worthless. 

On  the  trial  the  plaintiff  read  in  evidence  the  letters  of  ad* 
ministration  of  Willis  P.  Chisholm,  on  the  estate  of  said  Wm. 
A.  Chiaholm,  who  had  died  pendente  lUe,  a  letter  from  defend- 
ant to  Chisholm  &  Adair,  dated  8th  of  March,  1860,  i& 
whidi  he  declined  to  refund  the  money  and  receive  bade  the 
slaves,  interrogatories  of  Drs*  James  F.  Alexander  and  Willis 
F.  Westmoreland  as  to  the  unsoundness  of  said  slaves,  and 
the  answers  to  interrogatories  by  Greprge  W.  Adair,  one  of 
the  said  plaintiffs  as  to  the  unsoundness  of  said  slaves,  and 
showing  that  Chisholm  traded  for  thdn  for  the  firm,  dbc,  and 
dosed. 

The  defendant's  attorneys  read  the  answers  of  Mary  A. 
Edmondson  and  Mary  E.  Bondj  to  interrogatories  as  to  the 
soundness  of  said  slaves.  They  also  examined  as  witnesses, 
Hinton,  Weaver  and  Jabez  B.  Norton,  to  prove  that  said 
slaves  were  sound,  &o. 

While  Norton  was  being  cross-examined,  he  was  asked  by 
plaintifik'  attorneys  if  defendant  did  not  buy  other  and  younger 
n^roes  from  Thomas  J.  Dean  shortly  after  the  sale  to  plain- 
tiffs. The  Court  asked  what  that  had  to  do  with  the  case, 
saying  he  could  not  well  see  ho^  it  would  elucidate  th^  issne, 
and  after  explanation  by  the  plaintiffii'  attorneys,  remarked  in 
the  hearing  of  the  jury,  '^  it  was  pretty  far  fetched,  but  as  no 
objection  was  made,  he  would  let  it  go  for  what  it  was  worth." 

The  defendant  was  then  offered  as  a  witness  in  his  own 
behalf.  He  was  objected  to  upon  the  ground  that  Chisholm, 
one  of  the  plaintiff,  was  dead.  The  Court  refused  to  allow 
him  to  testify.  Defendant's  attorneys,  in  arguing  that  point, 
reminded  the  Court,  that  Adair,  the  other  plaintiff,  had  testi- 
fied in  the  case. '  To  this  the  Court  replied  it  was  because  the 
testimony  was  not  objected  to,  that  he  would  then  rale  out 
Adair's  testimony  if  defendant's  attorneys  wished  him  to  do 
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.    Th^  defendant's  attorneys  moved  to  rule  out  Adair's 

iswers,  and  the  Court  granted  the  motion.    The  verdict  was 

r  the  defendant. 

A  new  trial  was  moved  for  upon  the  grounds  that  the 

mrt  erred  in  his  said  remark  while  Norton  was  being  cross- 

amined,  in  ruling  out  the  testimony  of  Adair^  and  because 

3  verdict  was  against  the  evidence,  &c. 

The  refusal  of  a  new  trial  is  made  the  ground  of  complaint 

this  Court. 

Hill  &  Cakdleb^  for  plaintiffs  in  error. 

^^LENir  &  Son,  J.  M.  &  W.  L.  Caxhoxjk,  by  the  Re- 
ter,  for  defendant  in  error. 

iVALKEB,  J. 

>ince  the  Act  of  16th  December,  1866,  pamphlet  p.  138, 
/.  Code,  Sec.  3798,  no  person  is  incompetent  as  a  witness 
ic^count  of  crime,  interest,  or  being  a  party ;  except  where 
of  the  original  parties  to  the  contract  or  cause  of  actioi^ 
ssue,  and  on  trial  is  dead,  or  insane ;  or  where  a  represen- 
ve  is  a  party  in  any  suit  on  a  contract  of  his  testator  or 
^tate,  ^'the  other  party  shall  not  be  admitted  to  testify  in 
own  fiivor."  The  interest  of  Adair  was  no  ground  for 
exclusion ;  his  being  a  party  did  not  exclude  him  ;  on 
It  ground,  then,  was  he  excluded  ?  Turner,  "the  other 
Vf"  was  not  dead ;  why,  then,  was  not  Adair  competent  ? 
see  nothing  in  the  statute  to  exclude  him,  and  the  rejec- 
of  his  testimony,  therefore,  was  error,  for  which  a  new 
I  must  be  granted, 
udgcnent  reversed. 
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F.  B.  Brown  and  Wipe,  et  ai.,  caveators,  plaintiffs  m  arrror, 
w.  Jesse  B.  Carroll,  propounder  of  the  will  of  Maby 
.  Ann  E.  Simmons,  deceased,  defeiidant  in  eihpor. 

A  legatee  propounding  for  probate  a  nuncupative  will,  wluch  ifl  caveaUd 
by  the  *heirs  at  law,  is  a  competent  witness  in  favor  of  the  validity  of 
the  win. 

Caveat  to  proof  of  nunoupative  will.  Tried  before  Judge 
Speer.    Bibb  Superior  Court.    May  Term,  1867. 

Carroll  qffered  for  proof  in  solemn  form,  as  the  last  will  of 
Mary  Ann  £.  Simmons,  the  following  paper : 

"  Georgia,  Wilkinson  County  :  We,  the  undersignecl, 
witnesses,  state,  that  we  were  present  at  the  death  of  Mrs. 
Mary  A.  E.  Simmons,  in  the  county  of  Wilkinson,  and  State 
of  Greorgia,  which  took  place  on  Sunday,  the  third  day  of 
January,  1864,  at  the  house  of  Jesse  B.  Carroll,  of  said  count]i, 
she  being  there  on  a  visit  at  the  time^  (her  residence  being  in 
the  city  of  Macon)  and  on  that  day,  and  in  our  presence  and 
hearingi  she  called  the  said  Carroll  to  the  bed  where  she  was 
lying,  and  said  to  him,  that  she  wanted  him  to  have  her  house 
and  lot  in  the  city  of  Macon,  and  then  and  there  called  one 
Mary  A.  Spears,  and  in  our  presence  and  hearing,  and  told 
her  to  bear  witness,  that  she  wanted  Jesse  B.  Carroll  to  have 
her  said  house  and  lot.  This  statement  was  made,  as  above 
stated,  in  her  last  illness,  and  under  a  full  consciousness  of 
her  approaching  death,  and  she  died  in  about  eight  houis 
thereafleri 

In  witness  whereof,  we  have  hereunto  set  our  hands,  this 

the  19th  day  of  January,  1864. 

Mary  A.  E.  Speabs. 

Nancy  A.  Pitxman. 

her 

Sarah  ^  Woods." 

mark. 

It  was  caveated  by  Brown  and  his  wife,  and  others,  as  nest 

of  kin,  upon  the  grounds  that  it  was  not  Mrs.  Simmons'  will, 

that  it  was  procured  by  fraud  and  undue  influence,  and  by  a 

conspiracy  between  Carroll  and  said  witnesses. 
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Bvovn  mad  Wif^  HoLnt,  Carroll,  &c. 

Od  the  trial,  J«se  B.  Carroll  was  offered  as  a  witness,  and 
ras  objected  to  by  eaveators,  because  he  was  the  proponnder 
f  the  paper^  and  sole  legatee  under  it,  and  also  administrator 
Q  the  estate  of  Mrs.  Simmons.    The  objection  was  overruled. 

Cabboex  then  testified  that  he,  being  Mrs,  Simmons' 

tendant  physician,  she   freely  and  voluntarily  made  said 

jncupative  will  in  his  &vor,  and  called  upon  witnesses  to 

>ar  her  will,  by  whioh  she  left  him  her  house  and  lot  in 

icon,  <&a,  detailing  all  other  matters  connected  with  said 

ill. 

The  special  jury  set  up  the  paper  as  the  nuncupative  will 

Mrs.  Simmons, 
The  error  assigned  is  the  adnussion  of  Carroll's  testimony* 

Whittle  and  DbQbaffenbied,  for  plaintiiSb  in  error. 
Cobb  &  Jacksok,  fi>r  defendant  in  tot)r. 

iV^ALKEB,  J. 

^''e  have  had  several  cases,  during  the  present  term,  involv- 
a  construction  of  the  ^'  act  to  declare  certain  persons  com- 
mi  witnesses,"  acts  o£  1866,  p.  138,  Bev.  Code,  Sec.  3798. 
Chisholm  vs.  Turner,  from  DeKalb ;  Field  vs.  Walker, 
1  Murray,  and  Stamper  i^  Wingo  vs.  Robinson,  from 
ijyth.  This  is  the  first  case  in  which  a  will  was  connected 
I  it.  The  statute,  as  we  have  repeatedly  held,  does  not 
iide  on  account  of  interest,  or  being  a  party.  Where  one 
lie  original  parties  to  the  contract  or  cause  of  action  in 
!  and  on  trial,  is  dead,  the  other  party  cannot  be  admitted 
stify  in  his  own  favor.  In  Whatley  V8.  Slaten,  during 
term,  we  decided  that  the  ordinance  to  adjust  the  equities 
een  parties  to  contracts,  Ac,,  applies  in  terms  to  contracts^ 
Iocs  not  embrace  wills.  Here  it  is  not  sought  to  set  up 
tract  to  which  living  and  deceased  persons  were  the  par- 
but  the  question  is,  what  disposition  did  the  deceased 
of  her  property  by  will ;  did  she  make  a  will  or  not  ? 
is  a  question  which  could  not  be  decided  until  the  death 
'::  testatrix.  The  statute  does  not  embrace  the  execution 
37 
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of  wills ;  or  perhaps  it  woald  be  better  to  sbj  that  tiie  death 
of  the  testatrix  does  not  exdnde  parties  fr^m  being  witiieBsa 
in  relation  to  the  foustum  of  the  will,  on  the  ground  that  the 
testatrix  is  dead.  She  is  not  what-  is  meant  by  the  other 
party  to  the  oontract|  as  specified  m  the  proviso  to  the  Ist 
section  of  the  act. 

In  a  eaveaJt  to  a  will,  what  is  the  cause  of  acti<»  in  issae 
and  on  trial,  and  who  are  die  parties  to  it  ?  The  caose  of 
action  is  the  f<uitum  of  the  will,  and  the  pttPties  aie  the  pro- 
pounders  and  the  caveators.  The  parties  to  this  proceeding 
are  all  in  life.  In  no  sense  of  the  word  can  the  testatrix  be 
called  the  ''other  party/'  in  opposition  to  either  the  pro- 
ponnder  or  the  caveators ;  and  it  is  only  where  one  parfy  to 
the  original  contract  or  caase  of  action  is  detfd,  that  the  other 
party  is  exdnded.  Here  all  the  parties  are  in  life,  and  both 
sides  can  be  bSeard  in  behalf  of  t^ir  own  interests.  The  &ct9 
of  this  case  do  not  make  this  propoonder  (me  of  those  ''here- 
inafter excepted." 

Judgment  affirmed. 
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Orme  vs.  McPhereon  and  Wallace. 

Iquila  J.  Orme,  plaintiff  in  error,  w.  R.  M.  MoPhebson, 
principal,  and  CAHPBELii  WalIiACE,  security,  defendants 
in  error. 

A  ne  txeat  nsooB  only  wkere  the  ordinary  procees  of  law  i>  not  araU- 
able  or  sufficient  agaanet  the  debtor ;  and  in  every  case,  to  entitle  a 
])art7  to  the  writ,  lie  mnat  show  that  no  adequate  remedy  is  afiTorded  at 
law,  and  that  the  defendant  is  either  removing  or  about  to  remove  him- 
self or  hifl  property,  or  the  qseoiiSe  property  in  which  complainaat 
claims  an  interest* 

Ad  agent  may  verify  the  application  for  a  fM  extai^  provided  he  can, 
of  his  own  knowledge,  state  the  facts  as  positively  and  distinctly  as  is 
required  of  the  complainant  himself.  The  Court  may,  however,  at  his 
iiscretion,  require  the  verificatiott  by  tha> complainant  in  person  before 
rrantiag  the  writ. 

W  here  OrUie  filed  a  bill  ag&inst  McPherson,  praying  a  nd  txtat^  which 
ill  was  verified  by  Farrar,  as  agent  for  Orme,  and  who  was  not  showti 

0  have  any  knpwledge  of  the  facts  charged  in  the  bill,  and  who  simply 
wore  that  what  is  eontained  in  the  bill,  '^  as  far  as  it  eonoems  depo- 
^7ifs  own  act  .and  deed,  or  oomea  within  hia  own  knowledge,  }s  tme 
f  his  own  knowledge,  and  that  which  relates  to  the  act  or  deed  of  any 

1  her  person,  he  believes  to  be  tme  :'^  ffeldj  that  this  is  not  a  sufficient 
^rification  tx>  anthoriae  the  issuing  of  the  writ  f  HMj  aUo,  that  the 
H davit  mast  be  positive,  «nd  not  to  the  heat  of  the  knowledge  and 
^iief  of  deponent;  HM^  altOf  that  the  allegations  in  the  bill  may  be 
oked  to  in  connection  with  the  affidavit,  in  determining  whether 
arges  are  distinctly  made  and  yerified,  so  as  to  entitle  the  party  to 
e  writ — ^the  allegations  in  the  bill,  if  sworn  to,  become  in  effect  a  pait 

the 


^e  exeaL  Motion  to  discharge  bail*  Deoided  by  JTudgje 
LiEB.    Fulton  Supmor  Cowet.    October  Term,  1867. 

rme  averred  that  on  the  6th  OotobeT)  1866,  he  and 
^herson  entered  into  a  written  agreement,  whereby  McPher* 
igreed  to  bnyi  and  he  agreed  to  sell,  city  lot  seventy-four 
itlanta,  and  the  tenements  thereon,  for  $4,700,  Orme 
nng  to  make  a  fee  simple  title  to  the  property,  and 
herson  agreeing  to  pay  said  price,  on  the  1st  January, 
;  and  en  failure  of  either  p^rty  to  comply  with  his  part 
e  contract  at  the  time  specified,  the  party  ftiling  was  to 
he  other  (f2,000  as  liquidated  damages ;  that  on  the  let 
Eiry,  1866,  he  oi!fered  McPherson  the  deed,  and  he 
Bil  to  reo^e  it,  and  refused  to  pay  the  price  or  the 
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$2,000|  and  therenpou  he  sued  MoPhersoii  in  an  acdoa  of 
assumpsit  ior  sud  $2;0(X)|  retarnable  to  April  Term^  1866,  of 
said  Court,  and  held  him  to  bail ;  that  McPberson  gave  bond 
in  the  sum  of  8^,000,  with  B.  M.  Branner  as  seoarity^  as  re- 
quired by  law;  that  since  that  Branner  had  moved  out  of 
Georgia  and  resided  in  Tennessee,  and  that  McPherson  had 
advertised  his  property  for  sale,  was  selling  it  at  auction,  and 
declared  his  intenticm  to  leave  the  State,  i»d  was  then  about 
to  remove  himself  and  his  property  out  of  the  State;  that  he 
had  no  adequate  legal  remedy  in  the  prenuses,  and  therefore 
prayed  for  the  writ  of  ne  exeai  regno. 

The  bill  was  verified  by  Robert  M.  Fairar,  agent  for 
Orme,  whose  a$davit  was,  '^  that  what  is  contained  in  the 
foregoing  bill  of  Aquila  J.  Orme,  so  far  as  it  conoems  depo- 
nent's own  act  or  deeds,  or  comes  within  his  own  knowledge, 
is  true  of  his  own  knowledge,  and  that  which  relates  to  the 
act  or  deed  of  any  other  persons,  depoAent  believes  them  to  be 
true ;  deponent  further  says  that  he  has  not  time  and  camiot 
obtain  the  sanction  of  the  Superior  Court  of  said  coun^  in 
time  to  remedy  the  mischief,  and  prajrs  the  writ  of  ne  exdoi 
may  issue  without  the  sanction  ci  said  Judg6/' 

The  clerk  issued  the  writ,  McPherson  was  arrested  and 
gave  bond  in  the  usual  form  for  $4,000,  with  Wallace  ibr 
security.  The^fact  that  Orme  had  sued  him,  olaimiiig  $2,000 
as  liquidated  damages  as  due  Ist  January,  1866^  and  required 
bail,  was  recited  in  this  bond. 

At  October  Term,  1866,  the  Chancellor  ordered  thene  eavttf 
to  continue  until  farther  order. 

McPherson  answered  the  bill^  admitting  in  subsiauiee  all 
its  averments  except  as  follows :  he  agreed  with  complain- 
ant's agent  to  purchase  a  house  and  lot  in  Atlanta,  to  obtun 
a  comfortable  home  for  his  family ;  the  agent  knew  that  he 
wished  it  for  that  purpose,  and  represented  that  the  pn^ierly 
fully  met  that  object,  particularly  that  there  was  a  well  of 
good  water  and  that  the  house,  was  n^wly  constructed  ]  he 
went  more  than  once  with  the  f^ent  to  see  the  propcfty,  but 
ihe  agent  said  the  keys  could  not  be  found  or  had,  and  he 
was  unable  to  examine  the  premises^  particularly  the  house; 
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t  had  been  shortlj  before  painted^  and  externally  appeared 
0  be  a  new  bouse;  The  price  agreed  on  was  $4,700^  and  a 
taper  waa  drawn  up  by  £he  agait,  which  McPherson  exam- 
icd  so  &r  as  to  see  that  the  house  and  lot  were  to  be  sold  to 
im  for  the  price  agreed  on ;  perhaps  it  was  altered  and 
gned  and  retained  by  the  agent,  but  McPherson  paid  no 
ttentioD  to  it  except  as  to  the  object  of  his  contract,  a  resi- 
snce  for  his  family.  There  was  no  n^tiation  or  talk  about 
penalty  or  liquidated  damages  or  anything  of  the  kind,  nor 
d  he  have  any  intention  or  understanding  of  that  kind. 
e  was  simply  trying  to  buy  a  comfortable  home.  In  point 
'  fact,  the  water  was  unfit  for  use,  the  house  was  an  old  one 
rnished  up  for  sale  and  leaked  badly,  and  he  refused  to  pay 
r  it. 
This  answer  was  filed  October,  1866.    At  the  same  time 

moved  to  dismiss  the  bill  and  discharge  the  bail  on  ihene 
'.at  bond,  because  the  affidavit  was  not  made  by  plaintiff, 
:^use  the  affidavit  was  not  sufficiently  positive,  and  because 

sufficient  ground  for  this  writ  was  stated  in  the  bill,  and 
i  bill  was  otherwise  insufficient  in  law  to  obtain  ne  exeai. 
This  motion  was  not  argued  till  October  Term,  1867. 
The  Court  dismissed  the  bill  and  discharged  the  bail,  and 
this  Orme  complains. 

> 
3rown  a  Pope,  for  plaintiff  in  error. 

>NK£0,  HooEy  A.  W.  Hahmonp  &  Son,  for  defendants  in 
)r. 

V'alkeb,  J. 

t  may  be  very  seriously  doubted  whether  the  complainant 
entitled  to  any  remedy  in  equity.    Why  was  not  his 
[kIv  by  bail  and  attachment  at  law  complete  and  adequate? 
inabau  vs.  Nichols,  17  Gra.  R.,  78. 

A  ne  exeat  issues  only  where  ihe  ordinary  ptoc^  of 
is  not  available  or  sufficient  against  the  debtor ;  and  in 
y  case,  to  entitle  a  party  to  the  writ,  he  must  show  that 
dcqaate  remedy  is  afforded  at  law,  and  that  the  defend- 
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astit  is  either  remo^ng  or  aboat  to  remove  himself  or  his 
prc^erty,  or  the  specific  property  in  which  complaioaQt  claiihs 
an  interest.  Itev«  Code,  sed,  3159-60.  We  are  vexy  mnch 
i&clined  to  think  that  &e  complainant  failed,  even  if  his  bill 
had  been  properly  verified,  to  make  out  sudi  a  case  as  would 
entitle  him  to  the  process  of  ne  exeat. 

2.  An  agent  may  verify  the  application  for  a  ne  exeaty  pro- 
vided he  can,  of  bis  own  knowledge,  state  the  fiu^ts  as 
positively  and  distinctly  as  is  required  of  the  complainant 
himself.  Rev.  Code,  sec.  2181.  This  does  not  deprive  the 
Court  of  the  power  to  require  a  verification  of  the  application 
by  the  complainant  in  person.  The  Court  has  a  discretion  in 
the  matter,  and  may  require  such  verification  as  the  case 
would  seem  to  demand.  In  some  cases  the  afiSdavit  of  an 
agent  might  be  more  satisfactory  than  of  complainant  him- 
self; in  others  that  of  the  complainant  might  be  desirable ; 
or  if  more  complainants  thim  one,  the  Court  opuld  require 
the  verification  by  one  or  more,  as  in  his  discretion  might  be 
the  most  likely  to  establish  satisfactorily  the  truth  of  the 
allegations  in  the  bill.    Rev.  Code,  sec.  6163. 

3.  The  verification  of  this  bill  is  fatally  defective,  and  the 
Court  did  right  to  discharge  the  ne  exeoL  The  charges  in 
the  bill  may  be  looked  to  in  determining  whether  the  affida- 
vit is  positive  or  not.  If  the  bill  be  sworn  to,  then  the 
allegations  become  a  part  of  the  affidavit  The  affidavit, 
however,  must  be  positive  as  to  the  intention  of  the  defend^ 
ant  to  leave  the  State,  or  of  the  declarations  of  the  defendant 
to  that  effect.  Bryan  vs.  Ponder,  23  Ga.  R.,  483-4.  The 
bill  does  not  allege  that  the  transactions  took  place  with  Far- 
rar,  the  agent,  and  the  affidavit  simply  states  that  compkm- 
an^B  bill,  ''so  fiu:  as  it  concerns  deponents  act,  <»  comes 
within  his  own  knowledgCi  is  true^^'  <&c.  Nothing  is  chai^ged 
as  coming  within  ^' deponent's^'  knowledge  at  all.  There  is 
really  no  verification  of  the  bill  whatever.  We  think  the 
Court^ery  properly  discharged  the  ne  exeaL 

Judgment  affirmed. 
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BiirtBy  Adm'r,  p9*  Duocan  and  Donoan. 

D.  H.  BuBTSy  Administratcv  of  Wadb  H.  Gordok,  deoeased^ 
plaintiff  in  error,  vs.  J.  B.  and  H.  M.  Duncak,  Executors 
of  John  S.  Ditncait,  deceased,  defendants  in  error,    ' 

[jordon  died  in  Mississippii  in  1889,  learing  a  will  by  which  he  beqneathed 
certain  negroes  to  his  wife  daring  widowhood,  and  appointed  Turner 
his  executor,  who  qualified  in  Mississippi,  in  January,  1840.     On  the 
18th  of  Itay,  1846,  the  widow  married  Martin,  and  Martin  took  posses* 
sion  of  the  negroes  and  held  them  until  the  9th  of  May,  1851,  when  he 
broaght  them  clandestinely  from  Mississippi  to  Georgia,  and  sold  them 
to  Duncan  for  $1600.    In  April,  1860,  Hurts  was  appointed  in  Georgia, 
administrator,  with  the  will  annexed,  of  Gordon,  and  on  the  24th  of 
April,  1860,  demanded  the  negroes  frcAn  Duncan,  who  refused  to  give 
them  up,  and  suit  was  brought  for  them  on  the  tame  day  by  Burts. 
Eddf  that  inasmuch  as  Turner,  the  Mississippi  executor,  could  not 
maintain  an  action  in  Georgia,  to  recover  the  negroes,  that  the  statute 
of  limitations  did  not  begin  to  run  against  the  estate  of  Gordon  for 
tive  years  horn  the  time  that  Duncan  took  possession  of  the  negroes^ 
and  that  under  the  facts  of  the  case,-  D.  ia  not  protected  by  the  statute 
of  limitations :  ffdd^  also,  that  the  juxy  should  not  have  found  a  gen- 
eral verdict  for  the  defendant,  even  under  Sec.   8028,  Rev*   Codei 
because  the  costs  should  be  paid  by  defendant,  notwithstanding  the 
death  or  destruction  of  the  property  pending  the  litigation. 

Trover.     Motion  for  new  trial.    Decided  by  Jadge  Wor* 
LL.     Chattahoochee  Superior  Court    March  Term,  1867. 

Wade  H.  Gordon  died  in  July,  18^,  in  Lowndes  oouptyi 
ississippi,  leaving  a  will  by  which  a  negro  womany  Babe, 
d  her  child,  Violet,  were  bequeathed  to  his  wife,  to  be  held 
her  daring  her  natural  life,  or  widowhood,  for  the  purpose 
aiding  in  raising  their  ehil<lren  till  they  were  of  lawful  age, 
(1  In  case  she  should  die  or  marry,,  they  were  to  be  sold  for 
3  benefit  of  their  childnen,  and  by  which  James  H.  Tamer 
s  appointed  executor. 

Tlie  widow  afVerwards,  in  May,  1846,  married  Samuel 
irtin,  who  took  the  negroes  into  possession,  sold  Violet  in 
^vsissippi,  and  in  1861,  brought  the  pthera  to  Greorgia,  and 
1  them  to  John  S,  Dnncan  for  $1,600. 
In  1860,  Duncan, H.  Burts  became, in  6eoi^ia,administra* 
,  cum  testamenio  annexo,  of  said  deceased,  and  sued  John 
Duncan  for  said  negroes  and  their  hire.    The  declaration 
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averred  that  said  Tomer^  execistar^  (who  Jiad  qvialified  in 
Mississippi)  was,  ae  such,  posaesaed  of  said  n^roes  in  1840, 
and  afterwards,  in  said  county  of  Mississippi,  on  th6  first  daj 
of  October,  1845,  casnally  lust  said  negroes  out  of  his  and 
said  Georgia  administrator's  possession,  and  afterwards,  in 
1851,  they  came  into  the  possession  of  defendant^  who 
refused  on  demand,  to  give  them  ^p,  &c.,  tb&t  they  were 
worth  BO  many  dollars,  and  so  many  more  for  btrep«r  cmnum, 
respectively.  Pending  the  case,  defendant  died,  and  his  exec- 
utors became  parties.  On  the  trial,  the  following  additional 
&cta  appeared : 

Samuel  MaicTik  testified :  that  upon  bis  said  manris^,  be 
took  possession  of  said  Babe  and  her  children,  kept  them 
about  six  years,  sold  them  tp  Duncan,  deceased,  in  May,  1851, 
for  $1,650  in  cash,  spent  the  nkoney  for  his  own  use,  and  had 
never  paid  any  part  of  it  to  i^ny  of  Gordon's  children ;  that 
said  Gordon's  children  were  six,  viz :  Hilliard  P.,  William 
E.,  John  P.,  James  N.,  Wade  H.  and  Isaac  S. ;  that  be  kept 
the  negroes  by,'  consent  of  Turner  till  he  bmught  them  to 
Georgia,  in  1851,  and  did  not  consult  the  children  about 
bringing  them  away. 

Mbs.  MABtiK  testified  the  same  in  substance,  stating  that 
though  tl^e  children  all  Hved  with  Martin,  the  negroes  were 
taken  secretly,  and  without  the  children  knowing  it,  that  the 
youngest  of  her  diildren  was  born  in  1839,  and  that  Martin 
had  never  settled  with  Ttimer,  nor  with  any  of  ber  diildren, 
for  tbe  negroes  sold  by  him,  and  Turner  was  insolvent 

HiLLiABD  GORDOir  testified  :  that  Martin  bad  not  setilecl 
with  the  said  children  or  executor,  ahd  that  he  (witness)  sold 
his  interest  in  i^aid  slaves  to  Nevil  Dobbs,  for  $60. 

Isaac  S.  Gordon  testified :  that  he  was  a  minor  when  Ajb 
suit  was  commenced,  and  that  he  bad  sold  his  interest  in  said 
slaves  to  W.-  H.  Montgomery. 

John  Harvey  testified :  that  Martin,  in  1861,  sold  the 
six  negroes  to  Duncan,  deceased,  for  $1660,  when  they  would 
have  brought  in  market  over,  if  the  title  had  been  undispu- 
ted, $2,000,  or  $2,600^  that  witness  told  Duncan^  deceased^  thsl 
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he,  witness^  had  fears  about  the  tities,  and  he  put  their  hire  at 
from  $260,  to  $300  per  annum. 

Matthbw  Beyel  testified  as  to  «aid  sale,  and  that  the 
negroes^  if  the  title  was  undisputed^  would  have  sold  for 
$2,500  or  $3,000,  that  Duncan,  deceased,  and  Duncan's  execu-* 
tors,  kept  them  till  slavery  was  abolished,  and  that  they  were 
worth  for  hire,  per  trnnym^  $400,  and  that  in  1862,  they  were 
worth  $6,100. 

The  demand  and  refusal  were  admitted.  The  ^aintiff 
offered  the  Georgia  administrator  to  prove  that  his  adminis-' 
tration  was  at  the  instance  of  said  Turner,  in  order  to  recover 
said  slaves  and  their  hire,  but  the  Court  rejected  this  evidence. 

The  defendants  then  read  Martin's  bill  of  sale,  dated  9th 
May,  1851,  conveying  to  Duncan,  deceased,  said  woman  and 
her  five  children,  for  $1,600,  and  warranting  the  title ;  the 
interrogatories  of  said  Wade  H.  Gordon,  stating  that  his 
brothers,  Hilliard,  William  and  John,  got  part  of  said  pur- 
chase money  from  Martin ;  John  got  $200  in  witness'  pres- 
ence from  Martin,  Hilliard  and  William  sold  their  interests 
to  Dobbs,  whom  Martin  paid,  and  witness,  in  1839,  sold  his 
to  Montgomery,  that  two  of  the  brothers  were  dead,  that  Mar- 
tin maintained  all  of  said  children  till  they  were  of  i^,  and 
that  he,  witness,  was  eight  yeare  old  when  his  mother  married 
Martin. 

Defendants  further  showed  by  the  records  of  Mississippi, 
that  Turner  qualified  as  such  executor  in  January,  1840,  and 
in  October,  1846,  procured  an  order  from  the  Brobate  Court 
to  sell  said  slaves. 

The  defendants  examined  several  witnesses  who  testified 
substantially  that  Duncan^  deceased,  paid  Martin  the  value 
6f  said  slaves,  and  that  their  hire  was  balanced  by  the  expense 
of  keeping  them,  some  of  them  being  breeding  women. 

It  was  admitted  that  Duncan,  deceased,  kept  them  openly, 
and  paid  taxes  on  them  as  his  own. 

The  Court  charged  the  jury  that  if  Turner,  executor,  did 
not  sue  for  said  slaves  within  four  years  after  Duncan,  deceased, 
bought  them,  and  he  was  guilty  of  no  fraud,  and  held  them 
as  his  own,  Turner,  and  all  claiming  under  him,  were  barred 
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bj  the  statute  of  limitations^  and  tliat  if  Duncan,  deceased, 
claimed  title  to  said  slaves  in  good  faith,  and  they  were  emao- 
oipated  by  the  governmaDt,  plaintiff  oould  not  recover. 

The  jury  found  costs  against  the  plaiatiff.  He  moved  for  a 
new  trial  on  the  grounds  that  the  Court  erred  in  not  allowing 
him  to  show  that  he  administered  at  the  instance  (>f  Turner,  in 
diarging  as  aforesaid,  in  refusing  to  charge,  as  requested,  tbst 
if  Duncan,  deceased,  was  guilty  of  fraud,  the  statute  of  limi- 
tations would  not  protect  him,  and  beoause  the  jury  erred  ia 
finding  that  he  should  pay  the  costs. 

The  Court  refused  a  new  trial,  and  this  is  brought  up  for 
review. 

• 

.  Bamsey,  Crawford  &  Bubts,  for  plaintiff  in  error. 
Baifobd  &  Sapp,  for  defendants  in  error. 

Walker,  J. 

By  the  Act  of  December,  1847,  Cobb's  Dig.,  p.  569,  it  is 
provided  that  nothing  in  the  fifth  section  of  the  stat'iite  of 
limitations  shall  be  so  construed  as  to  protect  any  d^ndaat 
or  defendants,  from  any  action  at  any  time,  wh«e  tJie  jury 
are  satisfied  that  there  has  been  a  fraudulent  removal  or  con* 
cealment  of  the  property,  in  order  to  deprive  the  rightful  owntf 
of  the  possession  or  enjoyment  of.  the  same,  any  law,  o»ige 
or  custom  to  the  contrary  notwithstanding.  This  statute  was 
in  force  at  the  time  the  possession  of  Duncan  b^^n,.in  1851 ; 
and  according  to  its  provisions,  Duncan  could  not  be  protected 
firom  ^^any  action  at  any  time''  where  there  had  been  (no 
matter  by  whom)  '*a  fraudulent  removal  or  oonoBalment  of 
the  property  in  order  to  deprive  the  rightful  owner  of  the 
possession  or  enjoyment  of  the  same."  Do  not  the  fiusts  bring 
this  case  fully  within  the  provisions  of  this  statute  ?  We 
think  So* 

By  the  21st  section  of  the  Act  of  1866,  pamph.,  p*  23S,  it 
is  provided  that  when  the^r^ght  to  sue  sh^  net  aoome  until 
afler  the  dei^th  of  any  person,  the  time  within  which  suit 
is  to  be  brought,  under  the  prevtsions  of  this  act^  shall  not 
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b^in.  to  be  oomputed  until  there  10  representation  upon  his 
estate:  Provided^  that  in  each  of  these  cases  (named  in  the  seo* 
tion)  there  be  representation  by  an  executor  or  administrator 
duly  qualified  within  five  years  from  the  death.  Section  22  pro* 
vides  that  where  personal  property  shall  be  carried  away  or 
seoreted,  so  that  the  party  entitled  to  sue  for.  the  same,  knows 
not  who  is.  in  possession  of  it^  or  where  it  is^  or  against  whom 
to  bring  his  suit,  tlie  lipxitatipn  of  time  in  which  suit,  for  the 
recovery  of  personal  property  are  to  be  brought  by  the  pro- 
visions of  this  act^  shall  not  begin  to  be  computed  against  such 
party  until  be  has  discovered  where  such  property  is,  and 
who  is  in  possession  of  it.    Ibw 

This  act  went  into  efiect  the  first  of  June,  1856^  ib.  237; 
and  this  action  was  brought  24th  April,  I860,  less  than  four 
years  from  the  time  the  aot  went  into  operation.  Now^  by 
the  act  of  1847,  Duncan  was  liable  to  suit  ^'at  any  time,"  if 
there  had  been  a  fraudulent  removal  of  the  property  in  order 
to  prevent  the  rightful  owner  from  enjoying  the  same.  In 
such  a  state  of  &ct8,  the  statute  of  limitations  did  not  begia 
to  run.  It  cQuId  not  begin  to.  run  until  the  Ist  June,  1856, 
and.  four  years  had  not  elapsed  from  that  date  until  suit  was 
commenced ;  and  under  the  act  of  18^6,  ought  there  not  to 
be  five  years  in  whioh  representation  of  the  estate  should  be 
taken  out  before  the  statute  should  begin  to  run?  Sttdi 
would  seem  to  be  a  reasonable  interpretation  of  its  provisions. 
Seos.  2877  and  2880,  Bev.  Code,  is  in  substance  both  the  acts 
of  1847  and  1856.  See  also  Sec.  2646.  So  that  taking  all 
oor  statutes  on  the  subject  together^  we  think,  under  the  fad» 
of  this  case,  the  defendant  was  not  protected  by  the  statute  of 
limitations;  and  the  charge  of  the  CSourt  on  that  subject  was 
erroneous. 

The  defendant  in  error  insisted  that  the  legal  title  was  m 
Tomer,  the  executor,  and  not  in  the  Georgia  administrator, 
and  therefore,  the  plaintiff  could  not  recover.  Admitting  the 
title  to  have  been  in  Turner,  we  have  ^0¥m  that  under  the 
act  of  1847,  Duncan  would  not  have  been  protected  by  the 
atetnte  of  Umitations,  because  the  property  had  been  fraudu- 
leotly  removed.    But  Turner  could  not  maintain  m  action  in 
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Georgia  as  executor,  to  recover  these  negroes.  In  Davis  vs. 
Smith,  5th  Gra.  Rep.,  295-6,  this  Court  sajs:  "An  adminis- 
trator or  an  executor  derives  his  authority  from  his  letters  of 
administration  or  testamentarj.  As  such,  he  has  no  power 
beyond  the  limits  of  the  State  by  whose  authority  he  is  in- 
vested with  the  trust.  He  cannot  sue,  therefore,  nor  can  he 
be  sued  in  any  other  State.  If  it  becomes  necessary  to  sue  in 
behalf  of  the  estate  which  he  represents,  in  a  foreign  State,  he 
must  obtain  letters  of  administration  in  that  State,  according 
to  the  provisions  of  the  law  of  that  State.''  Citing  quite  a 
number  of  authorities.  Again,  in  the  S.  W.  R.  R.  Co.,  vs, 
Paulk,  24  Ga.  Rep.,  370,  the  Court  says :  **  It  is  a  general 
doctrine  of  the  common-law,  recognized  both  in  England  and 
America^  that  no  suit  can  be  maintained  or  brought  by  any 
executor  or  administrator,  in  his  official  capacity,  in  the  courts 
of  any  other  country  except  that  from  which  he  derives  his 
authority.  The  authorities  upon  this  point  are  exceedingly 
numerous  and  conclusive.''  Citing  quite  a  number,  and  add, 
"  See  this  point  strongly  stated  by  this  Courts  5th  Ga.  Rep., 
295,  296."  This  case  was  a  construction  of  the  act  of  1850, 
Cobb's  Dig.,  341,  and  wad  adverse  to  a  foreign  administra- 
tor's right  to  sue  in  a  case  like  this.  The  rule  seems  to  have 
been  changed  and  enlarged  by  the  Rev.  Code,  Sees.  2673 
and  2414. 

We  do  not  mean  to  decide  that  under  the  fiu^  of  IIub 
case  the  defendant  is  liable  for  the  value  of  these  negroes. 
We  recognise  the  rule  as  laid  down  in  the  Code,  Sec  3023, 
that  ''The  death  or  destruction,  or  material  injury  to  the 
property  pending  the  litigation,  shall  be  no  defence  to  a  mere 
wrong  doer.    If  the  defendant  is  a  bona  fide  daintant,  and 
the  injury  arises  from  the  act  of  God,  and  in  no  wise  the  resuH 
of  c^endant's  eondnct,  the  jury  may  take  the  same  into  con- 
sideration, but  in  no  case  shall  such  a  Court  oast  die  costs  upon 
tjie  plaintiff."    In  this  case,  the  jury  "  Cast  the  costs  upon  tike 
plaintiff."    Under  the  facts  of  the  case,  we  hold  that  the 
defendant  was  not  protected  by  the  Statute  of  limitations ;  and 
no  other  defence  is  shown  suffident  to  defeat  the  legal  title 
shown  in  the  plaintiff.    If  the  [woperty  had  been  destroyed 
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by  the  act  (^  Gk>d^  the  vis  major  pending  the  litigation^  and 
the  defendant  is  a  bcma  fide  claimant^  as  be  seems  to  be,  the 
jury  may  take  the  same  into  consideration^  bat  they  cannot, 
OQ  this  account,  make  the  plaintiff  pay  the  costs.  I  am 
inclined  to  think  that  a  verdict  finding  the  costs  in  &vor  of 
the  plaintiff  would  have  been  sustained.  This  question  is 
not  before  us  now  however. 
Judgment  revonsed. 


Miles  Gbeen,  plaintiff  in  error,  vs.  Jahes  Collins,  defend- 
ant in  error. 

A  party)  at  the  request  af  the  maker  of  a  promissory  note,  took  it  up 
from  the  payee,  and  the  purchaser  claimed  a  balance  to  be  due  thereon  { 
and  in  consideration  that  the  holder  would  not  attach  the  property  of 
the  maker,  and  would  permit  him  to  move  out  of  the  State,  a  third 
party  signed  the  note  as  surety.  Suit  was  brought  on  the  note  against 
this  surety,  and  the  Court  below  decided  that  the  note  sued  on  did  not 
contain  such  a  promise  in  writing  as  would  be  binding  under  the  statute 
of  frauds,  and  non-suited  the  plaintiff:  Hdd^  that  this  was  error. 

Complaint  on  note*  Non-suit  awarded  by  Judge  Wobbill. 
Marion  Superior  Court,    April  Term,  1867. 

This  action  was  founded  upon  a  promissory  note  as  follows: 

"On  the  first  day  of  January,  1863, 1  promise  to  pay  G. 
DeLawney  or  bearer,  Twelve  Hundred  and  Ninety-three 
Dollars  and  Seventy-five  Cents,  with  interest  from  January 
Ist,  1859,  value  receved,  to  be  discharged  in  middling  cotton 
at  ten  and  a  half  cents  per  pound,  to  be  delivered  at  Florence^ 
Stewart  County,  Greorgia,  in  square  bales,  by  the  first  of  Jan- 
uary, 1863.  L.  B.  CoLLiKS, 

hia 
3auw  O  Colllns. 
December  8th,  1858.  marh 

Endorsed — "  Received  on  this  note  $963.75,  Januaty  Ist, 

1859." 
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It  was  proceeding  against  James  Ckillins  on  appeal.  He 
plead  the  statute  of  frauds,  &c. 

The  plaintiff,  after  the  note  was  read  in  evidence,  testified: 
that  in  the  fall  of  1868,  be  bought  fr<»n  L.  B.  Collins  a  set^ 
tlement  of  lands  which  L.  B.  Ck)lUna  had  bought  from 
DeLawney :  they  supposed  that  there  were  five  hundred  and 
thirty  acri;  and  the^agr^  on  wa,  $11  per  acn.  L 
B.  Collins  requested  plaintiff  to  take  up  said  note  from 
DeLawney,  and  agreed  that  if  the  land,  when  measured,  ML 
short  of  that  number  of  acres,  he  would  refund  to  plaintiff 
the  price  per  acre  for  each  acre  short,  and  plaintiff  agreed 
that  if  it  contained  more,  he  would  pay  L.  B.  CoUibs  the 
price  per  acre  for  each  surplus  acre.  It  fell  short  thirty  acres. 
When  L.  B.  Collins  was  about  to  remove  from  the  State, 
plaintiff  demanded  of  him  payment  or  security  fer  said 
deficiency,  and  threatened  to  attach  his  property.  To  prevent 
this,  James  Collins,  who  was  present,  signed  the  note. 

For  the  defendant,  DeLawney  testified :  that  he  never 
owned  a  note  on  L.  B.  Colb'ns  and  James  Collins,  but  had 
owned  a  note  on  J.  B.  Collins,  in  substance  the  same  as 
the  above,  except  that  it  was  signed  by  L.  B.  Collins  only- 
it  being  given  by  L.  B.  Collins  in  consideration  of  lands  on 
Hannahachee  Creek  in  said  Stewart  County,  8old4x>  him  by 
witness ;  L.  B.  Collins  sold  the  land  to  plaintiff^  plabtiff's 
note  was  given  to  DeLawney  in  lieu  of  L.  B.  Collins',  and 
the  deed  was  made  to  Oreen,  and  Collins'  said  note  ^ven  to 
plaintiff. 

The  defendant  stated  the  same  as  the  plaintiff  had  stated, 
as  to  why  he  signed  the  note. 

The  Court  decided  that  this  signing  of  said  note  was  not 
such  a  promise  in  writing  to  pay  the  debt  of  another  as  was 
binding  on  the  defendant^  and  the  plaintiff  allowed  a  non^sdi 

He  now  says  that  decision  was  wrong. 

E.  G.  Baipobd,  for  plaintiff  in  error. 

M.  H.  BLA:Bn>FOBDj  for  defendant  in  error* 
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The  error  iato  which  the  Court  below  fell,  was  in  oonstra- 
ing  the  contract  between  L.  B.  Collins  and  the  plaintiff  as  a 
satisfaction  of  the  DeLawney  note.  Such  was  not  the  effect 
of  that  contract.  Green  was  to  take  it  up,  to  purchase  it,  in 
other  wordsy  which  he  did,  and  it  became  his.  L.  B.  Collins 
let  him  have  the  land,  and  the  value  of  this  was  credited  on 
the  note,  as -per  contract^  leaving  still  due  to  the  plaintiff  on 
the  note  three  hundred  and  thirty  dollars  and  interest.  In 
this  state  of  facts,  L.  B.  Collins  proposed  to  move  out  of  the 
State,  to  which  plaintiff  objected,  and  threatened  to  attach  his 
property  unless  this  balance  were  paid  or  secured.  In  con- 
sideration that  the  plaintiff  would  not  attach  and  would 
permit  L.  B.  Collins  to  move  Out  of  the  State,  James  Collins^ 
the  defendant,  signed  the  note  sued  on ;  or,  as  defendant 
himself  expresses  it,  '^  Bryant  Collins  was  about  to  move 
away,  and  Green  threatened  to  attach  his  property,  claiming 
that  Bryant  Collins  owed  him  three  hundred  aad  thirty  dol-> 
lars  for  some  deficiency  in  the  quantity  of  land,  Ac.,  therefore 
he  put  his  name  to  the  note  sued  on,  in  consideration  that 
Green  would  not  attach  the  property  of  Bryant  Collins." 
Green  then  had  a  subsisting  debt  against  L.  B.  (Bryant)  Col- 
lins, and  in  order  to  enable  Bryant  to  move  out  of  the  State, 
defendant  signed  the  note  sued  on.  Why  was  not  this  a  val- 
uable consideration,  amply  sufficient  in  law  to  uphold  the 
defendant's  promise  to  pay  the  amount  due  on  the  note,  about 
which  in  equity  there  seems  to  be  no  dispute.  The  amount 
claimed,  so  far  as  appears,  was  certainly  owing  to  the  plain- 
tiff; and  the  defendant,  for  a  valuable  consideration,  signed 
the  note  obligating  himself  to  pay  it*  Ought  he  not  to  com- 
ply with  his  promise  ?  If,  upon  the  trial,  it  should  appear 
that  Bryant  Collins  did*  not  in  &ct  owe  the  amount  claimed, 
then  of  course  the  defendant  might  plead  that  as  a  defence ; 
bat  it  certainly  would  be  doing  the  plaintiff  injustice  to  hold 
the  defendant  not  bound,  when,  in  consideration  of  his  prom- 
ise, the  plaintiff  has  lost  the  means  of  enforcing  his  chum 
against  hia  original  debtor,  L.  B.  Collins.  The  Court  should 


684         SUPREME  CODRT  Or  GEORGIA. 

Mullini  M.  Chrialopher. 

not  have  awaided  a  non-euit,  but  should  have  sent  the  case  to 
the  jury. 
Judgment  reversed. 


Pleasant  J.  MvLLnra,  plaintiff  in  error,  tw.  Wm.  H.  Chbs- 
TOPREB,  prOcMea  ami  of  Pauline  Christopheb,  defend- 
ant in  error, 

1.  If  a  court  of  equil;  grant  anew  trid  after  •jvdgroeatrenderedslliv, 
it  ahonld  be  done  odI;  oa  k  proper  cose  beiog  made.  Thu  is  a  povn 
which  shoald  be  exercised  with  great  caation.  No  degree  of  wrong  or 
injustice  :a  the  determinaUoD  of  a  case  at  law  will  entitle  the  injured 
put7  to  retort  to  equity,  after  jadgmeDt  >t  law,  anleu  there  b«  kwm 
■paciaL  ground  for  such  interposition.  If  a  pwtj  by  proper  diligence 
conld  have  protected  himgelf  at  law,  but  by  negligence  failed  to  do  m, 
he  cannot  go  into  equity  to  be  relieved  from  the  conseqnencei  of  ncli 
negligence. 

S.  The  ordinance  of  the  Convention  of  NoTamber,  1666,  "toadjnittbe 
eqaities  between  parties,"  applies  to  contracts  and  not  to  judgmeoti. 

8.  All  jodgmente  rendered  prior  to  8th  November,  1865,  were  lalifeJ 
and  affirmed  by  the  CoDTeoUou,  (Article  V.  Sec.  l,Par.  7)  subject  onlj 
to  reversal  by  motion  for  new  trial,  appeal,  bill  of  review,  or  other 
proceedings  in  coofbrmi^  with  llie  law  of  force  whan  they  wen  ren- 

4.  After  a  TerdicthaabeenreceiTed  and  recorded,  and  the  jnrjdiqcned, 
it  caonotbe  amended  in  matter  of  substance,  either  by  wbat  the  jnton 
say  they  intended  to  find,  or  otherwiae. 

Bill  to  enjoin  Judgment,  Ac.     Deeded  by  Jvdge  WoBBJU. 
Taylor  County.     Chambers,  May,  1867. 

Mullins  averred  that  Wm.  H.  Christopher,  as  7>ro(;&Mn  ami 
of  his  daughter,  Pauline,  brought  an  action  against  him  lor 
breach  of  a  promise  to  marry  Pb 
OD  appeal  at  A^il  term,  1865,  < 
was  against  Mnllins  for  96000  a 
issued  for  that  sum  and  was  in  I 
collection. 

It  was  averred  also,  that  this 
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istimony  of  Win.  H,  Christopher,  plaintiff,  solely,  who  tes- 
MoJ  that  in  1862,  when  the  action  was  brought,  defendant 
as  worth  §75,000,  counting  the  value  of  his  slaves,  which 
ere  from  fifty  to  seventy-five  in  nnmber.  Whereas,  in  fact, 
ibudant  in  that  year  paid  taxes  on  3086  acres  of  land, 
ilucxl  at  $15,000,  twenty-eight  slaves,  valued  $11,200, 
uking  a  total  of  but  $31,200;  that  this,  too,  was  given  in 

I  the  basis  of  Confederate  currency,  which  was  the  only  cur- 
ncy  of  this  State  then,  and  when  said  verdict  was  rendered  ; 
:it  at  the  date  of  the  verdict  one  dollar  in  specie  was  worth 
ry  dollars  of  such  currency. 

i>(,K?aiise,  as  he  averred,  the  jury  expected  said  judgment 

II  Id  be  paid  in  such  currency,  because  defendant  had  lost 
ivily  by  the  results  of  the  war,  and  because  Pauline's  injury 
ft  only  imaginary,  (she  having  since  married  a  man  more 
table  for  her)  Mullins  thought  that  said  judgment  should  be 
ceil  to  its  specie  value,  and  prayed  injunction  against  its 
orcement. 

Vt  Chambers  the  following  facts  appeared  by  ex  parte  a^- 
'its, 

liree  of  the  jury  affirmed  that  they  intended  their  verdict 
I  lid  be  paid  in  Confederate  currency,  and  believed  the  bal- 
3  of  the  jury  so  intended.  One  of  the  complainant's  solic- 
^  affirmed  that  he  had  heard  six  of  the  jury  say  that  they 
1  tended. 

Iiristopher  affirmed  that  at  the  time  of  the  breach  of  prom- 
Mullins  was  sixty  years  old,  and  Pauline  but  sixteen,  that 
•  her  parents  had  reluctantly  consented  to  the  nuptials, 
liad  prepared  her  wedding  apparel,  &c.,  Mullins,  about 
q)2K)inted  time,  and  with  no  notice  to  them  or  Pauline, 
witliont  excuse,  married  another. 

iristopher's  solicitor  affirmed  that  he  was  plaintiff's  attor- 
n  said  action,  (related  the  testimony  in  said  cause  sub- 
ially  as  aforesaid)  that  the  case  was  defended  by  Col.  S. 
riiloy  and  Edwards  &  Holsey,  able  lawyers,  who  urged 
iry  to  find  nominal  damages  only,  because  the  same  would 
to  be  paid  on  a  specie  basis. 

.  o  of  the  jurors  who  swore  as  to  their  intention,  &e.,  af- 
38 
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firmed  that,  as  they  recollected,  nothing  was  said  by  the  jury  as 
to  the  kind  of  currency  in  which  their  verdict  was  to  be  paid. 
Defendant  read  also  an  affidavit  made  by  Mnllins,  showing 
that  he,  in  January,  1866,  was  worth  $15,000  at  least. 

The  Chancellor  refused  the  injunction,  and  this  is  assigned 
as  error. 

Miller,  Edwards  &  Holsey,  for  plaintiff  in  error. 

W.  S.  Wallace,  B.  Hill,  for  defendant  in  error. 

Walker,  J. 

1.  This  bill  is  filed  with  a  double  aspect;  either  for  a  new 
trial,  or  to  reform  the  verdict.  That  a  court  of  equity  has 
the  power  to  grant  a  new  trial  in  a  case  tried  at  law  upon  a 
proper  case  made,  has  been  settled  since  the  celebrated  contest 
between  Lord  Ellesmere  and  Lord  Coke,  in  the  early  part  of 
the  seventeenth  century.  It  is  a  power  which  should,  how- 
ever, be  exercised  with  extreme  caution,  and  on  a  proper  case 
made.  Pierce  vs.  Christain,  3  Ga.  Rep.,  229.  In  delivering 
the  opinion  in  this  case.  Judge  Lumpkin  says  :  "The  general 
rule  is,  that  courts  of  chancery  will  not  interfere  after  verdict 
and  judgment  at  law,  except  in  cases  of  fraud,  or  surprise,  or 
in  extraordinary  cases  where  manifest  injustice  would  be  done, 
nor  where  the  party  might  have  defended  himself  fully  at  law, 
and  neglected  to  do  it.  Great  abuse  would  be  made  of  a 
contrary  doctrine,  by  drawing  within  the  jurisdiction  of  equity, 
as  by  a  side  wind,  almost  all  causes  decided  at  law.  The  high 
powers  entrusted  to  chancery  to  promote  the  purposes  of  jus- 
tice, should  not  be  abused  to  the  vexation  of  the  citizens  and 
the  unsettling  solemn  decisions  of  other  courts,  where  it  is  to 
be  always  presumed  that  full  justice  has  been  done.^'  See  also 
Bobbins  vs.  Mount,  3  Ga.  Rep.,  78 ;  Scudder  vs.  Puckett,  12 
Ga.  Rep.,  338;  Stroup  vs.  Black,  2  Kelly  Rep.,  279;  Kenan 
vs.  Miller,  ib.,  329 ;  Bostwick  vs.  Perkins,  1  Kelly's  Rep.t 
139 ;  Taylor  vs.  Sutton,  15  Ga.  Rep.,  106.  But  nodigreeof 
wrong  or  injustice  in  the  determination  of  a  case  at  law,  will 
entitle  a  party  to  resort  to  equity,  unless  there  is  some  special 
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roiuid  for  its   interposition.     Pollock  vs.  Gilbert,  16  Ga, 
!<  p.,  402.    If  a  party  have  a  good  defence  at  law,  and  from 

irligence  fiiil  to  set  it  up  at  the  proper  time,  he  must  take 
10  consequences  of  his  own  lach^es;  he  cannot  go  into  equity 

he  relieved  from  the  consequences  of  such  negligence.  See 
e  cases  already  cited. 

Wa  listened  with  much  pleasure  to  the  argument  of  our 
irned  brother  (who  is  so  well  known  as  the  author  of  the 
[Wnah  and  Bar  of  Georgia,*'  and  numerous  other  produc- 
tns,)  in  favor  of  the  aged  plaintiff  in  error.  We  are  satis- 
(1  Ills  follies  have  been  cured  ere  this,  and  if  the  principles 
equity  would  sanction  it,  we  should  take  pleasure  in  re- 
\  ing  him  from  some  of  the  consequences  arising  from  his 
\y.  Bat  after  patiently  considering  the  authorities  and 
.innents  of  our  learned  brother,  as  applied  to  the  facts  of 
>•  case,  we  are  satisfied  there  is  no  relief  for  his  aged  client. 

lias  had  his  day  in  court,  and  there  must  be  an  end  to  lit- 
fion.     We  see  no  ground  on  which  equity  can  seize  to  set 
!(,» the  verdict  and  grant  a  new  trial. 
.   It  was  insisted  that  the  verdict  was  intended  by  the  jury 
»e  payable  in  the  equivalent  of  "Confederate  money,"  and 

in  present  currency;  and  therefore,  the  verdict  and 
pnent  should  be  so  reformed  or  amended  as  to  express 

intention;  and  that  the  equities  between  the  parties 
lid  be  adjusted  under  the  ordinance  of  November,  1865. 
s  ordinance  applies  in  terms  to  "  contracts  not  yet  execu- 
'  and  by  no  fair  rule  of  interpretation  can  it  be  made  to 
y  to  a  judgment.  See  Whatley  vs.  Staton,  decided  during 
> resent  term. 

Besides,  the  same  Convention  which  passed  the  ordinance 
just  the  equities  between  the  parties  to  contracts  not  yet 
ited,  also  made  a  constitution  by  which  it  is  provided, 

V.  Sec.   1,  that  "All  judgments,  decrees,   orders,  and 

proceedings  of  the  several  courts  of  this  State,  heretofore 

within  the  limits  of  their  several  jurisdictions,  are 

y  ratified  and  affirmed,  subject  only  to  past  or  future 

-III  by  motion  for  a  new  trial,  appeal,  bill  of  review,  or 
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other  proceeding,  in  conformity  with  the  law  of  force  when 
they  were  made."  So  that  while  the  convention  provided  for 
adjusting  the  equities  between  parties  to  contracts  not  execa- 
ted,  it  also,  at  the  same  time,  ratified  and  affirmed  all  jadg- 
ments  made  by  thecourts  within  their  respective  jurisdictions. 
This  would  seem  to  be  pretty  conclusive  evidence  that  the 
ordinance  was  not  intended  to  embrace  judgments. 

4.  This  Court  has  repeatedly  decided  that  a  juror,  after  the 
rendition  of  his  verdict,  cannot  be  heard  to  impeach  it;  and 
in  accordance  with  these  decisions^  the  Rev.  Code,  Sec.  3442, 
says:  ^'  A  verdict  may  be  amended  in  mere  matter  of  form, 
after  the  jury  have  dispersed ;  but  after  it  has  been  received 
and  recorded,  and  the  jury  dispersed,  it  cannot  be  amended 
in  matter  of  substance,  either  by  what  the  jurors  say  they 
intended  to  find,  or  otherwise."  This  would  seem  to  be  con- 
clusive. To  allow  a  verdict  to  be  amended  by  what  some 
of  the  jurors,  two  years  after  the  rendition  of  the  verdict 
say  they  intended  to  find,  would  be  directly  in  the  teeth 
of  the  statute.  Especially  would  this  be  wrong  in  this 
case,  for  two  out  of  the  three  jurors  sworn,  state  on  oath, 
that  so  far  as  they  recollect,  there  was  nothing  said  at  the 
time  the  verdict  was  rendered,  among  the  jury  in  their  con- 
sultation, as  to  what  character  of  currency  the  verdict 
should  be  paid  in.  The  language  of  the  statute  is  dear 
and  unambiguous.  It  is  imperative  and  must  be  obeyed. 
It  prohibits  the  amendment  of  this  verdict  by  what  the  jurors 
say  they  intended  to  find.  We  see  no  ground  upon  which 
the  plaintiff  in  error  can  be  relieved ;  and  must,  therefore, 
affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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..  Louis  &  Co.,  et  aL^  plaintiffs  in  error,  vs.  Bahbergeb, 
Bloom  &  Co.,  et  al,,  defendants  in  error. 

^hovi^  it  is  a  genera!  rule  that  on  the  coming  in  of  the  answer  plainly 
and  distinetljT  denying  all  the  facts  and  circnmstances  upon  which  the 
pquity  of  the  bill  is  based,  the  Court  will  dissolve  the  injunction,  yet  in 
some  pirticalar  cases,  the  Court  will  continue  the  injunction,  though 
he  defendant  has  fully  answered  the  equity  set  up.  The  granting  and 
00 tinning  of  the  process  must  always  rest  in  the  sound  discretion  of 
he  Court,  to  be  goyerned  by  the  nature  of  the  case ;  and  this  Court 
'ill  not  control  the  exercise  of  that  discretion,  except  in  a  case  where 
be  discretion  has  been  abused* 

rnjunction  and  Appointment  of  Receiver.  By  Judge 
ARKE.    Chambers.     Randolph  County.    February,  1867. 

The  case  made  by  the  bill  is  as  follows  : 
oseph  Sehoenfeldt  individually  owed  Bamberger,  Bloom 
'o.,  $5,227.41,  for  goods  sold  from  16th  November,  1866, 
!6th  April,  1866,  Bamberger,  Staadheckerd  Co.,  $919.53, 
goods  sold  from  9th  February,  to  16th  March,  1866, 
sch  &  Flexner,  $1,217.25  and  interest,  aiid  Starr  &  Hel- 
1,  $706.70  for  goods.  These  creditors  all  live  in  Louis- 
?,  Kentucky,  and  at  Schoenfeldt's  instance,  had  shipped 
these  goods  to  Albany  and  Cuthbert,  Georgia, 
t  the  time  of  these  purchases,  and  at  the  filing  of  this 
Sehoenfeldt  was  combining  and  confederating  with  A. 
(icl  Baer,  of  Randolph  county,  Georgia,  to  defraud  said 
tors,  and  they,  as  partners,  received  said  goods  at  Albany 
Cuthbert,  and  with  other  goods,  which  Sehoenfeldt  had 
ht  of  these  creditors,  exposed  them  for  sale  at  said  two 
<,  Sehoenfeldt  selling  at  Albany,  and  Baer  at  Cuthbert. 
pursuance  of  this  fraudulent  combination,  on  the  23d 
)er,  1866,  they  combined  with  Adolph  Louis  &  Co.,  of 
in'IIe,  Tennessee,  and  on  that  day,  gave  A,  Louis  &  Co. 
notes^  signed  by  themselves  individually,  for  $16,433.61, 
3.95,  and  for  $612.17,  each  due  one  day  after  date,  (the 
I  one  endorsed  "Strieker  &  Brothers")  and  gave  them 
f  gage  on  both  stocks  of  goods,  and  transferred  to  them 
oks  of  account  and  evidences  of  debt  of  the  Cuthbert 
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house,  all  as  collateral  security  to  secure  said  notes.  These 
notes  and  mortgage  and  transfer  are  believed  to  be  fictitious 
and  fraudulent.  They  kept  the  goods,  were  selling  them  off 
below  market  prices,  and  converting  the  money,  and  the 
Albany  stock  had  been  clandestinely  removed  and  mixed  with 
the  Cuthbert  stock. 

Schoenfeldt  residing  out  of  the  State,  and  Baer  thus  oon- 
verting  the  goods,  these  creditors  sued  out  attachments  against 
Schoenfeldt,  returnable  to  February  term  of  the  County- 
Court  of  Randolph  county,  and  on  the  24th  December,  1866, 
had  the  goods  levied  on  by  the  sheriflP,  and  then  filed  this  bill 
for  appointing  a  receiver,  &c.  After  that,  A.  Liouis  &  Co.,  by 
their  agent,  one  Kuperman,  foreclosed  said  mortgage,  and  pro- 
cured the  deputy  sheriff  to  levy  their  mortgage  fi,  fa.  on  the 
same  goods. 

The  goods  are  liable  to  injury  by  keeping,  and  would  sell 
far  below  their  value  at  sheriff's  sale. 

They  therefore  prayed  injunction  as  to  the  sale  under  the 
mortgage  ji. /a.,  and  that  a  receiver  be  appointed  who  shall 
sell  the  goods  at  retail,  that  the  several  defendants  discover 
the  truth  touching  these  matters,  and  the  fraudulent  notes  and 
mortgage  and  transfer  be  cancelled,  &c.,  &c. 

The  Chancellor  granted  a  rule  nisi  to  show  cause  why  the 
receiver  should  not  be  appointed,  and  why  the  injuncdoQ 
should  not  be  granted. 

Upon  this  hearing,  the  defendants  read  an  affidavit  of  Wm. 
E.  Smith,  substantially  stating  that,  on  October  i23d,  1866| 
Wm.  Kuperman,  of  the  firm  of  A.  Louis  &  Co.,  Schoenfeldt 

Baer  and y  agent  of  Strieker  &  Co.,  called  on  him  to 

draft  said  mortgage ;  Strieker  &  Co.'s  agent  gave  up  the  note 
for  $1,803.95,  held  by  his  firm,  and  took  in  lieu  of  it  Schoen- 
feldt &  Baer's  note  for  the  same  amount,  of  that  date;  this 
note  was  embraced  in  the  mortgage ;  there  was  no  dispute  as 
to  the  amount  due,  the  only  hesitation  was  because  Schoen- 
feldt feared  the  business  might  be  stopped  by  foreclosure;  to 
avoid  that,  it  was  stipulated  in  the  mortgage,  tliat,  so  long  as 
the  mortgage  was  not  foreclosed,  mortgagors  should  conduct 
the  busineas  as  if  no  mortgage  existed,  paying   the  cosh 
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reived  to  A.  Louis  &  Co.,  and  transferring  to  them  the 
'Counts,  if  any  goods  should  be  sold  on  credit,  A.  Louis  & 
0.  airreeins:  not  to  move  in  the  matter  unless  other  creditors 

DO 

•1  SO ;  that  A.  Louis  &  Co.  had  kept  this  pledge ;  he  saw 
(i  mortgage  executed  and  delivered. 

They  also  read  an  affidavit  of  Baer,  affirming  that  the 
to."?  and  mortgage  were  not  fictitious,  but  that  Schoenfeldt 
I  really  owe  A.  Louis  &  Co.  the  two  notes  for  $16,433.61 
il  8012.17,  for  goods  purchased  of  them  ;  that  it  was  an 
iHst  effort  to  secure  A.  Louis  &  Co.,  (but  without  defrauding 
Ir  other  creditors)  so  that  they  might  carry  on  their  busi- 
■■<,  believing  that  if  they  were  allowed  to  do  so,  they  could 
'  all  of  the  firm  debts ;  the  other  note  expressed  the  true 
Diint  due  Strieker  &  Co.,  and  the  mortgage  was  bona  fide 
le  to  secure  it  also,  and  that  "but  for  the  conduct  of  J. 
nenfeldt,"  he  believed  the  business  might  have  been  car- 
!  on,  and  all  the  debts  paid. 

•Iioenfeldt  had  previously  answered  the  bill,  and  his 
\  er  was  also  read.  It  admitted  that  he  was  a  citizen  of 
iana,  in  business  for  some  time  past  in  Georgia,  that  he 
vidually  purchase^  from  the  several  complainants  goods^ 
(twed  them  therefor  the  amounts  charged,  and  that  the 
Is  were  shipped  as  charged. 

e  denied  any  combination  with  Baer  for  fraud,  averring 

liis  credit  was  then  good,  and  he  thought  he  could  pay 

Is  debts ;  that  the  goods  were  shipped  to  Albany,  and 

1  the  Cuthbert  store  was  opened,  he  intended  that  the 

ie<s   should  be  in  his  name,  but  that  Baer  proposed  to 

uct  the  business  in  his  name  because  he  was  known,  and 

•nfeldt  was  unknown  in  Cuthbert;  complainants  did  not 

Baer  in  said  transactions,  but  without  their  knowledge, 

\  itiiout  his  putting  any  money  into  the  concern,  Baer  was 

instituted  co-partner,  though  he  continued  to  buy  goods  on 

[dividual  credit,  not  then  believing  (but  now  believing) 

>acr  intended  to  defraud  the  creditors;  the  mortgage  to  a 

extent,  covere  a  fictitious  amount ;  they  did  not  owe  A. 

^  iSz.  Co.,  anything  like  the  amount  expressed  in  the  mort- 

it  was  so  given  upon  the  representation  of  A.  Louis  & 
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Co/s  agent^  that  it  was  necessary  to  keep  off  other  creditors;  the 
amount  due  A.  Louis  &  Co.  by  him,  and  him  and  Baer^  was 
unsettled,  but  it  did  not  exceed  $11,000,  (he  thought  it  YFas 
less)  a  considerable  part  of  which  has  since  been  paid ;  he 
would  not  have  signed  the  mortgage,  but  for  Baer^s  represent- 
ing that  there  were  assets  suflScient  to  pay  the  debt& ;  all  the 
goods  had  been  moved  to  Cuthbert,  and  many  sold ;  (at  what 
prices  he  did  not  know)  Baer  made  false  invoices  of  those 
shipped  from  Albany ;  he  thought  it  proper  that  a  receiver  be 
appointed. 

The  chancellor  appointed  a  receiver  and  granted  the  injanc- 
tion.     Subsequently  other  answers  were  filed. 

Schoenfeldt  filed  a  second  answer,  differing  from  the  first 
in  these  particulars :  He  said  satisfactory  arrangements  had 
been  made  with  complainants,  or  most  of  them,  by  which  he 
believed  said  claims  would  be  settled  and  discharged ;  after 
the  formation  of  the  partnership,  goods  were  generally  charged 
to  the  firm,  sometimes  to  Schoenfeldt  &  Baer,  or  J.  Schoen- 
feldt &  Co.,  and  at  other  times,  and  by  other  creditors,  to  A. 
S.  Baer  &  Co.,  those  he  bought  from  complainants  were  upon 
his  individual  credit,  and  sent  to  Albait^,  and  part  of  them 
had  gone  to  Cuthbert ;  he  and  Baer  owed  A.  Louis  &  Co. 
$15,270.07,  besides  interest,  for  goods,  and  upon  accounting 
with  Kuperman,  fixed  the  amount  at  $16,433.61 ;  this  excess 
was  by  a  mistake,  produced  by  the  absence  of  bills,  <&c,  and 
had  been  since  corrected  by  a  credit,  and  they  really  owed  the 
Strieker  &  Co.  note,  and  put  it  into  the  mortgage ;  they  also 
put  in  a  note  for  $612.17,. due  A.  Louis  &  Co.,  and  that  all 
this  was  done  in  good  faitly  to  secure  those  &ona^/ye  debts; 
since  that  time  Baer  paid  A.  Louis  &  Co.  $5,592.43,  which 
had  been  credited  and  the  mortgage^. /a.  was  fw  $12.99446, 
the  true  balance  then  due,  but  since  the^./a.  issued,  he  and  Baer, 
had  paid  A.  Louis  &  Co.,  $1,631.12.  He  stated  that  what 
he  meant  in  his  former  answer,  and  what  he  intended  to 
answer,  was,  that  Schoenfieldt  &  Baer  owed  the  Nashville 
house  about  $1,100,  the  balance  of  the  debt  due  A.  Louis  & 
Co.,  was  to  the  Cincinnati  House,  and  he  intended  to  have 
included  the  note  for  $612.17,  as  due  A.  Louis  &  Co.,  and  to 
have  included  the  Strieker  &  Bro.  note. 
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lie  said  that  the  mortgage  was  fairly  made  for  a  real  debt, 
1(1  without  fraud,  that  he  was  embarrassed,  but  hoped  to 
range  his  debts,  and  that  Baer  was  similarly  situated. 
Wm.  Eaperman,  one  of  the  firm  of  A.  Louis  &  Co.,  also 
swered  the  bill.  He  denied  all  combination,  stated  that 
e  mortgage  was  for  a  bona  fide  debt,  and  substantially  gave 
'  same  figures  last  given  by  Schoenfeldt  as  the  basis  of  the 
tlement,  states  how  the  mistake  occurred,  by  not  having 
J  bills  of  the  Cincinnati  house.  He  set  up  that  a  good 
^e  for  $2,825  on  Mrs.  Pace,  of  Dougherty  county,  was  due 
ocimplaioant  to  Schoenfeldt  as  a  credit,  which  had  not  been 
)\ved,  that  there  were  about  $30,000  worth  of  goods  in  the 
>  stores,  bought  of  various  parties,  and  he  did  not  believe 
r  $500  or  $600  worth  of  the  original  goods  bought  from 
ij)]ainaDts  were  on  hand  in  Cuthbert.  He  thought  a 
(ly,  public  sale,  was  proper,  and  the  appointment  of  a 
Iver  improper. 

>aer's  answer,  also  of  file,  is  in  substance,  the  same  as  Kup- 
an's,  with  a  positive  denial  of  any  fraud  in  removing  the 
Is,  in  making  the  mortgage,  &c.,  &c.  He  removed  them 
^}t  a  better  market,  sold  them  at  a  reasonable  profit,  for  cost, 
applied  them  to  A.  Louis  &  Co.'s  claim,  and  but  for 
>onfieldt^s  conduct,  bringing  down  upon  them  the  attach- 
t.s,  he  believed  they  could  and  would  have  paid  all  their 
.s.  He  favored  an  early  sale  by  the  sheriff. 
[use  answers  having  come  in,  a  motion  was  made  by 
uiants  to  dissolve  the  injunction,  and  to  set  aside  the 
intment  of  a  receiver. 

t  this  hearing,  the  pleadings  and  afiidavits  already 
ioned,  were  read,  as  was  also  an  affidavit  from  Arthur 
I,  Esq.,  (for  complainants)  in  substance,  as  follows:  He 
I'd  Schoenfeldt's  first  answer,  that  portion  of  the  indebt* 
s  of  Schoenfeldt  &  Baer  to  A.  Louis  &  Co.,  was  fully  and 
'  discussed  between  Schoenfeldt  and  himself;  Schoen- 
stated  that  he  did  not  think  it  exceeded  $9,000,  including 
bts  of  both  the  Nashville  and  Cincinnati  houses,  but 
to  pat  it  at  $1,100,  saying  that  would  not  only  cover 
^ni  debt  to  both  said  houses,  but  his  individual  debt  to 
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the  Cincinnati  bouse,  created  before  be  and  Baer  were  part- 
ners ;  he  was  very  frank  and  free  in  his  statements,  and  did 
not  hesitate  to  state  that  the  mortgage  covered  a  fictitioos 
amount,  and  was  made  to  cover  up  the  assets  of  the  firm,  so 
that  they  might  continue  business  without  interruption  by 
other  creditors. 

Afler  argument  had,  the  chancellor  refused  to  set  aside  the 
order  appointing  the  receiver,  or  to  dissolve  the  injunction. 
Upon  each  of  these  motions  a  bill  of  exceptions  was  made 
out  and  certified,  and  they  come  to  this  Court  consolidated. 

The  plaintiffs  in  error  contend  that  the  bill  contained  no 
equitable  foundation  for  injunction  or  the  appointment  of  a 
receiver ;  or  if  they  did,  that  in  each  instance  the  affidavits 
and  answers  swore  off  that  equity,  and  therefore  that  the 
chancellor  erred  in  holding  the  contrary,  &c. 

Strozier  &  Smith,  Douglass  &  Platt,  for  plaintifls  in 
error. 

A.  Hood,  and  H.  Fielder,  for  defendants  in  error. 

Walker,  J. 

The  granting  and  continuing  of  an  injunction  must  always 
rest  in  the  sound  discretion  of  the  Judge,  according  to  the 
circumstances  of  the  case.  Rev.  Code,  Sec.  3153.  Here  are 
various  creditors  seeking  to  enforce  their  res]iective  claims 
against  the  effects  of  the  debtors.  The  Court,  by  its  proper 
officer,  has  poasession  of  the  goods,  and  can  so  shape  its  action 
as  to  allow  all  to  be  heard  in  vindication  of  their  claims,  and 
award  the  funds  which  may  be  raised,  to  the.  payment  of 
those  claims  which  may  be  entitled  thereto.  By  this  course, 
a  multiplicity  of  suits  may  be  avoided,  and  ample  and  com- 
plete justice  be  done  in  the  premises.  We  fully  recognize  the 
general  rule,  that  on  the  coming  in  of  the  answer,  plainly  and 
distinctly  denying  all  the  facts  and  circumstances  upon  which 
the  equity  of  the  bill  is  based,  the  Court  will  dissolve  the 
injunction ;  but  in  some  particular  cases,  the  Court  will  con- 
tinue the  injunction  though  the  defendant  has  fully  answered 
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le  eqaitj  set  up.  The  granting  atnl  continuing  of  the  pro- 
>:s  must  always  rest  in  sound  discretion,  to  be  governed  by 
e  nature  of  the  case.  See  Coffee  vs.  Newsom,  8  Ga.  Rep., 
9.  Holt  vs.  The  Bank,  9  Ga.  Rep.,  564.  This  Court  is 
•t  disposed  to  control  the  discretion  of  the  chancellor,  except 
case  of  abuse  of  his  discretion,  and  as  we  see  no  abuse  here, 
)  will  not  interfere  with  his  ruling. 
Judgment  affirmed. 


^'GLETON  A.  Thornton,  plaintiff  in  error,  vs.  Moses 

HoLUS,  defendant  in  error. 

s  Court  will  not  control  the  discretion  of  the  Conrt  below  except  in  a 
ise  where  the  discretion  has  been  abused. 

^lotion  for  new  trial  or  appeal.  Decided  by  Judge 
\KKE.     Randolph  Superior  Court.     May  Term,  1867. 

loses  HoUis,  as  bearer,  sued  Singleton  A.  Thornton  as 
cer,  and  Leroy  C.  Sale  as  security,  for  ^600.00  and  inte- 
,  due  on  a  note  made  by  them  1st  January,  1862,  and  due 
January,  1863,  payable  to  E.  B.  Loyless  or  bearer,  with 
rest  from  date,  alleging  that  the  note  was  transferred  to 
^.  Kimbrough,  and  by  Kimbrough  to  himself,  for  valu- 

considerations,  and  before  the  same  was  due.     At  May 
\,  1864,  he  obtained  judgment  against  both  defendants 
5500.00,  with  interest  and  costs. 
I  November  term,  1866,  of  said  Court,  Thornton  moved 

new  trial  or  appeal  upon  the  following  grounds  : 
t.  Because  the  judgment  was  rendered  since  the  19th 
ary,  1861,  and  before  the  6th  November,  1866. 
.    Because  Thornton  was  unavoidably  absent  from  the 
t  at  date  of  said  judgment,  he  being  in  the  military 
L»e  of  the  Confederate  States ;  and 
.   Becaase  Thornton  had  a  good  and  meritorious  defence 
id  case — said  note  having  been  given  between  the  1st 
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the  Cincinnati  house,  ^:  ;^  J^  |and,  at  the  rate  of  ten 

ners  ;  he  was  very        -^  .^^-/(^nfederate  money,  when  in 
not  hesitate  to  st         v/^>^^/i  worth  in  good  currency  not 


by  Thornton's  affidavit 
His  admitted  the  date  of  the 
After  arp        /k^  /^  ^at  denied  that  Thornton  was  unavoid- 
order  app*^        -^^/^^'^j^ndition  as  alleged  by  him,  and  averred 
Upon   e*      /'f^^^  fAomton  (as  he  was  informed  and  believed), 
out  ajK'      ^M^Litj  and  in  the  county  site  while  the  Court  was 
Thf  if^^d\9>i  if  he  was  then  in  such  military  service,  it 

©quit  ifi^in  i^^  capacity  of  an  agent  for  Captain  Michael 
recf  ^  (^'  ^aarfcermaster,  for  the  purchase  of  com,  said 
ao  (f^^fbi^^^e  **  *^6  ^i"iG  his  headquarters  in  said  county 
c  ^^  denied  that  Thornton  had  a  good  and  meritorious 
^^  ft)  said  claim,  averring  that  the  note  was  givai  in 


f^ed  and  believes)  was  worth  ten  dollars  per  acre  in  good 


"  P^fment  for  a  settlement  of  land,  which  land  (as  he  is 
^ffencjf  that  he  did  not  believe  anything  was  said,  at  the 


i//ue  of  the  delivery  of  the  note,  about  paying  it  in  Confed- 

^fce  money,  but  that  the  party  took  it  to  be  paid  in  good 

(•urrency,  and   that  Thornton   was  personally  served,  and 

could  not  deny  notice.    This  was  also  verified  by  affidavit  of 

Hollis. 

At  Hollis'  instance,  the  case  was  continued,  and  by  order 
of  the  Court  the  fi.  fa.  was  stayed  pending  this  motion. 

The  Court  refused  to  grant  a  new  trial  or  appeal,  and  this 
refusal  is  assigned  as  error. 

C.  B.  WooTTEN,  for  plaintiff  in  error. 

B.  S.  WoRRiLL,  for  defendant  in  error. 

Walker,  J. 

The  granting  of  a  new  trial  or  an  appeal  upon  an  appU- 
cation  like  this,  was  a  matter  very  much  within  the  discre- 
tion of  the  Court  below.  The  Court  may  grant  a  new  trial 
or  appeal  if  satisfied  from  all  the  facts  that  a  good  and  men- 
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fence  exists.    Acta  1865-'6,  p.  87.     In  this  case  he 

doubt  whether  any  defence  at  all  existed^  and 

iC  might  very  properly  refuse  the  application  to 

J  judgment.     A  reviewing  Court  should  control  the 

tion  of  the  Court  below  only  in  cases  where  the  discre- 

I  has  been  abused. 

udgmeut  affirmed. 


xiAM  J.  Cox,  plaintiff  in  error,  V8,  Sarah  Felder, 
ecutrix  de  son  toH  of  George  D.  Felder,  defendant  in 

ror. 

[Judge  Harrisfl  did  not  preside  in  this  case.] 

ofEcer  of  one  coantj  may  issue  an  attachment  returnable  to  the 
rtfl  of  another. 

executor  de  $on  i&rt,  who  is  removing  the  assets  of  the  deceased 
of  the  countj,  is  liable  to  be  attached,  and  the  assets  levied  on. 

tacbnient.      Motion    to    dismiss.     Decided    by   Judge 
:ke.     Webster  Superior  Court.    September  Term,  1867. 

e  foundation  of  this  attachment  was  an  affidavit  in  these 


aiA,  Sumter  County  : 

sonally  came  before  me  William  J.  Cox,  who,  on  oath, 
hat  George  D.  Felder^  in  his  lifetime,  was  indebted  to 
ent  in  the  sum  of  Two  Hundred  and  Eighty-Eight 
*s,  now  due,  besides  interest,  and  that  since  the  death  of 
rcorge  D.  Felder,  Sarah  Felder  has  become  executrix 
>r meddling  with  the  goods  and  chattels  of  said  deceased, 
at  slie  is  actually  removing  the  property  of  said  estate 
t  the  limits  of  the  county  of  Webster,  so  that  the  ordi- 
>urse  of  law  cannot  be  served  on  her. 

W.  J.  COX. 
to   and  subscribed  before  me,  November  27th,  1866. 
.  A*  Smith,  Notary  Public. 
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The  said  Notary  issued  an  attachment  returnable  to  the 
Superior  Court  of  Webster  county,  Georgia,  to  March  term, 
1867. 

A  levy  was  made  on  certain  property,  and  replevin  bond 
given.  At  said  term,  Sarah  Felder  filed  her  affidavit,  deny- 
ing the  grounds  for  attachment  taken  in  the  affidavit. 

At  the  same  term,  by  her  attorney,  she  moved  to  dismiss 
the  attachment — 

1st.  '' Because  said  affidavit  does  not  show  a  statutoij 
ground  for  issuing  an  attachment." 

2d.  Because  said  Notary  of  Sumter  county  could  not  issue 
an  attachment  returnable  in  Webster  county. 

The  Court  dismissed  the  attachment,  putting  his  judgment 
on  the  last  ground  aforesaid. 

This  judgment  is  brought  up  for  review. 

Willis  A.  Hawkins,  for  plaintiff  in  error. 

S.  H.  Hawkins  and  R.  F.  Lyon,  for  defendant  in  error. 

Walker,  J. 

1.  Before  process  of  attachment  shall  issue,  an  affidavit 
shall  be  made  that  the  debtor  has  placed  himself  in  a  condi- 
tion to  be  attached.     Rev.  Code,  Sec.  3200.     Nothing  is  said 
as  to  the  residence  of  the  officer  ;  Section  3201  makes  it  the 
duty  of  the  officer  before  whom  the  affidavit  is  made  to  take 
bond,  with  good  security,  for  the  payment  of  damages  and 
costs,  which  the  defendant  may  sustain.      Affidavit  being 
made  and  bond  given,  the  officer  before  whom  the  affidavit 
was  made,  "or  any  officer  authorized  so  to  do,*'  may  issue 
the  attachment  returnable  to  the  proper  Court.     Sees.  3203 
and  3205.     We  find  nothing  in  the  statutes  which  prohibits 
an  officer  of  one  county  from  issuing  attachments  returnable 
to  the  Courts  of  another ;  and  believing  that  the  authority  is 
one  which  may  be   for   the  convenience  and  advantage  of 
suitors,  we  approve  the  authority  thus  conferred,  and  hold 
that  the  officers  of  one  county,  authorized  by  law  to  issue 
attachments,  may  make  them  returnable  to  the  Coorts  of 
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lor  county,  under  the  provisions  regulating  the  issuing 
(acliiiients. 

The  affidavit  In  this  case  alleges  that  defendant  "is 
lly  removing  the  property  of  said  estate  without  the 
5  of  the  said  county  of  Wel^ster,"  This  is  a  eorapliance 
{lie  requirements  of  the  Code  in  such  cases — Rev.  Code, 
1210.  The  Court  should  have  sustained  the  attachment. 
lunient  reversed. 


iLiiELMS,  plaintiflF  in  error,  vs.  Noble  Brothei^s  & 
Co.,  defendants  in  error. 

roiinty-Court  at  its  monthly  sessions,  under  the  act  organizing 
('•mrt,  had  jurisdiction  in  all  civil  cases  in  which  not  more  than 
lundred  dollars  was  "  claimed  "  as  damages  or  principal  due  ;  and 
<.'  the  plaintiff  in  his  declaration  in  said  Court  claimed  only  one 
red  dollars  to  be  due  him,  and  the  judgment  of  the  Court  was  for 
h:ui  that  sum  ;  under  the  peculiar  language  of  the  statute,  giving 
irisdiction  to  the  Court,  the  judgment  should  be  sustained,  not- 
binding  the  note,  the  foundation  of  the  suit,  was  for  a  larger 
III  than  one  hundred  dollars. 

rd  the  plaintiff  in  his  declaration  claimed  only  on^  hundred  dol- 
[hn  mere  fact  that  the  copy  note  attached  to  the  declaration,  and 
>N'  itself  when  introduced  in  evidence,  was  for  more  than  one  bun- 
lo liars,  was  no  ground  for  arresting  the  judgment. 

orari  from  County-Court.  Decided  by  Judge  Mil- 
Floyd  Superior  Court.     July  Terra,  1867. 

it  1 1  us  prayed  process,  returnable  to  a  monthly  session 
f'oanty -Court  of  said  county,  against  Noble  Brothers 
to  recover  one  hundred  dollars  only,  claimed  by  him 
fin,  averring  that   "  this  is  a  suit  between  master  and 

» 

•<*al  foundation  of  the  suit  was  the  following  paper : 
'I.  Wilhems,  one  hundred  and  thirty-five  dollars. 

NOBLE  BROTHERS  &  CO.^' 

•rsed.)  "Received,  June  4th,  1864,  in  salt,  twenty- 
lars  on  this  note.  E.  WILHELM8. 

Ii  18,  '66,  $14  in  United  States  currency." 


',1  ^ 
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At  the  trial,  plaintiflF's  attorney  offered  the  paper  in  evi- 
dence. It  was  objected  to  because  it  was  not  dated.  The 
Court  overruled  the  objection ;  the  paper  was  read  in  evidence 
and  plaintiff  closed. 

Defendants^  attorneys  moved  a  non-suit  for  the  cause  afore- 
said.    The  motion  was  overruled.  ^ 

The  defendants'  attorneys  examined  plaintiff,  who  testified 
that  the  note  was  given  in  1864,  a  short  time  before  the  first 
credit,  for  his  labor  as  a  blacksmith ;  that  he  worked  for  Con- 
federate money,  at  $1.75  part  of  the  time,  and  $2.25  part  of 
the  time ;  that  he  was  now  getting  $2  per  day  for  his  work. 

It  was  then  shown  that  about  4th  June,  1864,  Confederate 
money  was  fourteen  to  eighteen  for  one  in  gold,  and  that  Uni- 
ted States  currency  was  about  two  for  one  in  gold.  And  by  a 
blacksmith  it  was  shown  that  a  blacksmith's  wages  were  now 
from  $2  to  $2.50  per  day. 

Upon  these  facts,  the  County  Judge  held  that  defendants 
were  entitled  to  no  reduction,  and  that  plaintiff  could  recover 
on  said  paper  as  a  promissory  note,  dated  4th  June,  1864. 

Defendants'  attorneys  moved  to  dismiss  the  case  becanee, 
under  the  ruling  of  the  Court,  there  was  due  on  said  paper, 
$112.22,  besides  interest  from  18th  March,  1866,  and  the 
jurisdiction  of  his  Court,  at  the  monthly' sessions,  was  lim- 
ited to  one  hundred  dollars. 

The  Judge  overruled  the  motion  because  there  was  no  plea 
to  his  jurisdiction,  and  allowed  plaintiff's  attorney  to  enter 
up  judgment  for  $98.  There  was  a  motion  in  arrest  of  judg- 
ment on  the  same  grounds,  and  it  was  overruled.  Certhrari 
was  sued  out.  To  the  answer  of  the  County  Judge,  excep- 
tions were  filed,  and  an  order  respondeat  ovMer  was  passed  at 
April  term,  1867,  of  the  Superior  Court.  His  second  answer 
brought  out  no  fact  not  stated  above. 

At  July  term,  1867,  of  the  said  Superior  Court,  the  case 
came  on  to  be  heard.  Wilhelm's  attorneys  again  excepted  to 
the  answer  for  not  being  full,  and  moved  that  the  County 
Judge  should  again  be  required  to  answer,  the  attorney 
alleging  that  such  full  answer  would  show  clearly  that  the 
note  sued  on  was  subject  to  reduction  under  the  ordinance  of 
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[^^onvention  of  1866  as  to  Confederate  contracts,  and  that 
lelms  had  claimed  but  one  hnndred  dollars  as  due  him 
Hyuj  and  that  it  was  for  his  wages  as  a  day  laborer  and 
mt  of  the  defendants,  and  this  was  a  suit  between  master 
servant. 

dge  MiLNER  held  that,  because  by  the  face  of  the  note, 
one  handred  dollars  was  due  thereon,  the  County-Court, 
1  monthly  session,  had  not  jurisdiction  of  the  case,  and 
the  facts  sought  by  a  new  answer,  could  not  give  the 
liction.  He  therefore  sustained  the  certiorari.  During 
Tm,  Wilhelm's  attorneys  moved  to  set  aside  said  judg- 
because  it  was  erroneous.  In  September,  1867^  being 
joumed  term,  this  question  came  before  Judge  Undeb- 
.  He  held  that  Judge  MIlneb  was  right,  and  refused 
aside  his  order. 
s  is  brought  up  for  error. 

RVEY  &  SoOTT,  for  plaintiff  in  error. 
NTUP  &  FoucHE,  for  defendants  in  error. 

C^KER,  J. 

er  the  act  organizing  the  County-Court,  (acts  1865-6, 
jurisdiction  was  given  at  the  monthly  sessions,  ^Vith- 
it  as  to  amount,  in  all  cases  arising  out  of  the  relation 
er  and  servant,"  ^*and  all  other  civil  cases  in  which 
*c  than  one  hundred  dollars  is  claimed  as  damages,  or 
il  sum  due."  In  this  case  the  plaintiff  claimed  only 
dred  dollars  tobedue  him  by  his  declaration,  and  there- 
'ording  to  the  peculiar  phraseology  of  the  statute,  the 
•roperly  had  jurisdiction  of  the  case.  The  amount 
J  ^'  was  within  the  jurisdiction  of  the  Court,  and  the 
:e  attached  could  not  oust  the  jurisdiction.  For  myself, 
cy  clear  that  this  was  a  suit  arising  out  of  the  relation 
r  and  servant,  and  consequently  the  Court  had  juris- 
>vithout  limit  as  to  amount.  My  brethren  thought 
;<liction  maintainable  under  the  statute,  because  the 
only  ^'claimed"  one  hundred  dollars ;  especially  when 
39 


602  SUPREME  COURT  OF  GEORGIA. 

Haines  vs.  Cany. 

by  the  judgment  of  the  Court,  it  appeared  that  evea  less  than 
one  hundred  dollars  was  due-him,  and  I  concurred  with  than. 

If  the  County-Court,  under  the  pro\nsions  of  the  statute, 
had  jurisdiction  of  the  cause,  the  amount  '^claimed,"  of  conise 
the  judgment  should  not  have  been  arrested,  because  the  copy 
note  was  for  an  amount  over  the  jurisdiction  of  the  monthly 
sessions  of  the  County-Court.  The  judgment  of  the  Superior 
Court,  sustaining  the  cerUorariy  must  be  reversed,  and  the 
certi(yrari  dismissed. 

Judgment  reversed. 


Nathan  W.   Haines,  plaintiff  in  error,  vs.  Euzabeth 

Curry,  defendant  in  error. 

1.  If  the  petition  and  process  substantially  conform  to  the  reqaisites  of 
the  Code,  and  the  defendant  hare  notice  of  the  pendency  of  the  cause, 
all  other  objections  shall  be  disregarded,  provided  there  is  a  legal  cause 
of  action  set  forth  as  required  by  the  code. 

2.  All  misnomers  in  judicial  proceedings  on  the  civil  side  of  the  Court, 
are  amendable  without  working  unnecessary  delay. 

3.  An  amendment  of  the  pleadings  is  no  cause  for  a  continuance,  unless 
the  opposite  party  is  surprised  thereby,  and  less  prepared  for  trial  in 
consequence  thereof. 

4.  A  mistake  of  the  clerk  in  copying  a  declaration,  shall  work  no  injury 
to  a  party,  where,  by  amendment,  justice  may  be  promoted.  Therefore, 
where  the  clerk,  in  copying  a  declaration,  inadvertently  changed  liie 
order  of  the  initials  of  the  name  of  a  party  to  a  copy  note  sued  on.  such 
mistake  is  no  ground  for  dismissing  or  continuing  the  case. 

Complaint.  Amendment  of  Misnomer.  Tried  before 
Judge  Gibson.  Washington  Superior  Court.  March  Term, 
1867. 

This  was  complaint  by  Elizabeth  Curry,  against  X.  W. 
Haines,  endorser,  on  a  promissory  note  made  by  A.  O.  Haiocs, 
and  endorsed  by  said  defendant.  The  clerk  in  copying  the 
note,  wrote  O.  A.  Haines,  instead  of  A.  O.  Haines,  for  the 
niaker's  name. 
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;  the  trial  term,  plaintiff's  attorney  moved  to  take  a  veiv 

igainst  said  endorser.     Producing  the  copy  served  on  N. 

laineS;  his  attorneys  showed  that  this  change  had  been 

,  and  contended  that  there  was  no  service. 

lintiff^s  attorney  took  the  copy,  and  by  leave  of  the 

,  amended  it  by   changing  the  order  of  the  initials 

11,  so  as  to  make  them  correspond  with  the  original,  and 

ve  of  the  Court,  took  a  verdict. 

bndant's  attorneys  objected  to  said  amendment,  and 

id,  after  it  was  allowed,  a  continuance  because  of  it,  but 

10  reason  for  the  continuance  except  the  said  amendment, 
allowance  of  the  amendment  and  the  refusal  of  a  con- 

ce,  are  here  for  review. 

*K  &  Carr,  for  plaintiff  in  error. 
J.  "Warthen,  for  defendant  in  error. 

^KER,  J. 

'  the  petition  and  process  substantially  conform  to  the 
cs  of  the  Code,  and  the  defendant  have  notice  of  the 
)y  of  the  cause,  all  other  objections  shall  be  disregarded, 
(1  there  is  legal  cause  of  action  set  forth.  Rev.  Code, 
id. 

1  misnomers  in  judicial  proceedings  on  the  civil  side 
ourt,  are  amendable  indanterf  without  working  unne- 
lelay.     Rev.  Code,  3433. 

a  party  amend  his  pleadings,  the  Court  may,  in  his 

n,  continue  the  cause  at  the  instance  of  the  amending 

the  opposite  party  will  make  oath,  or  his  counsel 

lis  place,  that  he  is  surprised  by  such  amendment, 

he  is  less  prepared  for  trial,  and  how,  than  he  would 

11  if  such  amendment  had  not  been  made,  and  that 
jrise  is  not  claimed  for  the  purpose  of  delay.  Rev. 
\  3470. 

mistake  or  misprision  of  a  clerk,  or  other  ministerial 
all  in  no  case  work  to  the  injury  of  a  party,  where, 
aendment,  justice  may  be  promoted.     Rev.  Code, 
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How  are  the  &cts  of  this  case  ?  The  petition  and  process 
were  correct,  and  the  defendant  had  been  notified  of  the  pen- 
dency of  the  cause ;  all  other  objections  should  have  been 
disregarded^  for  there  was  a  legal  cause  of  action  set  forth  as 
required  by  the  code.  The  Court  then  certainly  did  right  to 
hold  the  service  sufficient. 

Ought  a  continuance  to  have  been  granted  because  the 
Court  directed  a  change  of  the  order  of  the  initials  of  the 
name  of  the  maker  of  the  note,  as  set  out  in  the  copy  served 
on  the  endorser,  and  without  any  cause  being  shown  except 
the  allowance  of  such  an  amendment  ?  Most  clearly  Dot 
The  defendant  was  not  surprised  by  the  amendment,  and  was 
not  the  less  prepared  for  trial  in  consequence  thereof.  We 
see  no  reason  why  this  small  mistake  of  a  clerk  should  work 
to  the  injury  of  the  plaintiff.  Indeed,  no  amendment  of  the 
copy  declaration  was  necessary,  because  the  defendant  had 
notice  of  a  legal  cause  of  action  properly  set  forth. 

Judgment  affirmed. 


Green  B.  Hurley,  et  al.,  plaintiffs  in  error,  vs.  David  D. 
Gauly  and  Chab.  R.  Burke,  defendants  in  error. 

1.  Where  the  Court  below  grants  a  new  trial,  and  no  principle  of  law  is 
violated,  this  Court  will  not  disturb  the  ruling. 

2.  This  Court  will  more  reluctantly  control  the  action  of  the  Court  below 
where  a  new  trial  has  been  granted,  than  where  one  has  been  refused. 

Assumpsit.  Motion  for  new  trial.  Tried  before  Judge 
Clarke.    Stewart  Superior  Court.    April  Term,  1867. 

This  was  assumpsit  upon  a  parol  sale  of  cotton  for  Confed-^ 
erate  money. 

Plaintiff  introduced  the  evidence  of  John  B.  Richard- 
son, to  the  effect  that,  thrice  in  1865,  be  called  on  Hurley 
for  three  thousand  pounds  of  lint  cotton,  as  having  been  sold 
by  Hurley  to  plaintiff;  that  Hurley  denied  having  sold 
plaintiff  any  cotton,  but  afterwards,  on  the  same  day,  he  said 
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itness  he  had  no  cotton^  and  plaintiff  must  wait  till  he 
s  it^  and  did  not  deny  the  sale  and  the  payment  of  the 
for  the  cotton  ;  lint  cotton  was,  at  the  time  of  demand, 
h  from  forty-two  to  forty-five  cents  per  pound  in  that 
:ct  and  in  the  present  currency.  Plaintiff  closed. 
feiidant  was  then  examined  as  a  witness  in  his  own 
If.  He  testified  that  some  time  in  1864,  Gauley  tried 
times  to  bay  from  him  three  thousand  pounds  of  lint 
1,  and  at  each  time  Gauley  was  reminded  that  Confed- 
money  was  fast  depreciating,  and  Hurley  doubted 
ler  he  could  use  the  money  in  payment  of  his  debts,  and 
ked  that  if  he  could  so  use  the  money,  he  would  take 
Ifered  price,  to-wit:  sixty  cents  per  pound;  Gauley 
J  to  pay  that  price,  on  condition  that  he  would  take 
he  money  if  Hurley  could  not  so  use  the  money,  until 
ust  time  he  offered  to  buy;  it  was  then  agreed  that 
Y  should  pay  that  price,  and  if  Hurley  could  not  so 
e  money  he  would  return  the  money  to  Gauley.  The 
)  date  of  this  trade  vas  not  remembered,  it  was  in  the 
1864,  and  before  Christmas. 
ley  tried  to  pay  James  Matthews  and  Benjamin  Pink- 

vvo  of  his  creditors  in  said  county,  $ ,  which  he 

hem  respectively — they  refused  to  take  the  money ;  he 
irds,  once  before  the  close  of  the  war  and  once  after  it 
tendered  it  back  to  Gauley,  and  he  refused  to  receive 
lis  tender  was  some  time  after  Christmas,  between 
y  and  March,  1865. 

ley  also  stated  that  he  did  not  recollect  the  con  versa- 
ated  by  Richardson,  that  Gauley  did  not  pay  for  the 
it  the  time  of  the  agreement,  but  a  few  days  thereafter 
pkin ;  Burke  paid  him  for  the  cotton,  Gauley  being 
no  time  was  appointed  by  plaintiffs  for  the  delivery 
cotton,  but  witness  intended,  if  he  could  use  the 
to  appoint  a  time  and  deliver  the  cotton,  which  was 
his  gin-house;  he  did  not  know  Burke  in  the  trade; 
tell  Burke  he  would  deliver  the  cotton;  the  cotton 
niddling  quality, 
idant  closed. 
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In  rebuttal^  Burke  was  examined^  who  testified  that  when 
he  paid  Hurley  for  the  cotton,  Hurley  said  he  was  then  very 
busy,  but  would  soon  gin,  pack,  and  let  him  know  it ;  Burke 
replied  that  he  had  rather  have  it  at  the  gin-house  than  in 
town,  and  it  was  then  understood  between  them  that  Hurley 
would  gin  and  pack  it  and  keep  it  at  the  gin-house  till  called 
for  by  plaintiff;  plaintiff  afterwards  sold  the  cotton  to  Bich- 
ardson,  as  agent  for  Long,  of  Augusta,  and  authorized  Bich- 
ardson  to  call  for  it ;  at  the  time  of  the  sale  cotton  was  not 
worth  sixty  cents  per  pound  in  that  county  in  Confederate 
money,  and  witness  complained  at  Gauley's  giving  so  mach 
for  the  cotton. 

The  evidence  being  closed,  the  Court  charged  the  juiy  as 
follows : 

The  case  under  consideration  falls  under  the  ordinance  of 
the  Convention  regulating  contracts  made  between  1st  Janu- 
ary, 1861,  and  1st  June,  1865,  and  shall  receive  an  equitable 
construction,  etc.,  and  the  verdict  of  the  jury  shall  be  ren- 
dered on  principles  of  equity. 

I  shall  proceed  to  advise  you  what  are  the  principles  of 
equity  applicable  to  this  case.  It  is  claimed  by  the  defendant 
that  the  purchase  of  the  cotton  was  conditional,  that  if  he 
could  not  use  the  money  in  payment  of  debts,  Grauley  was  to 
take  it  back  and  rescind  the  trade,  that  defendant  tried  to 
use  the  money  as  agreed,  failed  to  get  it  off,  and  afterwards 
tendered  it  back  to  Grauley,  who  refused  to  receive  it,  but 
held  on  to  the  contract.  If  Grauley  agreed  to  rescind  the 
trade  should  the  money  prove  unavailing  to  defendant^  and 
if  defendant  promptly  and  in  good  faith  tested  its  availability 
and  finding  it  unavailing  for  payment  of  debts,  tendered  it 
back  promptly,  plaintiffs  were  bound  to  receive  it  and  release 
the  cotton,  and  if  they  refused  to  receive  it  and  release  the 
cotton,  defendant  is  released  from  the  trade. 

In  order  to  release  the  defendant  upon  this  ground,  it 
should  appear  that  he  proceeded  within  a  reasonable  time  to 
test  the  value  of  the  money,  and  that  on  finding  it  useless  he 
tendered  it  back  at  the  earliest  opportunity.  If  he  kept  the 
money  an  unnecessarily  long  time,  and  especially  if  in  the 
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intime  it  depreciated  in  value,  plaintiff  are  not  bound  to 
3  it  back,  but  were  eutitled  to  insist  on  the  purchase. 
f  defendant  made  this  trade  in  the  fall  of  1864,  for  Con- 
rate  money,  known  to  be  in  a  depreciating  condition,  and 
not  tender  back  the  money  until  between  January  and 
vhf  1865,  and  if  plaintiff  and  defendant  and  defendant's 
iters  to  whom  the  money  was  offered  resided  in  the  same 
ity,  and  no  good  cause  be  shown  for  not  returning  it 
er,  in  the  opinion  of  the  Court  defendant  had  kept  it  too 
y  and  by  his  negligence  lost  the  right  to  force  it  back  on 
)Iainti£[s.  In  such  case,  the  sale  and  purchase  lost  the 
ition  and  became  absolute,  and  if  defendant  afterwards 
0(1  to  fulfill  it  he  is  liable. 

ic  plaintiffs  claim  that  they  bought  three  thousand 
{.h  of  lint  cotton  from  defendant  and  paid  him  for  it,  he 
)g  the  cotton  at  his  place  and  being  bound  to  deliver  it 
Muand,  that  they  demanded  it  through  their  agent  and 
Jant  refused  to  deliver  it.  If  such  are  the  facts  proved, 
:iffi5  are  entitled  to  be  paid  what  they  have  been  dam- 
bv  such  breach  of  the  contract. 

the  contract  of  purchase  was  based  on  an  adequate  con- 
tion,  and  such  a  failure  of  defendant  to  fulfill  it 
ed,  then  plaintiffs  are  entitled  to  recover  the  full  value 
cotton  at  the  time  of  such  demand  and  refusal,  with 
-t  to  this  date.  Should  you  find  for  the  plaintiffs  upon 
lin  question,  in  ascertaining  the  amount  of  the  damages, 
ould  take  into  the  account  the  inadequacy  of  the  price 
if  such  inadequacy  existed,  and  on  account  of  suq)i 
uacy  you  should  reduce  the  plaintiffs  verdict  to  what 
to  be  their  actual  damages  by  the  breach  of  the  con- 

c»terraining  whether  the  consideration  be  adequate,  you 
consider  whether  the  price  paid  was  the  fair  market 
t  the  time  and  place  of  the  purchase.  If  the  plaintiffs 
xtv  cents  per  pound  for  the  cotton  in  Confederate 
and  if  that  was  the  market  value  thereof  at  the  time 
Lice  of  the  trade,  then  however  small  the  price  may 
►  you  now  to  be,  yet  it  was  an  adequate  consideration, 
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and  sach  a  sale  based  on  such  a  consideration,  and  witii  a 
breach  as  above  stated^  entitles  the  plaintiffi  to  reooyer  the 
fall  value  of  the  cotton  at  the  time  when  demanded  and 
refused,  with  the  interest  on  such  sum  to  date. 

The  jury  found  for  the  defendant. 

Plaintiffs  thereupon  moved  for  a  new  trial,  because  the 
verdict  was  contrary  to  the  law,  against  the  evidence,  and 
against  the  charge  of  the  Court. 

The  Court  granted  a  new  trial,  and  this  is  assigned  as 
error. 

B.  S.  WoBRiLL  and  M.  Gillis,  for  plaintiffs  in  error. 

J.  L.  WiMBERLY  and  E.  H.  Beall,  represented  by  the 
Reporter,  for  defendant  in  error. 

Walker,  J. 

1.  The  Court  below  was  dissatisfied  with  the  verdict  in 
this  case,  and  granted  a  new  trial.  When  the  Court  below 
grants  a  new  trial,  and  no  principle  of  law  is  violated,  this 
Court  will  not  disturb  the  ruling.  The  effect  of  his  ruling 
is  simply  to  allow  the  parties  another  hearing  before  another 
jury. 

2.  No  rights  are  concluded  by  it,  and  therefore  this  Coort 
will  more  reluctantly  control'  the  action  of  the  Court  below 
in  granting  than  in  refusing  a  new  trial.  In  the  one  case  the 
parties  are  remitted  to  a  standing  in  Court,  to  have  their 
rights  passed  upon  according  to  the  law  and  evidence  appli* 
cable  to  the  case;  while  on  the  other,  the  rights  of  the 
respective  parties  are  decided  finally.  Hence,  the  refusal  of 
the  Court  to  grant  a  new  trial  is  an  important  matter  for  the 
interest  of  the  parties,  and  should  be  more  thoroughly  and 
critically  examined  than  when  the  effect  of  his  ruling  is 
simply  to  place  the  respective  parties  in  a  condition  to  litigate 
their  rights,  untrammelled  by  an  adjudication  of  the  mmts 
of  the  controversy. 

Judgment  affirmed. 
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0.  Brown,  plaintiff  in  error,  vs.  Elizabeth  Padgett, 

defendant  in  error. 

romissory  note  given  to  snpprefis  a  prosecntion  for  felony  is  void. 

^{Ttiomri  from  the  County-Court.  Decided  by  Judge 
TIN.    Pickens  Superior  Court.    April  Term,  1867. 

n  the  County-Court  a  suit  by  Elizabeth  Padgett  against 
wn,  founded  upon  a  promissory  note  for  $60,  dated  the 
)f  December,  1865,  and  due  1st  of  January,  1866,  was 
iided  on  the  grounds  that  it  was  taken  by  duress,  was 
[Qut  consideration,  and  was  illegal  and  void  because  it  was 
n  to  settle  a  criminal  prosecution  for  simple  larceny,  or 
e  stealing. 

a  the  trial,  the  plaintiff  read  in  evidence  the  note,  and 
d. 

le  defendant  then  examined  S.  M.  Morton,  a  Justice  of 
^eace,  who  testified  that  David  Townsend  came  to  him 
procured  a  warrant  against  the  defendant.  Brown,  for 
ng  Elizabeth  Padgett's  horse ;  Brown  was  arrested  on 
warrant;  witness  understood  that  defendant  gave  his 
for  $50  for  the  horse,  and  plaintiff  and  prosecutor  were 
tie  the  prosecution  or  dismiss  it ;  it  was  dismissed, 
c  warrant  was  read  in  evidence.  It  was  on  the  affidavit 
d  Townsend,  and  charged  that  on  the  4th  of  November, 
in  Pickens  county,  Gra.,  Brown  (as  deponent  believed) 
a  sorrel  horse  about  eleven  years  old,  the  property  of 
beth  Padgett,  of  the  value  of  $75,  &c.  It  was  dated 
November,  1865 ;  the  warrant  was  issued  on  the  1st  of 
iber,  1865 ;  the  arrest  was  made  on  the  2d  of  Decera- 
865  ;  on  the  3d  of  December,  1865,  the  Justice  of  the 
endorsed  on  the  warrant :  "  The  decision  of  the  Court 
ismiss  the  warrant  by  consent  of  parties. 

S.  M.  NORTON,  J.  P." 
C.  Andebson  then  testified  :  that  he  and  defendant  at 
me  lived  in  Tennessee,  and  were  in  Pickens  county  on 
;  defendant  was  arrested  on  the  warrant,  gave  said  note 
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to  settle  the  ease ;  witness  advised  defendant  to  give  security 
for  his  appearance,  but  he  said  he  thought  he  could  settle  the 
case. 

John  Tally  testified  1  that  he  and  Hix  Patterson  were 
called  on  to  settle  or  arbitrate  the  case,  that  they  decided 
Brown  should  pay  plaintiflF  for  the  horse,  and  plaintiff 
should  settle  or  dismiss  the  warrant.  They  had  no  evidence 
before  them  that  Brown  took  or  got  the  horse,  and  none  that  he 
did  not  take  or  get  it;  plaintiff  charged  him  with  it,  and  he 
denied  it.  Brown  had  lived  there  before,  had  moved  to  Ten- 
nessee, and  was  then  in  Pickens  county  on  a  visit,  and  since 
that  time  has  moved  back  to  Pickens  county.  Witness  and 
Hix  Patterson  decided  that  Brown  should  pay  |$50  for  the 
horse ;  but  they  had  no  evidence  against  him,  and  did  not  try 
the  question  of  his  guilt  or  innocence. 

In  rebuttal,  plaintiff  examined  Hix  Patterson,  who  tes- 
tified ;  that  Brown  was  in  the  county  at  or  about  the  time  the 
horse  was  taken. 

The  verdict  was  for  the  plaintiff.  Certiorari  was  sued  out 
upon  the  grounds  that  the  Court,  m  charging  the  jury,  said 
there  was  no  evidence  that  Brown  took  the  horse,  that  the 
verdict  was  against  the  evidence  and  law,  and  because  "  the 
horse  the  award  was  given  for,  never  was  the  horse  of  plain- 
tiff, that  her  horse  was  eleven  or  twelve  years  old,  and  the 
horse  the  award  was  given  for,  was  seventeen  years  old,  and 
further,  he  can  prove  by  John  Powell,  that  on  the  night 
plaintiff's  was  taken,  he  was  at  home  all  night." 

The  answer  of  the  County-Judge  was,  that  the  forcing 
was  a  correct  statement  of  what  occurred  on  the  trial,  with 
this  addition,  that  he  did  tell  the  jury  they  were  not  try- 
ing whether  Brown  stole  the  horse,  and  rehearsed  to  them 
what  the  witnesses  testified,  and  also  told  them  that  they  were 
the  judges  of  what  was  and  what  was  not  proved ;  and  also, 
that  if  the  note  was  given  to  settle  the  prosecution,  it  was  ille- 
gal and  void,  and  as  to  this,  they  were  to  judge  from  what  the 
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tnesses  said.     When  the  certiorari  was  heard  before  Judge 

WIN,  he  ordered  the  same  dismissed. 

riiis  is  complained  of  by  Brown^  and  assigned  as  error. 

W.  T.  Day,  Jno.  A.  Wimpey,  for  plaintiff  in  error. 

iV.  H.  Simmons,  for  defendant  in  error. 

■ 

Talker,  J. 

^he  evidence  showed  that  the  note  sued  on,  was  given  to 
[)ress  a  prosecution  for  felony,  and  is  therefore  void ;  the 
tsaction  itself  was  criminal.  Rev.  Code,  Sec.  4423 ;  and 
lie  note  had  been  paid,  would  have  been  no  defence  to  an 
)n  for  the  tarty  the  alleged  taking  of  tlie  mare.  Rev. 
e,  Sees.  2999,  3000.  Such  being  the  case,  the  Court  erred 
is  missing  the  certiorari* 
ulgment  reversed. 


Gas.  Ejector y  and  Robert  Raubton,  tenant,  plaintiffs  in 
or,  V8,  Doe,  ex.  dem.,  of  Francis  Dover,  etaJ,,  defend- 
ts  in  error. 

y  who  claims  to  be  the  landlord  of  a  defendant  in  ejectment,  can- 
did matter  of  right,  and  against  plaintiff^ s  objections,  be  made  a 
e  fen  dan  t,  where  it  appears  to  the  Court  that  all  the  title  he  sets  up, 
acquired  subsequently  to  the  bringing  of  the  action.  The  refusal 
le  Court  to  permit  such  a  party  to  be  made  a  co-defendant,  is  no 
nd  for  a  new  trial,  especially  where  it  appears  that  he  had  on  the 
all  the  advantages  of  his  title  in  favor  of  the  possession  of  his  ten- 
in  whose  name  he  was  permitted  to  defend,  and  it  appears  from 
rhole  case  that  justice  has  been  done. 

ctment.     Motion  for  new   trial.     Decided   by   Judge 
%.     Gilmer  Superior  Court.     May  Term,  1867. 

s  case  came  up  on  an  agreed  statement  of  facts  certified 
e    Judge.      It  was  ejectment    in    favor   of   Doe,   ex. 
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dem.f  of  Francis  Dover^  et  tH,^  vs.  Boe^  casual  ejector,  and 
Bobert  Ralston^  tenant^  for  land,  lot  No.  27^  6th  district,  and 
2d  section  of  said  county^  containing  160  acres,  and  for  mesne 
profits.     It  was  commenced  31st  January,  1860. 

The  plaintiff's  evi<|ence  was  as  follows : 

Grant  from  the  Btate  for  said  lot  to  John  Peck,  dated  1st 
July,  1843 ;  John  Peck's  deed  to  James  M.  Smith,  dated  10th 
January,  1849 ;  said  Smith's  deed  to  A.  D.  Jenkins,  dated 
1st  May,  1857 ;  said  Jenkins'  deed  to  Judge  Hambry,  dated 
21st  of  March,  1859 ;  said  Hambry 's  deed  to  said  Dover, 
dated  the  14th  November,  1857 ;  all  these  deeds  were  for  said 
lot,  and  were  recorded  on  the  29th  of  September,  I860. 

Plaintiff  then.proved  by  the  sheriff  the  hcus  and  the  pos- 
session of  said  tenant  when  the  suit  was  commenced. 

Wm.  Holt  testified :  that  Josiah  Clayton  first  went  into 
possession  of  said  lot  in  1845,  or  1846,  and  remained  one  year, 
then  Kelly  went  in  and  stayed  one  year,  and  the  lot  was  then 
unoccupied  for  two  or  three  years,  till  Ralston  moved  into 
the  house  (built  by  Clayton)  in  1850,  or  1851,  and  Ralston 
had  ever  since  been  in  possession.  Ralston  cleared  four  or 
five  acres  of  the  land,  planted  a  small  orchard  of  apples  and 
peaches,  but  did  not  claim  the  land  in  his  own  right.  The 
rents  were  worth  about  $15  per  annum,  and  Ralston's  im- 
provements were  worth  about  $35. 

Berry  Rockley  testified  substantially  the  same,  adding 
that  Josiah  Clayton  claimed  nothing  but  the  improvements. 

Elias  Clayton  testified  substantially  the  same,  and  that 
in  1859,  Ralston  proposed  to  buy  the  lot  from  Jenkins. 

Riley  Claytok  testified :  that  he  lived  near  the  lot,  that 
Ralston  did  not  go  into  possession  till  the  spring  of  1853, 
and  that  he  never  heard  Ralston  claim  or  disclaim  the  lot 

Here  the  plaintiff  rested  his  case,  and  defendant  introdaced 
the  following  evidence :  A  deed  from  Josiah  Clayton  to  Ste- 
phen Smith,  dated  1st  of  February,  1850 ;  a  deed  firom  Ste- 
phen Smith  to  Josiah  Clayton,  dated  20th  June,  1853 ;  a  deed 
from  Josiah  Clayton  to  J.  B.  Rockley,  dated  4th  July,  1853, 
and  a  deed  from  J.  B.  Rockley  to  Ralston,  dated  1st  of  Jan* 
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try,  1860,  all  for  said  lot,  and  recorded  on  the  14th  of  May, 

00. 

KocKLEY  then  testified:  that  Josiah  Clayton  went  into 
ssession  of  said  lot  about  1845,  that  Ralston  went  into  pos- 
yion  in  1851  or  1852,  that  he  cleared  about  five  acres  of  it, 
lilted  an  orchard,  making  improvements  worth  about  $35. 
Seaborn  Holt  testified  the  same  in  substance. 
Samuel  Ralston,  defendant's  nephew,  testified:  that 
endant  claimed  under  Samuel  M.  Ralston,  (heard  defend- 
say  so  before  this  suit  was  brought)  and  that  defendant 
it  into  possession  in  1851. 

L  he  verdict  was  for  the  plaintiff,  for  the  premises  in  dispute 
1  costs. 

L  new  trial  was  moved  for  on  the  grounds  that  the  ver- 
,  was  contrary  to  the  charge  of  the  Court,  against  law 
evidence,  &c.,  because  of  newly  discovered  evidence,  and 
iiise  the  Court  erred  in  refusing  to  permit  Samuel  M. 
ston  to  be  made  a  party  defendant. 
t  does  not  appear  what  the  charge  of  the  Court  was.  It 
^reed  that  the  Court  refused  to  allow  Samuel  M.  Ralston 
e  a  party  because  his  deed  was  made  after  suit  brought, 
he  newly  discovered  evidence  was,  that  General  A.  J. 
i>el  knew  John  Peck,  of  Morgan  county,  Georgia,  by 
rii  the  deed  to  Smith  purports  to  be  signed,  (by  his  mark) 
knew  that  said  Peck  was  a  good  business  man  and  wrote 
.  This  was  stated  in  an  affidavit  by  Ralston^  with  the 
inent  that  Hansel  had  so  told  him  since  the  trial,  that  he 
lot  know  it  before,  and  that  he  verily  believed  said  deed 
nith  was  a  forgery.  No  affidavit  from  Hansel  was  pre- 
<1,  nor  any  reason  given  for  not  presenting  it. 
ic  Court  refused  a  new  trial,  and  this  is  brought  up  for 
\\\ 

i:iR  Boyd,  for  plaintiff  in  error,  contended  that  S.  M. 
on  should  have  been  made  a  party,  and  cited  Adams  on 
.,  287—9 ;  that  Ralston's  title  was  good  by  the  statute  of 
it  ions,  and  cited  5th  Ga.  Rep.,  39,  and  25th  Ga.  Rep., 
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178 ;  and  that  defendant  might  show  title  in  third  person,  and 
bar  recovery,  and  cited  11th  Gra.  Rep.,  121. 

James  R.  Brown,  for  defendant  in  error. 

Walker,  J. 

We  are  satisfied  that  justice  has  been  done  in  this  case.  It 
is  true  that  a  landlord  may  be  made  a  oo-defendant  with  his 
tenant,  when  the  tenant  is  sued  for  the  possession  of  the  land, 
and  he  may  also  defend  in  the  name  of  his  tenant.  In  this 
case,  Samuel  M.  Ralston  purchased  the  land  after  suit  was 
brought ;  in  other  words,  bought  a  law-suit.  On  the  trial, 
his  deed  was  admitted  in  evidence;  no  testimony  which  he 
offered  was  rejected ;  he  had  the  full  benefit  of  any  defence  be 
was  able  to  set  up.  Under  this  state  of  facts,  shall  a  new 
trial  be  granted  in  order  that  another  jury  may  pass  upon  the 
same  evidence?  The  present  verdict  is  right;  it  was  ren- 
dered after  Samuel  M.  Ralston  had  exhibited  his  title  and  arged 
all  he  had  to  say  in  its  favor.  We  can  see  no  good  reason 
for  remanding  the  case.  Perhaps  if  we  thought  that  justice 
had  not  been  done,  we  might  seize  upon  this  as  aground  upon 
which  to  set  aside  the  verdict ;  though  during  the  present 
term,  in  the  case  of  Richardson  vs.  Harvey,  from  Floyd,  we 
held,  that  in  proceeding  to  eject  a  sub-tehant,  holding  under 
the  party  renting  the  land,  it  is  discretionary  with  the  Court 
to  allow  the  party  renting  to  be  made  a  party  to  the  suit,  or 
to  require  him  to  defend  in  the  name  of  his  sub-tenant.  Of 
course,  if  the  discretiou  of  the  Court  were  abused,  this  Court 
would  correct  it.     We  see  no  abuse  of  discretion  in  this 

Judgment  affirmed. 
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The  Covington  Mills  Company,  plaintiff  in  error,  vs, 
John  W.  B.  Summees,  administrator  of  Andrew  J.  Sum- 
MEBS,  defendant  in  error. 

Where  a  case  is  fairly  submitted  to  the  jury,  no  principle  of  law  violated, 
and  it  appears  from  the  whole  case  that  substantial  justice  has  been 
done,  a  new  trial  should  not  be  granted. 

Assumpsit.  Motion  for  new  trial.  Decided  by  Judge 
Speer.     Newton  Superior  Court,     September  Term,  1867. 

Summers,  administrator,  sued  certain  persons  composing 
The  Covington  Mills  Company  upon  the  following  writing : 

"  Covington,  Ga.,  July  22d,  1864. 
"$16,611.00. 

"One  day  after  date  Covington  Mills  Company  promise  to 
pay  A.  J.  Summers,'  surviving  copartner  of  Starr  &  Sum- 
mers, or  order.  Fifteen  Thousand  Six  Hundred  and  Eleven 
Dollars,  value  received  in  current  funds. 

W.  F.  Kennedy, 
Agent  Covington  Mills." 

On  the  note  was  a  receipt  for  $5,000.00,  December  28th, 
1864,  signed  by  Mrs.  Elizabeth  Summers  and  by  Mrs.  Mattie 
Starr,  by  R.  L.  Williams ;  and  another  receipt  for  $1,000.00, 
30th  January,  1865,  signed  by  nobody. 

The  plea  was  general  issue.     The  record  shows  no  plea. 

On  the  trial,  plaintiff  read  in  evidence  said  writing,  and 
examined  as  a  witness  Robert  L.  Williams,  who  testified 
that  the  writing  was  given  for  cotton,  that  some  of  it  w^as 
delivered,  (he  did  not  know  how  much)  some  at  an  old  store- 
house in  Oxford,  Ga.,  where  it  was  taken  out  and  weighed 
and  delivered  to  Kennedy  on  the  day  before  the  note  was 
taken ;  that  it  was  put  back  into  the  storehouse  where  there 
was  other  cotton,  and  on  the  day  after  the  note  was  given  the 
cotton  was  burned  up ;  that  he  did  not  know  the  price  at 
which  the  cotton  was  bought,  nor  the  quantity,  but  thought 
there  were  thirty  or  forty  bales ;  that  Kennedy  said  he  did 
not  wish  any  more  of  the  cotton  delivered  at  the  Facto^^" 
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was  afraid  it  would  be  burnt,  and  would  rather  riskdt  where 
it  was ;  that  he  (witness)  had  nothing  to  do  with  the  delivery 
of  any  other  cotton  except  that  at  the  storehouse  in  Oxford; 
and  that  Confederate  money  was  as  compared  with  gold 
twenty  for  one.     (He  did  not  say  at  what  time). 

Plaintiff  then  testified,  in  his  own  behalf,  that  the  note 
was  given  for  cotton,  at  one  dollar  per  pound ;  that  the  con- 
tract had  been  made  some  time  before,  and  was  only  consum- 
mated on  the  day  the  note  bears  date ;  that  he  took  the  note 
as  agent  for  A.  J.'Summers,  who  was  then  in  Atlanta,  in  the 
army,  and  was  wounded  the  day  the  note  was  made,  and  died 
one  month  ailerwards;  that  he  commenced  delivering  the 
cotton  at  the  Mills,  and  hauled  one  day  with  two  wagons, 
and  thought  they  hauled  two  or  three  bales  at  a  load,  and 
about  three  loads  each,  (making  about  eighteen  bales)  to  the 
Mill ;  that  some  of  the  cotton  was  delivered  at  Oxford  and 
some  at  Stone's  plantation  in  Walton  county,  that  at  Oxford 
being  delivered  by  taking  it  out  of  the  storehouse  and  weigh- 
ing it,  and  that  at  Stone's  plantation  being  delivered  by 
defendant  agreeing  that  it  should  remain  there  and  be  consid- 
ered as  delivered,  (and  then  he  gave  the  note) ;  that  th^e 
were  in  all  thirty-three  bales  of  the  cotton ;  that  the  money 
was  not  demanded  till  October  or  November,  1865,  becauae 
A.  J.  Summers  was  dead,  and  no  administrator  on  his  estate 
had  been  qualified ;  that  at  the  date  of  the  demand  cottoii 
was  selling  for  about  forty-five  cents  per  pound ;  that,  after 
the  sale,  cotton  went  up  to  $1.50  per  pound  in  Confederate 
money,  but  was  worth  but  little  between  the  sale  and  die 
cessation  of  hostilities,  because  of  its  precarious  condition. 

Major  S.  Zachary  testified  for  plaintiff,  that  in  June, 
1865,  he  was  authorized  to  give  ten  cents  per  pound,  in  gold, 
for  cotton,  but  would  not  try  to  purchase  any  till  he  was 
authorized  to  give  fifteen  cents  per  pound  in  gold,  and  at  that 
price  could  not  buy  a  bale ;  in  November,  1865,  he  paid 
forty-five  cents  per  pound  on  short  credit  for  cotton,  but  for 
cash  it  could  have  been  bought  for  forty-one  cents  per  pound ; 
from  July,  1864,  to  the  close  of  hostilities,  cotton  was  worth 
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t  little,  nobody  would  buj  it,  they  feared  it  would  be 
rnt  or  destroyed. 
Plaintiff  closed. 

Kenxedt  was  examined  as  a  witness  for  the  defence.  He 
tified  that  he  was  in  Mississippi,  and  not  in  Georgia,  until 
close  of  the  war,  that  he  came  back  to  Georgia  in  June^ 
)0j  that  cotton  was  then  worth  fifteen  cents  per  pound  in 
en  backs,  and  went  up  to  forty-one  cents  per  pound. 
defendant  also  read  in  evidence  the  following  receipt : 

"  Office  Covington  Mili^,  Jan.  26th,  1866. 
Received  of  J.  M.  Kennedy,  Treasurer  Covington  Mills, 
3  Hundred  and  Fifty  Dollars,  on  account  Cotton. 

J.  W.  B.  Summers, 
Administrator  of  A.  J.  Summers.'' 

he  charge  of  the  Court  was  as  follows : 
The  ordinance  of  the  Convention  made  it  my  duty  to 
vv  to  go  to  the  jury  in  evidence  the  consideration  of  the 
ract,  the  value  thereof  at  any  time,  the  kind  of  currenqr 
hieh  the  contract  was  to  be  discharged,  and  the  value 
^of  at  any  time,  and  aided  by  these  lights  you  are  to  find 
"diet  upon  principles  of  equity  between  the  parties.    It 
t  in  your  province  to  substitute  a  new  contract  for  the 
OS,  but  these  lights  are  given  you  to  enable  you  to  arrive 
conclusion  as  to  what  was  the  true  intention  of  the 
•s,  and  to  find  a  verdict  in  accordance  with  that  inten- 
on  principles  of  equity.*' 
e  verdict  was  for  $1,732.70  and  costs. 
fendants  moved  for  a  new  trial  on  the  grounds  that  the 
[-t  was  contrary  to  evidence,  etc.,  and  against  the  charge 
3  Court  and  the  law. 
e  Court  refused  a  new  trial,  and  defendants  excepted,  etc 

IS  J.  Floyd,  for  plaintiflF  in  error. 

W.  CuiKK,  for  defendant  in  error. 


40 
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Walker,  J. 

There  is  no  complaint  that  this  case  was  not  submitted 
fairly  to  the  jury.  The  complaint  is  that  the  verdict  i»  too 
large.  The  Judge  before  whom  the  case  was  tried  appeared 
to  be  satisfied  with  it ;  and  in  looking  into  the  facts  as  they 
appear  in  the  record,  we  think  justice  has  been  done.  This 
was  a  fit  case  for  the  jury  "to  adjust  the  equities  between 
the  parties,"  and  they  succeeded  very  well.  Where  no  prin- 
ciple of  law  has  been  violated — and  from  the  whole  case  it 
appears  that  substantial  justice  has  been  done — ^this  Court  is 
slow  to  disturb  the  verdict  of  a  jury. 

Judgment  affirmed. 


Wm.  a.  Creamer,  plaintiff  in  error,  vs,  Eliza  Creamer 
and  N.  A.  Smith,  Solicitor  General,  defendants  in  error. 

1.  Where  the  Solicitor  General  is  appointed  to  see  that  the  grounds  of  a 
divorce  are  legal,  and  sustained  by  proof,  (under  Section  1730,  Rer. 
Code)  he  may  introduce  evidence,  and  enter  fully  into  the  defence  of 
the  case. 

2.  The  Court  has  no  authority  to  order  the  husband  to  pay  the  Solicitor 
General  for  this  service.  Counsel  fees  are  allowed  as  ''expenses of 
litigation,'^  and  can  be  granted  only  on  the  application  of  the  wife. 

Divorce.  (Fees  of  Solicitor  Greneral  appointed  by  the 
Court.)  Decided  by  Judge  Vasox.  Decatur  Superior  Court. 
April  Term,  1867. 

This  Avas  a  libel  for  divorce  pending  ex  parte.  The  Court 
appointed  the  Solicitor  General  to  see  that  the  grounds  of  the 
action  were  legal  and  sustained  by  the  proof. 

At  the  trial,  the  Solicitor  General  proposed  to  enter  folly 
into  the  defence  of  said  cause,  and  offered  evidence  of  recrimi- 
nation against  complainant.  He  was  allowed  to  introdnce 
such  testimony,  although  it  was  objected  to  by  complaiooDt's 
solicitor. 
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Afterwards,  upon  motion  of  the  Solicitor  Greneral^  the 
urt,  against  the  protest  of  complainant's  solicitor,  ordered 
nplainant  to  pay  the  Solicitor  General  fifty  dollars  as  a  fee. 
i  he  allowance  of  this  general  defence  and  introduction  of 
tiniony,  and  the  order  of  the  Judge  as  to  the  fee,  are 
igned  as  error. 

I.  F.  Lyon,  for  plaintiff  in  error,  cited  §§1578, 1687, 1688, 
!9,  1690  and  1696  of  the  Code. 

Y.  A.  Hawkins  for  N.  A.  Smith,  Solicitor  General, 
defendants  in  error. 

I'alker,  J. 

Where  a  divorce  case  is  proceeding  ex  parte,  it  is  the  duty 
le  Judge  to  see  that  the  grounds  are  legal,  and  sustained 
lie  proof,  or  to  appoint  the  Solicitor  General,  or  some  other 
ney  of  the  Court,  to  discharge  that  duty  for  him.  Rev. 
»,  Sec.  1 730.  This  provision  was  doubtless  incorporated  in 
aw  to  prevent  divorces  from  being  collusively  obtained, 
^rrounds  of  divorce  are  specified  with  particularity,  and 
fnade  the  duty  of  the  Judge  before  a  divorce  is  procured, 
*  that  the  party  obtaining  it,  is  under  the  law  and  the  evi- 

entitled  to  it  The  provision  on  the  subject  was  not 
led  as  a  mere  form,  but  imposes  a  serious  duty  upon 
h^e  to  see  that  the  laws  are  faithfully  administered  in 
('i^ard.  It  certainly  was  right  and  proper  for  the  Solio- 
reneral  to  bring  to  the  knowledge  of  the  Court  and  jury 
act  in  his  power  to  show  that  the  applicant  was  not, 
ling  to  the  laws  of  the  State,  entitled  to  a  divorce.  He 
tied  to  credit  for  his  efforts  in  behalf  of  our  public  pol- 
\  licther  he  can  be  compensated,  must  depend  upon  the 
etion  of  the  Governor.^'  Rev.  Code,  Sec.  1640. 
)n  motion,  the  Court  ordered  the  libellant  to  pay  fifty 
J  for  the  services  of  the  Solicitor  General  in  defending 
^(\  and  this  order  is  excepted  to.  We  are  not  aware  of 
o  vision  of  law  justifying  such  an  order.  If  it  would  be 
ble  at  all,  we  suppose  it  could  come  in  only  as  '^expen* 
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ses  of  litigation/^  and  would  seem  to  be  granted  only  on  the 
application  of  the  wife.  Rev.  Code,  Sec.  1732.  In  the 
absence  of  any  express  provision  to  justify  the  granting  of 
this  order,  perhaps  it  would  be  better  to  leave  the  qaestionof 
the  compensation  of  the  Staters  o£Soer,  for  services  of  this 
character,  to  the  discretion  of  the  Governor,  who  may,  if  the 
State  be  an  interested  party,  pay  the  fee. 
Judgment  reversed. 


Anna  E.  Smith,  plaintiff  in  error,  vs.  Chables  H.  Smith, 
administrator  of  William  R.  Smith,  deceased,  defendant 
in  error. 

The  approval  by  the  Ordinary  of  the  election  of  a  widow  to  take  an 
amount  of  money,  to  be  assigned  to  her  absolutely  in  lien  of  her  dowefi 
should  be  obtained  before  commissioners  are  appointed  to  assign  dower. 

Petition  for  Money  in  lieu  of  Dower.  Tried  before  Judge 
MiLNER.     Floyd  Superior  Court.    July  Term,  1867. 

At  July  Term,  1866,  of  said  Court,  Anna  E.  Smith  filed 
her  petition,  showing  that  she  was  entitled  to  dower  out  of 
the  lands  of  deceased,  that  he  died  seized  of  certain  thirteen 
country  lots  in  said  county,  containing  about  two  thousaDd 
acres,  and  two  lots  in  Rome,  Georgia,  and  praying  that  com- 
missioners be  appointed  to  assign  her  dower  or  a  sam  of 
money  out  of  the  estate  of  deceased  absolutely,  in  lieu  of 
dower. 

The  Court  appointed  such  commissioners.  They  made 
their  return,  assigning  her  dower  in  the  lands  by  metes  and 
bounds,  or,  if  she  preferred  it,  $12,000.00,  to  be  paid  her  bj 
the  administrator. 

Black,  Cobb  &  Co.,  endorsers  for  and  creditors  of  deceased, 
objected  to  the  assignment  of  $12,000.00,  because  it  was  too 
much.  Nathaniel  N.  Smith,  a  mortgage  creditor  of  deoeasedt 
also  objected  thereto  for  the  same  reason,  and  because  it  was 
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ade  before  the  sale  of  the  lands  and  without  reference  to  the 

arket  valae  thereof,  and  because  it  was  made  before  peti- 

^ner  had  elected  to  take  monej  in  lieu  of  dower,  and  before 

c  Ordinaiy  had  approved  such  election. 

At  January  Term,  1867,  of  Floyd  Superior  Court,  the 

rties  were  at  issue  as  to  the  first  objection  taken  by  each, 

d  the  other  objections  taken  by  Nathan  M.  Smith  were 

niurred  to. 

Thereafter,  to-wit,  in  April,  1867,  Mrs.  Smith  petitioned  the 

(linary  of  Floyd  county  for  his  consent  and  approval  of 

-  election  of  money,  instead  of  lands,  as  dower. 

rtie  Ordinaiy,  having  notice  of  the  objections  of  creditors 

said  assignment,  ordered,  at  May  Term  of  his  Court,  in 

17,  that  all  persons  interested  in  the  matter  should  show 

>:e,  before  him,  on  the  8th  of  July,  1867,  why  he  should 

give  such  assent  and  approval. 

>n  said  last  named  day  this  action  was  had  in  the  Court  of 

iiiary : 

"Court  op  Ordinary,  July  Term,  1867. 
On  hearing  this  application,  and  both  parties  agreeing 
(to,  it  is  ordered,  that  the  election  of  a  sum  of  money  in 
(jf  dower,  to  belong  absolutely  to  the  widow,  to  be  deter- 
•<1  by  commissioners  according  to  law,  be  approved,  with- 
ipproving  of  the  sum  already  assessed. 

Jesse  Lambeth,  Ordinary." 

II  this  appearing  to  Judge  Milner,  at  July  Term,  1867, 
id  Superior  Court,  and  upon  motion  therefor  made  and 
rncnt  had,  he  set  aside  the  assessment  of  the  $12,000.00, 
ISC  of  the  want  of  such  antecedent  approval  of  the  same 
[iiired  by  law. 
is  is  said  to  be  erroneous. 

iiouT  &  Bboyles,  for  plaintiff  in  error. 

II.  Snx,  for  defendant  in  error. 
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Walker,  J. 

Under  the  facts  of  this  case,  the  Court  very  properly  held 
that  an  assessment  should  be  made  after  the  approval  by  the 
Ordinary  of  the  election  by  the  widow  to  take  money  in  lieu 
of  dower.    A  sum  of  money  had  been  set  apart  for  her  by 
commissioners,  and  the  creditors  of  the  deceased  were  resist- 
ing a  judgment  of  the  Court  awarding  it  to  her.    Feoding 
this  issue,  both  parties  appeared  before  the  Ordinary,  and  by 
agreement  it  was  '^ordered  that  the  election  of  a  sum  of 
money  in  lieu  of  dower,  to  belong  absolutely  to  the  widow, 
to  be  determined    by   commissioners  according  to  law,  be 
approved,  without  approving  of  the  sum  already  asaeseed" 
The  proper  construction  of  this  order,  passed  by  "both 
parties  agreeing  thereto,^'  is  that  an  assessment  should  tbere- 
afler  be  made  by  commissioners  appointed  for  the  purpose. 
The  Ordinary  expressly  declined  to  approve  the  assessment 
already  made,  and  it  is  unreasonable  to  suppose  that  the 
creditors  intended  to  abandon  their  objections  to  the  amount 
awarded  by  the  commissioners,  for  that  was  the  whole  contro- 
versy.    The  order  of  the  Superior  Court  setting  aside  the 
award  of  the  commissioners  was  right.     Of  course,  under  tie 
proceedings  already  instituted,  new  commissioners  may  be 
appointed;  and  the  amount  of  money  to  belong  to  the  widow 
ascertained. 

The  rule  adopted  in  this  case  is  better,  and  in  accordance 
with  the  provisions  of  the  Code.  Sec.  1761  of  the  Revised 
Code  provides  for  the  election  in  lieu  of  dower  of  an  amount 
of  money  to  belong  absolutely  to  the  widow,  with  the  assent 
of  the  administrator  and  the  approval  of  the  Ordinary.  This 
would  seem  to  require,  as  a  condition  precedent  to  her  right 
to  a  sum  of  money  to  belong  absolutely  to  her  in  lieu  of 
dower,  the  approval  of  the  Ordinary ;  and  we  think  as  a 
general  rule  such  approval  should  be  obtained  before  commis- 
sioners are  appointed.  If  the  widow  elect  to  take  dower^ 
she  can  have  that  assigned  to  her ;  if  she  elect  a  life-estate  in 
one-third  part  of  the  proceeds  of  the  sales  of  the  land  in  liea 
of  dower,  with  the  assent  of  the  executor  or  administrator  of 
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le  estate,  she  can  have  that — Bev.  Codej  Sec.  1760;  and 
ith  the  assent  of  the  executor  or  adminktrator,  and  the 
>])roval  of  the  Ordinary,  an  amount  of  money  may  be 
ranled  to  belong  to  her  absolutely,  in  lieu  of  her  dower. 
lit  in  either  event  she  ehould  elect  which  she  will  take,  and 
en  the  proceedings  should  be  taken  to  carry  out  her  wishes, 
it  can  be  done,  according  to  law.  Many  reasons  might  be 
ven  why  the  rights  of  all  parties  are  more  likely  to  be 
uied  by  this  course  than  by  the  appointment  of  commis- 
mn^  in  advance  of  her  election  of  which  she  will  take ; 
t  the  expressed  will  of  the  Legislature  is  a  sufficient  reason, 
I J  out  more. 
luilgment  affirmed. 


E  EuFAULA  Home  Insurance  Company,  plaintiff  in 
error,  V8.  Plant  &  Cubbedge,  defendants  in  error. 

ifendant  at  common  law,  against  whom  a  judgment  was  rendered, 
i  also  against  his  surety  on  bond  given  to  dissolve  a  garnishment, 
ored  an  appeal,  giving  as  his  sole  security  the  same  person  who 
ru  (1  as  security  on  the  bond  to  dissolve  the  garnishment,  and  against 
oin  judgment  had  already  been  obtained.  On  motioui  made  at  the 
d  term  on  the  appeal,  the  Court  dismissed  the  appeal,  holding  that 
>ecurity  had  been  given  and  none  could  then  be  given  :  Heldj  that 
decision  was  right. 

oiion  to  dismiss  appeal.    Decided  by  Judge  Cole.   Bibb 
lior  Court.     May  Term,  1867.  '' 

xnt  <fe  Cubbedge  sued  out  attachment  against  said  Com- 
as a  foreign  corporation,  and  served  Mr.  Granniss,  the 
>any'8  agent,  with  garnishment.  The  Company  dissolved 
iraishment  by  giving  bond  for  the  eventual  condemna- 
iioney,  with  George  R.  Barker  as  security. 
Xoveniber  Term,  1866,  a  verdict  for  $2,000.00  was 
led  against  the  Company,  and  thereupon  judgment  was 
(I  up  against  it  and  its  said  security.  The  Company, 
;;  said  term,  gave  an  appeal  bond  in  the  usual  form, 
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giving  only  said  Barker  as  security  thereon,  and  the  case  was 
entered  on  the  appeal  docket. 

At  the  next  term,  Plant  &  Cubbedge  moved  to  dismiss  the 
appeal  because  no  security  was  given  on  the  appeal  bond. 
Thereupon  the  Company  moved  to  amend  the  bond  by  sub- 
stituting other  security  in  lieu  of  Barker. 

The  motion  to  amend  was  over-ruled  and  the  appeal  was 
dismissed.  The  plaintiff  in  error  allies  that  the  Court 
should  have  allowed  the  amendment,  and  should  not  have 
dismissed  the  appeal. 

W.  PoE,  for  plaintiff  in  error,  cited  Davis  vs.  Anderson, 
1st  Kelly  Ga.  B.,  192;  16th  6a.  B.,  110;  18th  Ga.  B.,  371; 
and  34th  Ga.  B.,  268. 

Lanieb  &  Andebson,  for  defendants  in  error,  cited  Code 
of  Georgia,  §3468 ;  Gordon;  et  al.^  vs.  Bobertson,  26th  Ga. 
B.,  410;  and  contended  that  'this  case  was  not  within  the 
reason  of  the  cases  cited  by  Mr.  Poe. 

Walker,  J. 

This  case  is  fully  within  the  principle  decided  by  this  Court 
in  the  case  of  Grbrdon  vs.  Bobertson,  26  Ga.  B.,  410.  There, 
as  here,  judgment  had  gone  against  all  the  parties  who  signed 
the  appeal  bond.  Here  was  no  attempt  or  offer  to  give  any 
security.  There  was  neither  a  compliance,  nor  an  attempt  to 
comply,  with  the  requisitions  of  the  statute,  to  give  the  plain- 
tiff security  for  the  eventual  condemnation  money.  There  is 
nothing  like  this  case  in  any  of  the  adjudicated  cases,  and 
they  have  gone  quite  far  enough. 

Judgment  affirmed. 
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:oB  L.  Cobb,  plaintiff  in  error,  vs,  Meorath  A  Patter- 
son, defendants  in  error. 

[Jadge  Habbu  did  not  preside  in  this  CMe.] 

n title  a  ptrtj  to  recoTer  the  poasession  of  personal  property  bj  pos- 
isoTj  warrant,  he  mast  show  that  the  property  had  previously  been 
his  possession. 

osseasoiy  Warrant.  Ckrtwrari  from  Coontj-Coort. 
(led  by  Judge  Clarke.    Bandolph  County.    Novem- 

1867. 

le  bill  of  exceptions  and  evidence  therein,  (there  is  no 
(1)  makes  the  following  case : 

•bb  sued  out  a  possessory  warrant  against  Megrath  & 
TsoD,  before  the  Judge  of  the  County-Court,  for  a  bale 
tton. 

I  the  trial,  R.  R.  Swepson  (plaintiff's  agent,  who  had 

the  warrant  as  such)  testified,  that  he  held  claims  for 

irm,  against  J.  L.  Yarner,  and  that  he  went  to  Varner's 

it  ion  on  the  28th  October,  and  Yarner  turned  over  to 

15  part  payment  of  said  claims,  a  bale  of  cotton,  which 

16  only  one  then  packed  at  the  gin,  and  agreed  to  send 
Cuthbert,  to  the  stable  yard  of  C.  A.  Boynton,  that 
iv  sent  it,  and  when  it  came  to  Boynton's  lot,  Swepson 
10  driver  of  the  vehicle  that  he  could  take  the  cotton 
lorning  and  put  it  away,  and  that  before  he  went  to 
ble  next  morning,  some  one  had  removed  the  cotton. 
NTON  testified :  that  on  the  28th  October,  said  Yarner 
m  that  he  had  turned  over  to  Swepson,  on  said  claim, 
of  cotton,  and  on  that  night  Yarned  sent  a  bale  of  cot- 
;iis  (Boynton's)  lot,  and  when  he  (Boynton)  went  to  the 
lext  morning,  between  sunrise  and  daylight,  the  cotton 
le. 

defendant  offered  in  evidence,  the  following  note : 

roB£R  22, 1867. — R.  H.  Baker  &  Co. — QenUemen: 
iend  me  by  the  bearer,  200  lbs.  of  side  bacon.  I  will 
p  a  bale  of  cotton  to  you  on  Friday  evening,  or  early 
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Saturday  morning.     My  hands  are  entirely  out  of  bacoD;  so 

I  must  have  some.     I  would  oome  up  for  it  myself^  but  for 

attending  to  the  ginning  of  the  cotton  for  you. 

Respectfully, 

J.  L.  VARNER." 
It  was  ruled  out  by  the  Court. 

Jacob  L.  Cobb  (of  the  firm  of  R.  H.  Baker  &  Co.)  was 
then  introduced  and  testified :  that  Varner  was  to  let  him 
have  a  bale  of  cotton  for  provisions,  on  Friday  or  Saturday 
last,  that  Varner  told  him  the  cotton  was  ginned  and  ready, 
and  would  "be  sent  up  on  Saturday,  and  Varner  waited  at  his 
(Cobb's)  store  that  night  till  nine  o'clock,  waiting  the  arrival 
of  the  cotton,  and  that  on  the  morning  of  the  29th  October, 
Varner  came  to  his  store  with  the  wagon,  and  delivered  the 
cotton,  saying  he  had  brought  that  bale  of  cotton,  and  that  he 
had  no  knowledge  of  plaintiff's  claim  or  any  dispute  about 
the  cotton,  till  after  it  was  in  his  possession.  He  would  not 
swear  that  this  was  the  bale  of  cotton  which  Varner  had 
had  promised  to  his  firm. 

Jeff  Snell  (negro)  testified :  that  he  was  employed  by 
Varner,  came  afler  and  carried  home  the  baoon^  on  next  day 
took  the  cotton,  by  Varner's  order,  to  the  gin  to  be  ginned 
to  pay  for  the  bacon,  and  on  Friday  he  went  for  the  cotton  to 
take  it  to  town,  to  Cobb,  on  Saturday ;  that  when  J.  L.  Var- 
ner left  home,  he  ordered  him  to  take  the  cotton  to  Cobb,  and 
that  he  was  prevented  from  doing  so  by  C.  L.  Varner's  or- 
dering him  to  haul  sugar-cane ;  that  when  he  left;  home  on 
Monday  (28th)  with  the  cotton,  J.  L.  Varner  ordered  him  to 
drive  to  Boynton's  stable  yard  and  camp,  and  keep  the  cotton 
until  next  morning,  and  then  carry  it  to  Cobb,  and  this  he 
did,  J.  L.  Varner  being  with  him,,  at  Cobb's  store,  when  he 
delivered  it  there,  and  that  this  was  the  bale  ginned  for  Cobb. 

It  was  conceded  that  this  was  the  same  cotton  about  which 
Swepson  testified  as  having  been  at  the  gin  and  at  the  stable. 

The  Judge  of  the  County-Court  ordered  the  cot^ton  deliv- 
ered to  Megrath  &  Patterson. 

Cobb,. by  isertiorari,  took  the  cause  before  Judge  Clarke, 
alleging  that  the  Judge  of  the  County-Court  had  erred  in 
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oting  said  note  as  evidence^  and  in  delivering  the  cotton 
Joj^^rath  &  Patterson. 

u'Igc  Clarke  affirmed  the  jadgment  of  the  Judge  of  the 
uty-Court,  and  this  is  assigned  as  error. 

[.  Fielder,  for  plaintiff  in  error. 

'kst  Harris,  by  A.  Hood,  for  defendant  in  error. 

ALKER,  J. 

le  bale  of  cotton  in  controversy,  was  raised  by,  and  was  in 
obsession  of  J.  L.  Varner,  and  the  weight  of  the  evi- 
'  shows  that  he  retained  possession  of  it  until  he  deliv- 
It  to  Cobb.  It  is  true  that  Swepson,  the  agent  of  Megrath 
tterson,  says  that  Varner  **  turned  over"  to  him  the  bale 
ton  in  pa^t  payment  of  a  claim,  ^'  and  further  agreed  to 
^aid  bal&of  cotton  to  Cuthbert  to  the  stable  yard  of  C. 
>y  nton."  This  shows  that  the  possession  of  the  cotton  re- 
d  with  Varner,  and  by  his  order  the  negro  delivered  it 
jb.  The  question  of  title  cannot  be  tried  in  this  way. 
sory  warrant  lies  only  where  the  party  complaining  has 
n  possession  of  the  property  in  controversy,  and  it  ''has 
I  ken,  enticed,  or  carried  away,  either  by  fraud,  violence, 
ion,  or  other  means, /rom^j^o^^ession  of  the  party  com- 
ig,  or  that  such  personal  chattel,  having  recently  been 
(jiiiet,  peaceable  and  legally  acquired  possession  of  such 
lining  party,  has  disappeared  without  his  consent,  and, 
believes,  has  been  received,  or  taken  possession  of  by 
rty  complained  against,"  <&c.  Rev.  Code,  Sec.  3956. 
the  party  has  been  in  possession  of  the  property,  he 
maintain  this  sort  of  proceeding.  It  was  insisted  that 
i  of  Aleredith  vs.  Knott  &Hollingsworth,  34  Ga.  Rep. 
ul  established  a  different  rule.  We  do  not  think  so. 
(.ase  the  defendant  acknowledged  tliat  plaintiffs  were 
ssion  of  the  four  bales  of  cotton  in  controversy.  In 
ii<^  the  opinion  of  the  Court  in  that  case,  the  Judge 
After  the  plaintiffs  hod  purchased  the  cotton  and 
/  it  vnth  the  defendant^  his  poasesftion  was  that  of  the 
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plaifUiffs,  They  had  a  right  to  go  and  take  it  whenever  thej 
chofie ;  but  when  this  was  denied,  and  the  defendant  lefoaed 
to  let  them  have  it,  the  possession  was  ehangedj  and  that  of 
Meredith  was  wrongful,  tortious  and  fraudulent."  Page  225. 
Judge  Lumpkin  did  not  preside  in  this  case — one  of  the  par- 
ties being  a  relative.  The  Court  there  hold  that  the  partjr 
complaining  must  have  been  deprived  of  the  possession  of  the 
property,  or  he  cannot  maintain  a  possessory  warrant  I 
think  myself  that  the  case  cited  went  to  the  very  utmost  limit 
of  the  law  touching  possessory  warrants.  If  it  meant  to  decide 
that  a  constructive  possession  in  the  plaintiff  will  enable  him 
to  maintain  this  proceeding,  it  may  be  very  seriously  doubted 
whether  it  did  not  go  beyond  the  bounds  prescribed  by  the 
statute.  But  as  both  sides  admitted  in  open  Court  that  there 
was  no  dispute  about  the  title,  the  Court  held  that  the  pos- 
session of  the  defendant  was  the  possession  of  the  plaintifls, 
and  his  refusal  to  deliver  changed  that  possession  into  him- 
self, and  made  him  liable  in  this  form  of  action.  Perhaps 
under  the  ajdmitted  fads  of  that  case,  the  decision  was  right, 
but  it  should  not  be  quoted  as  a  precedent  to  authorize  the 
right  of  property  to  be  tried  on  a  proceeding  of  this  characta*, 
nor  to  authorize  a  party  who  has  never  been  in  possession,  to 
acquire  possession  by  this  means. 

The  evidence  in  this  case  having  failed  to  show  that  the 
plaintifis  had  been  in  the  possession  of  the  cotton  in  dispute, 
the  possessory  warrant  should  have  been  dismissed. 

Judgment  reversed. 
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N  D.  Gray,  et  oL  plaintiff  in  error,  vs,  Howell  Law- 
Xj  for  the  use  of  Maby  L.  Pbestwoob,  defendant  in 

ror. 

an  action  for  a  forty  the  parties  cannot,  by  a  settlement  between 
mselves,  defeat  any  lien  or  claim  which  the  attorney  may  have 
er  a  contract  with  bis  client,  of  which  the  opposite  party  had  notice 
)r  to  the  coQ8ammation  of  such  a  settlement.  The  mere  fact  that  an 
rnej  appears  in  the  cause  is  not  such  notice.  The  party  must  hare 
ce  of  the  claim  under  a  special  contract  to  affect  him. 
tlie  attorney  have  a  lien  or  claim  by  special  contract,  the  Court|  in 
i:e  of  torty  should  not  direct  a  verdict  to  be  taken  for  the  value  of 
attorney's  services  ;  but  should  send  the  case  to  the  jury  upon  the 
tS;  SA  between  plaintiff  and  defendant ;  and  if  a  verdict  be  found 
■iently  large,  the  attorney  can  be  paid  thereby,  otherwise  not. 
ther  the  defendant  in  such  a  case  shall  pay  the  fees  of  the  attorney 
be  plaintiff,  mnst  depend  npon  the  recovery  by  the  plaintiff  in  a 
upon  the  merits  of  the  cause  sued  on. 

tion  to  enter  Judgment  for  Attorney's  Fees.      Decided 
(Ige  MiLNEB.     Catoosa  Superior  Court.     May  Term, 

7. 

the  23d  of  October,  1866,  Mary  L.  Prestwood,  by  her 
riend,  sued  John  D.  Gray  and  wife,  for  maliciously 
iting  her  for  larceny,  and  imprisoning  her  under  a 
it  therefor*  The  declaration  was  signed  by  A.  T. 
tt,  as  her  attorney. 
as  called  for  trial  in  May,  1867,  when  it  was  made 

to  the  Court  that  the  parties  had  independently  of, 
ihout  the  knowledge  of  Hackett,  settled  the  case,  and 
mts'  attorneys  proposed  to  have  it  entered  settled* 
cett  resisted  this  and  moved  the  Court  to  allow  him 

a  judgment  against  the  defendants  for  his  fee.    The 
1 1  owed  an  issue  made  up  and  submitted  to  the  jury. 
:ett  examined  J.  A.  W.  Johnson,  who  testified  :   that 
f  s  services  as  attorney  in  the  case,  were  worth  one  hun- 
liars,  and  closed. 

iclant's  attorneys  examined  Hackett,  who  testified : 
said  services  were  worth  at  least  $25,  and  that  defend^i 
no  special  notice  from  him  ''of  the  existence  of  his 
rr>re  the  consummation  of  the  settlement. 
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TLe  Judge,  nnderstanding  that  the  parties  agreed  that  a 
verdict  should  be  taken  according  to  the  opinion  of  the  Court, 
directed  the  jury  to  find  for  the  movant  against  said  defend- 
ants, twenty-five  dollars.  This  they  did,  and  jadgnient  ^ras 
entered  acconlingly. 

The  defendants  say  the  Judge  erred  generally,  and  ask  a 
reversal  by  this  Court. 

Anderson  &  Shepherd,  for  plaintifis  in  error. 
A.  T.  Hackett,  for  defendant  in  error. 

Walker,  J. 

1.  There  was  no  evidence  that  the  defendants  in  the  Court 
below  had  any  notice  of  the  attorney's  lien,  prior  to  the  con- 
summation of  the  settlement.  It  is  not  pretended  that  the  set- 
tlement was  made  for  the  purpose  of  defeating  the  collection 
of  the  amount ;^hich  might  be  due  the  attorney.     Good  faith 
on  the  part  of  defendants  and  their  counsel  is  admitted.   Par- 
ties cannot,  by  settlement  between  themselves,  defeat  the  attor- 
ney of  any  Hen  or  claim  under  contract  with  his  client,  of 
which  the  opposite  party  had  notice  prior  to  the  consummation 
of  such  settlement.     Rev.  Code,  Sec.  1980.     An  attorney  may 
have  a  lien  or  claim  under  contract  with  his  client  in  cases  of 
tort,  as  in  cases  of  contract;  but  it  must  exist  by  contract,  and 
will  afibct  the  opposite  party  only  where  he  has  notice  thereof, 
prior  to  the  consummation  of  a  settlement  of  the  case.    The 
mere  fact  that  an  attorney  appears  in  the  cause,  is  not  such 
notice  as  is  contemplated  by  the  section  quoted  ;  the  defend- 
ant should  have  notice  of  the  claim  of  the  attorney  under  a 
special    contract    with   his  client;   otherwise,   a  settlement 
made  in  good  faith  with  the  opjxwite  party,  will  be  upheld. 
What  is  here  said  does  not  apply  to  liens  of  attorneys,  except 
in  a  case  like  this,  where  a  party  in  good  faith  settled  a  law- 
suit without  notice   of  any  lien  or  claim  of  the  attorney  by 
contract  with  his  client. 

2.  If  the  facts  had  been  such  as  to  show  a  valid  lien  under 
contract  in  favor  of  the  attorney,  the  Court  should  have  sent 
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case  to  trial  n{K)n  the  merits,  as  between  plaintiff  and 
i  lulant,  and  if  the  jury  should  find,  in  favor  of  the  plain- 

an  amount  sufficient  to  pay  the  attorney  his  claim,  well 

LTOod.    The  right  of  the  plaintiff's  attorney  to  recover 

i'lO  from  defendant,  must  be  determined  by  the  finding  of 

jury.    If  the  plaintiff  have  a  valid  cause  of  action,  a 

•very  may  be  had  ;  and  if  the  jury,  from  the  law  and  evi- 

0,  find  there  is  due  to  the  plaintiff  an  amount  sufficient  to 

the  attorney's  claim,  a  verdict  and  judgment  should  be 
red  for  the  amount  due  him.  Of  course  the  settlement 
0  with  the  party  plaintiff  is  a  protection  against  any  claim 
lay  have.  It  may  appear  on  the  trial  that  the  plaintiff 
[)o  sufficient  cause  of  action  ;  or  if  his  action  be  maintain* 

he  may  be  entitled  to  mere  nominal  damages,  much  less 

the  claim  of  the  attorney  for  his  services  ;  in  either 
i  t  he  defendant  should  not  be  made  to  pay  for  the  benefit  of 
ttorney,  more  than  the  plaintiff  had  a  right  originally  to 
cr.  To  allow  the  attorney  to  recover  the  amount  of  his 
,  by  contract  with  his  client,  from  the  opposite  party,  with- 
rst  showing  that  the  opposite  party  was  liable  for  so 
,  would  be  unjust.  There  was  no  evidence  before  the 
hat  the  plaintiff  had  any  real  cause  of  action  against  the 
lants,  and  it  was  error  to  permit  a  verdict  to  go  against 
without  such  evidence.     It  would  have  been  error  even 

proper  notice  of  the  attorney's  claim  had  been  shown 

the  consummation  of  the  settlement, 
irmcnt  reversed. 
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Ill  ^ 

1.  Wm.  M.  Haslett,  plaintiff  in  error,  vs.  Wm.  T.  Harris, 

defendant  in  error. 

2.  The  New  Hxqh  Shoaub  Manxjfactubino  Compaht, 
plaintiff  in  error,  vs,  Burbell  B.  Dykes,  defendant  in 
error. 

A  party  on  the  first  day  of  April,  1863,  received  a  bill  of  sale  cooTejing 
to  him  with  warranty  of  title,  a  negro  slave  then  residing  in  Georgia, 
and  who  had  been  for  three  months  previous  thereto,  and  in  considera- 
tion thereof,  gave  a  promissory  note  for  $1,200,  suit  was  bron^ton 
the  note  and  a  recovery  had.  ffddf  that  the  recovery  was  right.  Cobb 
vs.  Battle,  84  Ga.  Rep.,  488,  in  principle,  covers  this  case. 

1.  By  Judge  Wm.  M.  Reese.  Elbert  Superior  Court 
September  Term,  1867. 

2.  By  Judge  Hansel.  Pulaski  Superior  Court  April 
Term,  1867. 

1.  On  the  first  day  of  April,  1863,  Harris  sold  to  Haslett, 
a  n^ro,  gave  him  a  bill  of  sale  concluding  "  the  soundnees 
and  title  of  said  negro  girl,  I  warrant  and  forever  defend,'' 
and  took  in  payment  for  her,  Haslett's  written  obligation  for 
ti^elve  hundred  dollars,  payable  ^Mn  good  notes  that  will 
satisfy  him,''  and  due  him  one  day  after  date. 

Harris  sued  on  this  paper.  Haslett  plead  the  &ciBj  that 
the  girl  was  only  worth  $240,  that  the  contract  was  within 
the  scaling  ordinance,  &c.  Upon  this  issue  the  case  was  tried, 
resulting  in  a  verdict  for  plaintiff  for  $292.66,  with  interest 
and  costs. 

No  complaint  is  made  of  this. 

But  Haslett  also  plead  that,  by  virtue  of  the  proclamation 
of  the  President  of  the  United  States,  issued  1st  January, 
1863,  said  negro  became  free  in  Georgia,  and  was  no  longer 
subject  matter  for  sale,  that  the  obligation  was  solely  in  con- 
sideration of  the  negro  as  a  slave,  and  therefore,  the  consider- 
ation had  failed  totally. 

Upon  demurrer  filed  to  this  plea,  the  Court  sustained  the 
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iiiirrer,  and  rejected  the  evidence  offered  under  this  plea, 
(1  these  rulings  are  brought  up  for  review. 

Vmos  T.  Akerman^  for  plaintiff  in  error. 

C.  P.  Edwards,  R.  Toombs,  for  defendant  in  error. 

!.  On  the  24th  April,  1865,  Dykes  promised  as  follows,  in 
ting :  "  to  deliver  on  their  order  to  Messrs.  Hotchkiss  & 
I] ally,  at  some  depot  on  the  Macon  &  Brunswick  Eailroad, 
,500)  twelve  thousand  five  hundred  pounds  ginned  cotton, 
1  cotton  to  be  packed  or  baled  in  such  style  as  will  be 
ived  for  transportation,  and  I  agree  to  keep  said  cotton 
cr  shelter  and  protected  from  stock — ^all  other  risk  being 
inied  by  said  Hotchkiss  &  Menally.*' 
^11  the  29th  August,  1865,  Hotchkiss  &  Menally  transfer- 
(in  writing  signed  by  them)  said  obligation  as  follows : 
ic  within  obligation  and  all  pertaining  thereto,  is  hereby 
-ferred  to  Isaac  Powell,  President  New  High  Shoals 
lufacturing  Company.^'     Upon  this  plaintiff  in  error  sued 

he  pleas  were  general  issue  and  failure,  or  want  of  consid- 
on  in  this,  that  the  consideration  for  the  promise,  were 
[in  negroes  sold  to  Dykes  as  slaves,  and  warranted  to  be 
H,  when  in  fact  they  were  not  slaves,  but  freemen. 
t  the  trial,  plaintiff  read  in  evidence  the  obligation  and 
?fer,  proved  a  demand  for  the  cotton,  and  refusal  by  Dykes 
liver  it  before  action  commenced  and  closed. 
[  fendant  read  in  evidence  the  following  bill  of  sale: 

[  have  this  day  bargained,  sold  and  conveyed  to  B.  B. 
cs,  nine  slaves,  viz :  (naming  them  and  giving  their  sex 
ii^cs)  all  of  which  are  sound  in  body  and  mind,  and  the 
I  will  warrant  and  defend  against  the  claim  of  my  heirs, 
in.strators,  or  any  other  claimant. 

N.  P.  HOTCHKISS. 

j(l  this  24th  day  April,  A.  D.,  1865,  in  presence  of 
A.  McGriff. 
W.  W.  Hardy, 
41 
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Defendant  then  proved  that  the  federal  army  reached 
Maeon^  Ga,,  on  or  about  the  20tb  April,  1865,  and  Hawkins- 
ville,  (Pulaski  county,  Ga.,)  early  in  May,  1865 ;  that  he 
(defendant)  was  at  the  date  of  the  obligation,  ignorant  of  the 
fact  that  the  slaves  had  been  manumitted  by  the  proclamation 
of  the  President  of  the  United  States ;  and  that  said  slaves 
were  the  consideration  for  the  obligation,  and  that  it  w-as 
agreed  at  the  time  that  the  negroes  were  to  be  warranted  as 
slaves,  and  to  be  slaves ;  that  after  said  army  reached  Macon, 
these  negroes  were  valueless,  because  they  could  not  be  coo- 
trolled. 

The  Court  charged  the  jury  that  if  they  "were  satisfied  that 
the  title  to  the  slaves  was  the  consideration  of  the  note,  and 
that  title  was  warranted,  and  the  slaves  were  conveyed  subse- 
quent to  the  proclamation  of  the  President,  (Lincoln)  made 
the  first  day  of  January,  1863,  declaring  them  manumitted, 
and  after  the  occupation  of  Macon  by  the  federal  army,  the 
consideration  of  the  note  had  failed/'  The  verdict  was  for 
the  defendant. 

The  charge  of  the  Court  is  assigned  as  error. 

Thos.  H.  Dawson,  Samuel  Hall,  for  plaintiff  in  error. 
Geo.  W.  Jordan,  for  defendant  in  error. 

Walker,  J. 

1.  In  Cobb  vs.  Battle,  34  Ga.  Rep.,  483,  this  Court  say: 
"the  recognition  by  the  Convention  of  Georgia  in  November, 
1865,  of  the  abolition  of  slavery,  thenceforth  swept  away  at  a 
blow,  all  laws  in  reference  to  negroes  as  slaves ;  their  freedom 
began  then."  While  this  case  may  not  be  precisely  in  point, 
yet  the  principle  is  the  same,  and  that  decision  must  control 
this  case. 

Judgment  affirmed. 

2.  The  effect  of  the  decision  in  the  case  of  Haslett  vs.  Har- 
ris, must  be  to  reverse  the  judgment  of  the  Court  in  the  case 
of  the  New  High  Shoals  Manufacturing  t!ompany  vs.  Dykes 
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m  Pulaski  county.  We  do  not  hold  that  negroes  were  freed 
( jt^)rgia  on  the  first  of  January,  1863.  Whether  they  were 
(1  by  the  proclamation  of  that  date,  in  connection  with  the 
render  of  the  State,  and  the  occupation  of  it  by  the  federal 
ly,  we  find  it  unnecessary  now  to  decide.  We  decide  the 
s  an  made,  and  leave  future  questions  to  be  decided  as  they 
V  arise. 

r 

udgment  reversed. 


TiiERN  Express  Company,  plaintiff  in  error,  vs.  Joseph 
M.  Newby,  defendant  in  error. 

n  express  company  which  pursues  continuouBly,  for  any  period  of 
Its  the  business  of  transporting  goods,  packages,  &c.,  is  a  common 
i-rier  ;  and  in  case  of  loss  of  the  goods,  &c.,  the  presumption  of  law 
iirainst  it ;  and  no  excuse  will  avail  it  unless  the  loss  was  occasioned 
tiie  act  of  God,  or  the  public  enemies  of  the  State. 
10  responsibility  of  the  carrier  commences  with  the  delivery  of  the 
xlg  to  himself  or  agent  at  the  place  where  he  is  accustomed  or  agrees 
receive  them.  And  if  the  agent  agrees  to  receive  them  at  the  depot 
rre  they  are  at  the  time,  the  liability  as  a  common  carrier  begins. 
li^rc  the  Southern  Express  Company  gave  a  receipt  acknowledging  the 
ivery  of  certain  goods  **to  be  forwarded,"  and  expressing  in  the  receipt 
,t  the  company  would  not.be  liable  for  any  loss  from  any  cause  what- 
T,  except  for  fraud  or  gross  negligence,  and  that  where  the  value  of 
property  was  not  specified  in  the  receipt,  the  company  would  not  be 
ile  for  a  sum  exceeding  fifly  dollars  for  each  package:  Heldf 
t  the  receipt  is  evidence  only  of  the  reception  of  the  goods  by  the 
i[»any  for  the  purposes  therein  specified,  and  is  not  evidence  of  aa 
>/<vss  contract :  Held,  also,  that  such  an  express  contract  aa  is  con- 
tphited  by  the  Rev.  Code,  Sec.  2042,  cannot  be  proved  in  this  way; 
[  tlie  giving  of  the  receipt  and  the  acceptance  of  it  by  the  shipper, 
not  relieve  the  company  from  the  liability  imposed  by  the  law  upon 
imon  carriers. 

'>  liability  of  the  carrier  commences  when  he  receives  the  goods; 
if  they  be  lost  he  must  show  such  facts  as  will  relieve  him  from  lia- 
y,  or  he  will  be  held  responsible. 

c  Court  is  not  bound  to  give  in  charge  a  general  proposition,  though 
a  the  law,  unless  it  be  applicable  to  the  facts  of  the  case ;  and  if 
1  f^cneral  charge  be  requested,  he  may  modify  or  add  to  it  so  as  to 
;c  it  pertinent  to  the  facts  and  the  issue  to  be  tried. 
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Assumpsit;  &G.  Motion  for  new  trial.  Decided  by  Judge 
Gibson.  Kichmond  Superior  Court.  January  Adjourned 
Term,  1867. 

Newby  brought  an  action  in  the  usual  form  against  the 
Southern  Express  Company,  (a  corporation)  to  recover  the 
value  of  certain  sugars  and  yarns,  alleged  to  have  been  lost  by 
the  defendant  while  in  its  charge  as  a  common  carrier  from 
Charlotte,  North  Carolina,  to  Richmond,  Virginia.  The 
contract  for  shipment  was  alleged  to  have  been  made  in  s&id 
Charlotte. 

Before  going  into  trial,  the  plaintiff  proposed  to  amend  his 
declaration,  by  charging  that  the  contract  for  shipment  was 
made  with  Shuter,  President  of  the  Company,  at  Augusta, 
Georgia,  before  the  delivery  of  the  goods  at  Charlotte;  but 
this  was  not  done.    The  testimony  was  as  follows : 

Plaintiff  testified :  that  about  the  17th  of  December,  1864, 
he  told  Shuter,  who  was  then  the  acting  President  of  the  Com- 
pany, at  Augusta,  Georgia,  that  he  had  said  sugars  and  yams 
at  said  Charlotte,  and  wished  to  turn  them  over  to  the  Com- 
pany to  be  forwarded;  Shuter  agreed  to  send  (and  did  send) 
a  dispatch  to  the  agent  at  Charlotte  to  receive  them.  The 
goods  were  worth  more  than  is  claimed  for  them  ;  they  were 
then  insured,  but  the  insurance  ran  out  in  a  few  days,  and 
was  not  renewed,  because  plaintiff  considered  them  turned 
over  to  the  Company.  This  arrangement  was  not  made  as  a 
favor  or  accommodation  to  the  plaintiff;  he  did  not  agree  to 
take  any  risk.  Plaintiff  had  a  running  account  with  the 
Company  and  did  not  pay  the  freight. 

It  was  admitted  that  the  said  dispatch  was  as  follows : 

"  Augusta,  Ga.,  Dec.  17th,  1864. 
T.  D.  Gillespie,  CharloUe :  Receive  from  Captain  Talia- 
ferro, all  sugars  and  bales  in  his  charge :  also,  lot  of  sugar 
shipped  to  Greensboro.  JAS.  SHUTER." 

Said  Taliaferro  testified  :  that  he  had  charge  of  the  goods 
at  Charlotte  for  plaintiff,  and  could  not  ship  them  by  railroad; 
about  said  date  plaintiff  telegraphed  him  that  the  Company 
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I  lid  take  them  ;  Taliaferro  told  Gillespie  that  he  had  such 
L'logram ;  Gillespie  told  him  of  his  aforesaid,  and  gave  him 
three  receipts  for  the  goods.  There  was  no  agreement  as 
limitation  of  liability,  nothing  was  said  about  it.  This  was 
liaferro's  first  interview  with  Gillespie  on  the  subject ;  Gil- 
)ie  had  not  before  that  refused  to  receive  them  from  him. 
'laintiff's  attorneys  then  read  in  evidence  the  receipts :  one 
three  hogsheads,  and  one  for  twenty-one  bales,  consigned 
Robinson,  Adams  &  Co.,  and  the  other  for  thirty  bar- 
,  consigned  to  G.  V.  Scott,  Richmond,  Virginia.  Each 
Iiem  was  in  the  following  words,  mutatis  mutandis : 

SOUTHERN  EXPRESS  COMPANY, 

Charlotte,  December  19th,  1864. 
3ceived  of  J.  N.  Taliaferro,  [stating  packages]  valued  at  [blank  in 
iullars,  and  for  which  amount  the  charges  are  made  by  said  Company, 
fed  [as  above  stated]  which  it  is  mutually  agreed  is  to  be  forwarded 
ir  agency  nearest  or  most  convenient  to  destination  only,  and  there 
ered  to  other  parties  to  complete  the  transportation.  It  is  further 
id,  and  part  of  the  consideration  of  this  contract,  that  the  Southern 
ess  Company  is  not  to  be  held  liable  or  responsible  for  the  property 
n  mentioned,  for  any  loss  or  damage  arising  from  the  dangers  of 
oads,  Ocean,  Steam,  or  River  Navigation,  Leakage,  Fire,  or  from 
!ause  whatever,  except  the  same  be  proved  to  have  occurred  through 
raud  or  gross  negligence  of  its  agents  or  servants,  unless  specially 
ad  by  it  and  so  specified  in  this  receipt,  which  insurance  shall  consti- 
:he  limit  of  the  liability  of  the  Southern  Express  Company  in  any 
'.  And  if  the  value  of  the  property  above  described  is  not  stated  by 
hipper  at  the  time  of  shipment,  and  specified  in  this  receipt,  the 
3r  hereof  will  not  demand  of  the  Southern  Express  Company  a  sum 
ding  fifty  dollars  for  the  loss  or  detention  of,  or  damage  to  each 
lec  herein  receipted  for  ]  nor  shall  the  said  Company  be  held  respon- 
for  the  safety  of  said  property,  after  its  arrival  at  its  place  of  desti- 
n. 

r'All  articles  of  Glass  or  Liquids  will  be  t^ken  at  shipper's  risk 
and  the  shipper  agrees  that  the  Company  shall  not  be  held  respon- 
for  any  injury  or  loss  by  breakage,  leakage,  or  otherwise. 

For  the  Company, 

C.   A.  OVEKMAV. 

i;iht$ 

>rges  on  Value  $ 

[  War  BUh  Excepted^  ] 
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The  following  is  on  the  margin  of  each  receipt : 

Insured  by  Southern  Express  Company.     War 

risk,  seizure  or  stoppage  by  civil  or  military  authority,  or  force,  excepted 

for to 

For  the  Company, 


It  was  admitted  that  the  goods  did  not  reach  Richmond. 

Plaintiff  closed. 

Defendant  moved  for  a  non-sait  upon  the  ground  that  the 
suit  was  upon  a  general  undertaking,  and  the  receipts  showed 
a  special  acceptance.     The  non-suit  was  refused. 

The  defendant's  attorneys  read  the  interrogatories  of  Gil- 
lespie, stating  that  he  was  agent  at  Charlotte,  that  there  was 
no  delivery  of  the  goods  to  the  Company ;  the  goods  were  in 
the  joint  depot  of  the  North  Carolina  and  the  Charlotte  and 
South  Carolina  Railroads  at  Charlotte ;  the  location  of  the 
goods  were  not  changed,  because  there  was  no  accommodation 
for  them  elsewhere,  there  was  no  actual  delivery  of  them  by 
removal  or  otherwise. 

Taliaferro,  who  had  been  there  about  two  weeks  trying  to 
forward  the  goods  (which  had  come  there  by  rail  from  the 
South)  farther  northward,  applied  to  Gillespie,  as  agent^  to 
forward  them  by  express.  Gillespie  declined  taking  them 
because  the  Company's  ware-houses  were  full,  and  the  demand 
for  Government  transportation  prevented  the  forwarding  of 
any  freight  except  on  account  of  the  Government.  Several 
days  after  this,  said  dispatch  was  received ;  Taliaferro  gave 
Gillespie  a  memorandum  of  the  goods,  and  he  ordered  an 
express  receipt  issued  without  inserting  any  valuation  for  the 
goods.  Taliaferro  wished  the  value  inserted,  but  Gillespie 
said  the  Company  would  assume  no  liability  for  the  goods  till 
they  could  take  them  in  charge^  that  the  Company's  ware- 
houses were  full,  and,  as  he  knew,  private  freight  could  not 
then  be  carried.  After  this  explanation,  Taliaferro  accepted 
the  receipt  vrithout  valuation. 

There  was  no  other  agreement  as  to  liability  than  as  afore- 
said. Late  in  the  night  of  the  7th  of  January,  1865,  the  joint- 
depot  was  burnt,  and  the  goods^  being  yet  in  it,  were  destroyed. 
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ley  had  not  been  removed  for  the  Company  had  not  room 
them  in  its  ware-houses,  and  because  transportation  could 
t  be  had  for  them. 

The  joint-depot  was  made  of  brick,  metal-roofed,  with  iron 
>l>orters,  and  had  heavy  batten  doors,  and  no  windows. 
itiicss  considered  it  a  fire-proof  building,  whereas  the  Com- 
iy'&)  ware-house  was  a  wooden  building,  put  up  during  the 
r.  Witness  and  A.  H.  Welsh,  his  freight  agent,  and  C.  T. 
ilker,  also  in  the  freight  department,  tried  to  have  these, 

I  the  other  goods  in  the  Company's  ware-house,  transported 
T  the  railroad.  By  usage,  the  first  received  stood  first  for 
|)rueut,  and  others  re<'eived  before  these  were  burnt  with 
\n.  It  would  have  taken  seventy-five  or  one  hundred 
5  to  have  carried  all  the  goods  which  had  preference  of 
se.  Such  was  the  demand  for  government  transportation 
•"c  cars  could  not  be  had,  and  this  caused  the  delay. 
liCHAEL  J.  O'Brien  testified  substantially  the  same  as  to 
Company's  ware-house  being  of  wood,  being  full  for  want 
ransportation,  and  even  had  there  been  no  Governmental 
rference,  it  would  have  taken  a  month  to  have  reached 
fe  goods  in  their  order. 

he  record  discloses  that  **the  Revised  Code  of  North  Car- 
a  (was)  received  in  evidence,"  but  what  part  of  it  was  read, 
;  not  appear. 

II  rebuttal,   Taliaferro  testified  that   he  had   stated   all 
passed  between  him  and  Gillespie,  that  nothing  was  said 

It  limitation  as  to  fire,  nor  any  other  limitation  in  the 
i  [)t,  and  that  Gillespie,  on  the  same  day,  received  other 
Is,  (as  sugars  from  Brown.) 
s  to  the  charge  of  the  Court,  see  the  motion  for  new  trial. 

verdict  was  for  the  plaintifi^  for  $5,856.31  and  costs. 
he  defendant's  attorneys  moved  for  a  new  trial,  averring 

the  Court  erred,  1st,  in  refusing  the  non-suit,  and  2d, 
use  ^Hhe  verdict  was  against  evidence,"  and  because  the 
rt  erred  in  giving  the  following  charge : 

t.  Express  Companies  are  common  carriers,  according  to 
[)rinciple8  laid  down  by  common-law,  and  by  the  Code  of 

PLria. 
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2d.  Common  carriers  are  liable  for  all  losses  not  oocasioned 
by  the  act  of  God,  or  public  enemies. 

3d.  A  common  carrier  is  an  insurer  for  the  delivery  of 
goods  entrusted  to  them,  and  liable  for  losses  fi'om  all  causes 
but  the  act  of  Grod  or  public  enemies,  and  cannot  limit  its 
responsibility  by  notice  or  special  acceptance. 

4th.  That  in  the  absence  of  such  express  or  special  contract, 
no  notice  given  in  this  case  by  the  agent  of  the  defendant  at 
Charlotte,  either  by  publication,  or  by  entry  on  receipts  given, 
or  verbally,  will  relieve  the  defendant  from  liability. 

5th.  That  even  if  anything  that  transpired  between  the 
agent  of  the  plaintiff  at  Charlotte,  and  of  the  defendant  there, 
amount  to  a  limitation  of  liability,  and  an  agreement  that  the 
defendant  was  not  to  be  bound  if  the  goods  were  destroyed  by 
fire ;  yet,  if  a  contract  had  been  previously  made  by  the  plain* 
tiff  with  the  acting  President  in  this  State,  without  any  limi- 
tation of  liability,  or  notice  to  that  eflect  given  by  such  Pres- 
ident, the  acts  or  notices  given  by  the  Company's  agent  in 
Charlotte  could  not,  and  did  not,  set  aside  the  contract  made 
between  the  plaintiff  and  the  President. 

6th.  That  even  if  the  jury  should  find  that  there  was  a 
contract  in  this  case  between  the  agents  of  the  plaintiff  and 
the  defendant,  which  stipulated  that  the  defendant  should  be 
exempted  from  loss  by  fire,  or  any  notice  given  in  the  receipt 
^hich  has  the  effect  of  such  contract ;  still  the  onus  of  showing, 
not  only  that  the  cause  of  loss  was  within  the  terms  of  the 
exception,  but  also  that  there  was  no  negligence,  lies  on  the 
carrier. 

7th.  That  in  this  case,  though  the  jury  should  think  that 
there  is  an  entry  on  the  receipt  which  exempts  the  Company 
from  loss  by  fire,  still,  before  any  advantage  can  be  had  of 
this,  the  Company  must  show  that  there  was  no  negligence  on 
their  part,  nor  on  the  part  of  any  of  their  subordinate  agents, 
who  had  this  property  in  store,  in  the  matter  of  the  fire. 

8th.  That  if  the  goods  in  this  case  were  received  by  GilleB- 
pie,  the  agent,  the  place  of  storage  then  became  a  matter  of 
discretion  with  him ;  and  if  he  chose  to  let  it  remain  npon 
storage  in  the  railroad  store-rooms,  the  servants  and  agents 
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ere,  for  the  purpose  of  such  storage,  became  the  servants  and 
cnts  of  the  Company,  and  the  proof  that  they  were  not  n^- 
^ent  in  the  matter  of  this  fire,  is  required  of  the  defendant. 
Fourth,  That  the  Court  erred  in  refusing  to  charge,  as 
juested  by  the  defendants  in  writing  : 
1st  That  if  the  jury  believe,  from  the  evidence,  that  it  was 
reed  between  the  parties,  that  the  defendant  was  io  receive  and 
ep  the  goods  alleged  to  have  been  lost,  for  a  reasonable  time, 
until  they  could  be  sent  forward  on  the  railroad,  the  defend- 
:,  during  that  time,  is  to  be  considered  and  treated  as  a 
re-house  man,  and  liable  as  such  ;  and  if  the  jury  find  from 
5  evidence  that  the  goods  were  lost  or  destroyed  while  they 
re  so  held,  then  the  defendants  are  not  liable,  unless  it  is 
isfactorily  shown  that  the  loss  was  the  result  of  the  negli- 
ice  or  improper  conduct  of  the  defendant, 
id.  That  if  the  jury  believe  from  the  evidence  that  the 
?ndant,  by  its  agents,  executed  the  papers  in  evidence, 
ed  receipts,  intending  thereby  to  acknowledge  the  receipt 
he  goods,  and  to  express  and  set  forth  the  stipulations  and 
ditions  on  which  the  defendant  received  the  goods,  and 
eed  to  send  them  forward,  and  it  was  accepted  by  the  agent 
lie  plaintiff,  then  they  become  the  express  contract  or  evi- 
cc  of  the  contract  between  the  plaintiff  and  defendant,  and 
h  are  bound  by  it. 

kl.  That  if  liable  at  all,  the  defendants  are  only  liable, 
ler  the  receipt,  for  fifty  dollars  on  each  package  of  goods, 
th.  That,  according  to  the  evidence  in  this  case,  the 
tndants  were  not  common  carriers,  but  forwarding  mer- 
rits. 

'ifth.  That  the  defendants  asked  in  writing  for  the  follow- 
charge :  "  That  it  is  not  necessary,  to  make  or  constitute 
ecial  contract,  that  both  parties  should  sign  the  same;  but 
no  party  signs  or  executes  it,  and  the  other  accepts  it  as 
o,  then  it  is  the  contract  of  both  parties,  and  both  are 
id  by  it;"  which  charge  the  Court  gave  with  the  follow- 
qualification  :  '^  except  in  case  of  common  carriers,  when 
special  agreement  only  relieves  them  from  extraordinary 
and  diligence,"  in  which  qualification  the  Court  erred. 
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The  new  trial  was  refused.  The  Judge  certifies  that  he  did 
charge,  also,  that  the  Company  had  the  right  to  make  a  spe- 
cial  contract  as  to  terms  and  conditions  on  which  to  receive 
goods,  and  if  such  contract  was  made,  it  would  control  the  par- 
ties, provided,  however,  that  they  could  not  thereby  rid  them- 
selves of  the  obligation  on  them  and  their  agents,  to  use  ordi- 
nary care  and  diligence ;  and  that  the  Company  might  act  as 
bailee  or  factor^  yet  when  they  received  goods  to  be  forwarded, 
they  were  then  liable  as  common  carriers  till  they  delivered 
the  goods. 

Gould  &  Dougherty,  for  plaintiff  in  error,  made  the 
following  points  : 

1st.  The  acceptance  of  the  receipt  was  a  special  contract  as 
therein  specified.  Dorr  vs.  N.  J.  St.  Nav.  Co.,  1st  Keroan, 
491.  York  Co.  vs.  Centr.  R.  R.,  3  Wall,  107.  Weir  vs. 
Adams  Ex.  Co.,  p.  2,  (of  a  pamphlet  produced  by  them.) 
King  vs.  Woodbridge,  34th  Verm't,  57.  Van  Toll  vs.  S.  E. 
Railway  Co.,  104,  Eng.  C.  L.  R.,  575.  Opinion  of  Judge 
Campbell,  of  Tennessee,  (in  manuscript)  in  Smith  vs.  Adams 
Ex.  Co.  N.  J.  Nav.  Co.  vs.  Merchants'  Bk.,  6th  Howard,  (U. 
S.)  383.  Newstadt  vs.  Adams,  p.  1  in  said  pamphlet.  Cath- 
erine Parker,  vs.  W.  B.  Dinsmore,  Prest.,  &c.,  lb.  18.  Door- 
man vs.  Adams  Ex.  Co.,  lb.  24,  (Supreme  Ct.  of  Wisconsin.) 
And  such  acceptance  set  aside  the  carrier's  common-law  lia- 
bility.    Boykins,  Ex'r  vs.  Boykin,  21st  Ga.  Repts.,  526. 

2d.  The  non-suit  should  have  been  granted.  Story  on  C, 
§13. 

3d.  That  when  such  special  acceptance  is  made,  the  shipper 
must  prove  want  of  ordinary  care,  &c.  Story,  673, 5th  B.  & 
C,  322.  Newstadt  vs.  Adams  Ex.  Co.,  {ante)  p.  7.  N.  J. 
Nav.  Co.,  vs.  Mer.  Bank,  (arUe)  6th  Howard,  (U.  S.)  384. 

4th.  That  if  defendant  was  liable  at  all,  it  was  for  only  $50 
on  each  receipt.  Newstadt's  case,  ante.  Boorman  vs.  Adams 
Ex.  Co.,  ante.  Van  Winkle  vs.  Adams  Ex.  Co.,  Sup'r  Ct* 
of  N.  York,  pamph.  23.  Meritz  Meyer  vs.  Harnden's  Ex. 
Co.,  pamph.  19.  Parker  vs.  Dinsmore,  ante,  and  the  maoa* 
script  opmion,  ante. 
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E.  Starnes,  for  defendant  in  error,  replied,  that  under  the 
idence,  defendant  was  a  oommon  carrier,  citing  Story  on  B., 
)5,  Code  of  Ga.,  §2039.  Redfield  on  Railways,  232,  240. 
ng.  on  Car.,  75,  131, 134. 

Nought  excuses  them  but  the  act  of  God,  or  of  public  ene- 
Ics.  Story  on  B.,  489,  490,  '1,  %  Code  of  Ga.,  §2039.  1st 
2v.  and  Bat.  (N.  C.)  R.,  273:  and  fire  caused  by  human 
Lans  is  no  excuse,  Hollister  vs.  Nolen,  19th  Wend.,  238. 
sh  vs.  Chapman  &  Ross,  2d  Kelly,  (Ga.  R.)  357. 
This  liability  commences  on  receipt  of  the  goods.  Story  on 
,  §509,  Code  of  Ga.,  §2043 ;  Ang.  on  Car.,  §131 ;  nor  can  it 
varied  by  notice  or  special  acceptance.  Code  of  Ga.,  §2041, 
1  Fish  vs.  Chapman,  ante,  and  Hollister  vs.  Nolen,  ante; 
n-k  Co.  vs.  C.  R.  R.,  3  Wallace,  (U.  S.)  R.,  107, 112,  113. 
d  this  is  so  in  North  Carolina,  Backhouse  vs.  Snead,  1st 
irphy  R.,  173,  and  Revised  Code  of  North  Carolina, 
liough  this  is  immaterial,  as  the  contract  was  made  in 
L^usta,  Gra. 

rhe  emus  of  showing,  exercise  of  ordinary  care,  &c.,  in  case 
'Special  contract,  is  on  the  carrier.  Berry,  et  al,  vs.  Cooper, 
h  Ga.  R.,  543. 

(Valker,  J. 

.  An  Express  Company  which  pursues  continuously,  for 

period  of  time,  the  business  of  transporting  goods,  pack- 

iy  etc.,  is  a  common  carrier ;  and  in  case  of  the  loss  of 

Is  entrusted  to  it  to  be  carried,  the  presumption  of  law  is 

list  it ;  and  no  excuse  will  avail  it,  unless  the  loss  was 

sioned  by  the  act  of  God,  or  public  enemies  of  the  State. 

.  Code,  Sec.  2040 ;  Fish  vs.  Chapman,  2  Kelly's  Rep., 

At  common-law  a  carrier  is  in  the  nature  of  an  insurer, 

is  bound  to  keep  and  carry  goods  entrusted  to  his  care 

y,  and  is  liable  for  all  losses,  and  in  all  events,  except 

e  caused  by  the  act  of  GU>d,  and  the  king's  enemies.   This 

o  law,  it  is  believed,  in  every  State  in  the  Union.     Ch. 

'ar.,  34,  and  note. 

The  responsibility  of  the  carrier  commences  with  the 
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delivery  of  the  goods  either  to  himself  or  his  agent,  or  at  the 
place  where  he  is  accustomed  or  agrees  to  receive  them.  Sev. 
Code,  Sec.  2044.  In  this  case,  the  witnesses  do  not  agree  on 
the  question  of  delivery,  but  that  was  a  question  for  the  decis- 
ion of  the  jury,  and  they  found  in  accordance  with  the  weight 
of  the  evidence ;  in  accordance  with  the  receipt  which  acknowl- 
edged the  reception  of  the  goods.  It  is  very  clear  that  the  agent 
of  the  Company  agreed  to  receive  the  goods  at  the  place  where 
they  were,  in  the  depot,  and  the  agent  of  the  plaintiff  ceased 
all  control  of  them  from  the  time  of  the  giving  of  the  receipt. 
There  was  sufficient  evidence  to  warrant  a  finding  that  die 
goods  had  been  delivered  to  the  carrier,  and  when  the  liabil- 
ity commences  by  a  delivery,  it  continues  until  the  delivery 
of  the  goods  at  the  point  of  destination.    Code,  2044. 

3.  It  is  insisted  that  the  receipt  given  in  this  case  was  evi- 
dence of  such  an  express  contract  as  is  contemplated  by  the  Code, 
Sec.  2043.  Perhaps  a  more  inviting  field  for  legal  disquisi- 
tion than  this^  could  not  be  found.  The  books,  especially  of 
late  years,  are  filled  with  cases  bearing  upon  this  question. 
One  who  has  leisure,  and  desires  to  explore  this  doctrine,  can 
be  gratified  by  examining  Angelas  and  Chitty's  works  on 
Common  Carriers;  Story  and  Edwards  on  Bailments;  the 
notes  in  Smith's  leading  cases  to  Coggs  vs.  Bernard,  and  the 
cases  in  19  and  21  Wendell,  and  2  Hill's  N.  Y.  Reports. 

Our  Code  has  incorporated  the  rules  of  the  common-law  as 
expounded  in  Georgia,  in  Fish  vs.  Chapman,  2  Eelly,  and 
with  it  we  are  satisfied.  The  learned  annotator  of  Ch.  on 
Car.,  p.  45,  calls  the  opinion  of  Mr.  Justice  Nisbet,  in  Fish 
vs.  Chapman,  a  '^learned  and  thorough  opinion,"  and  quotes 
it  almost  entire  as  evidence  of  the  common-law.  ''  A  com* 
mon  carrier  cannot  limit  his  legal  liability  by  any  notice  given 
either  by  publication  or  by  entry  on  receipts  given,  or  tickets 
sold.  He  may  make  an  express  contract,  and  will  then  be 
governed  thereby.  Rev.  Code,  Sec.  2042.  The  carrier,  theo, 
cannot  limit  his  liability  by  entry  on  receipts  given,  thoug^h 
he  may  make  an  express  contract.  This  section  intended  to 
require  the  assent  of  the  shipper  to  be  given  to  any  modificar* 
tion  of  the  common-law  contract  of  common  carriers.    The 
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ere  acceptance  by  the  shipper  of  a  receipt  with  an  entry  on 
^  was  not  intended  to  be  an  express  contract^  for  the  carrier 
mnot  by  this,  limit  his  liability.  A  carrier  may  adopt  rea- 
liable  rules  and  regulations  for  his  own  safety  and  the  ben- 
it  of  the  public,  (Rev.  Code,  Sec,  2043  ;)  such  as  requiring 
e  nature  and  value  of  the  goods  delivered  to  him,  to  be 
adc  known,  and  any  fraudulent  acts,  sayings  or  eonceal- 
in\ts  by  his  customers,  will  release  him  from  liability.  Rev. 
).le,  Sec.  2064 ;  Ang.  on  Car.,  Sec.  235r-6.  In  1  Bell's 
)iuin€ntarie8,  p.  382,  he  says:  "There  seems  to  be  only  one 
int  to  which,  legitimately,  notices  of  carriers  could  be 
iiiitted,  viz :  the  regulation  of  the  consideration  for  risk. 
ving  always  the  power  of  making  an  express  contract,  the 
L'Ot  of  a  mere  notice  ought  justly  to  be  restricted  to  this 
int ;  as  to  which  alone  it  is  competent  for  a  carrier  to  refuse 
iployment." 

The  entry  on  the  receipts  in  this  case,  can  be  regarded 
no  other  light  than  as  notices  given  by  the  carrier,  and 
nvrh  it  be  considered  that  they  were  brought  home  to 
\  plaintiff,  yet  they  are  not  of  that  character,  and  did  not 
;ite  to  such  "regulations"  as  he  had  a  right  to  adopt  of  his 
n  mere  will,  and  bind  shippers  thereby.  They  did  not 
Ute  alone  to  "the  consideration  for  risk,"  and  there  is  no 
tence  that  the  carrier  was  not  correctly  informed  as  to  the 
lire  and  value  of  the  goods  entrusted  to  him.  There  were 
fraudulent  acts,  sayings  or  concealments  by  his  customer, 
was  a  simple  effort  on  the  part  of  the  carrier,  by  an  entry 
a  receipt,  to  limit  his  legal  liability ;  nothing  more,  nothing 
:,  and  tb  is  the  law  says  he  cannot  do.  "  For  the  law  charges 
^  person  (the  common  carrier)  thus  entrusted  to  carry  goods, 
in.st  all  events,  but  acts  of  God  and  enemies  of  the 
ir-  For  though  the  force  be  never  so  great,  as  if  an  irre- 
ible  multitude  of  people  should  rob  him,  nevertheless,  he 
hargeable.  And  this  is  a  politic  establishment,  contrived 
the  policy  of  the  law,  for  the  safety  of  all  persons,  the 
s^ity  of  whose  affairs  oblige  them  to  trust  these  sort  of 
onSf  that  they  may  be  safe  in  their  ways  of  dealing ;  for 
these  carriers  might  have  an  opportunity  of  undoing  all 
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persons  that  had  any  dealings  with  them."  Per  Holt,  C.  J. 
Coggs  vs.  Bernard,  2  Lord  Bajm.  R.,  918."  "  It  appears 
from  all  the  cases  for  one  hundred  years  back,  that  there  are 
events  for  which  the  carrier  is  liable,  independent  of  his  con- 
tract. By  the  nature  of  his  contract,  he  is  liable  for  all  due 
care  and  diligence ;  and  for  any  negligence,  he  is  sueable  on 
his  contract.  But  there  is  a  further  degree  of  responsibility  . . 
by  the  custom  of  the  realm,  that  is,  by  the  common  law,  a 
carrier  is  in  the  nature  of  an  insurer"  Per  Lord  Mansfield  in 
Howard  vs.  Pittard,  1  T.  R.,  33,  (1785.)  "His  responsibility 
is  established  with  a  view  to  public  policy,  to  the  reward 
which  he  receives,  to  his  character  as  an  insurer,  and  to  the 
terms  of  his  contract,  express  or  implied."  Edwards  on  Bail., 
p.  46  4.  "  The  extent  of  the  carrier's  liability,  does  not  depend 
on  the  terms  of  his  contract;  it  is  declared  by  law  when  be  is 
charged  as  a  carrier ;  it  is  on  the  ground  of  an  obligation  imposed 
upon  him  by  law."  lb.,  466-7.  His  liability  beiugfixed  by  law, 
he  cannot  lessen  it;  at  will  by  notice  brought  home  to  the  oppo- 
site party,  but  he  may  make  an  express  contract,  and  will  then 
be  governed  thereby.  Having  become  liable  for  the  custody  of 
the  goods,  it  devolved  on  defendant  to  show  such  facts  as  will 
relieve  it  from  this  liability;  otherwise,  it  will  be  held  account- 
able. In  Berry  vs.  Cooper,  28  Ga.  R.,  543,  the  Court  billow 
charged  the  jury,  that  if  the  cotton  was  received  by  the  car- 
rier under  a  contract  exempting  him  from  loss  by  fire,  and 
the  cotton  was  burnt,  still  the  plaintiff  was  entitled  to  recover, 
unless  there  was  no  negligence  on  the  part  of  the  carrier,  and 
the  onus  of  proof  of  this  fact  lies  on  the  carrier.  This  charge 
was  excepted  to,  and  this  Court  held  that  it  was  right ;  and 
the  Court  say  :  "  To  place  the  onus  upon  the  plaintiff,  would 
be  to  deny  him  all  redress.  *  *  Let  the  carrier  then  prove 
the  loss  and  the  manner  of  the  loss.  Policy,  as  well  as  the 
safety  of  all  concerned,  demands  the  establishment  of  this  rule," 
p.  551.  This  is  conclusive,  and  establishes  the  doctrine,  that 
in  cases  of  express  contracts,  the  onua  of  proving  the  facts 
neceasary  to  relieve  the  carrier  from  the  common-law  liability 
for  the  loss  of  goods  entrusted  to  him  as  such,  devolves  upon 
him,  and  not  upon  the  shipper. 
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4.  The  reception  of  the  goods  to  be  carried,  makes  the  car- 
}r  liable  for  their  safe  custody  and  transportation  within  a 
asonable  time ;  and  if  he  would  relieve  himself  from  liabil- 
r,  he  should  by  proof,  show  such  facts  as  may  be  necessary 
r  that  purpose.  The  charge  requested  by  defendant's  coun- 
I  as  set  out  in  the  fifth  ground  of  the  motion  for  a  new  trial, 
LS  given  with  a  qualification  which  the  Court  deemed 
t tssary  to  make  it  applicable  to  the  facts. of  the  case.  We 
(lerstand  there  is  no  difference  of  opinion  as  to  the  correct- 
vs  of  the  general  proposition  contained  in  the  request. 
mding  alone,  it  was  not  applicable  to  the  facts  of  the  case, 
1  the  Court  might  very  properly  have  simply  declined  to 
e  it  in  charge. 

3.  The  Court  is  not  bound  to  give  in  charge  a  general  propo- 
on,  though  it  be  the  law,  unless  it  be  applicable  to  the  facts 
he  case.  If  such  general  charge  be  requested,  he  may  either 
line  to  give  it,  or  he  may  modify  or  add  to  it  so  as  to  make 
fcrtinent  to  the  facts  and  the  issue  to  be  tried.  While  the 
lutst  to  charge,  with  the  addition  made  thereto  by  the  Judge, 
lot  perhaps  as  happily  expressed  as  it  might  be,  still 
think  it  sufficiently  clear  to  be  understood,  and  to  con- 
I  a  correct  legal  proposition.  We  understand  the  whole 
r;re  taken  together,  to  mean  that  so  far  as  a  common  car- 
ls concerned,  the  mere  acceptance  by  a  shipper  of  a  receipt 
Gaining  limitations  of  the  carrier's  liability,  would  not  make 
express  contract  between  the  parties,  and  thereby  relieve 
carrier  from  the  extraordinary  diligence  imposed  upon  him 
aw.  Thus  understanding  the  charge  of  the  Court  below, 
•f>ricur  with  him. 

his  is  a  hard  case,  and  I  have  felt  a  strong  desire  to  pro- 
this  Company  against  the  payment  of  this  claim,  if  I  could 
o  on  legal  principles.  If  the  jury  had  found  that  an 
CSS  contract  was  made,  by  which  the  Company  was  not 
3  liable  as  common  carriers,  but  only  as  ware-housemen, 
only  took  charge  of  the  goods  as  such,  until  such  time  as 
IS  of  transportation  could  be  procured,  I  think  I  would 
been  better  satisfied  with  the  verdict.  But  that  was  a 
tion  for  them,  and  I  cannot  say  that  the  verdict  is  deci- 
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dedly  and  strongly  against  the  weight  of  evidence.  This 
issue  having  been  found  against  the  defendant,  I  think,  under 
the  law,  it  is  accountable  for  the  goods  burned ;  and  the  whole 
Court  being  of  that  opinion,  the  judgment  of  the  Court  below 
is  aiBrmed.  See  also  the  cases  of  Purcell  and  Barnes  against 
the  same  defendant  decided  during  this  term. 


John  Terhune,  plaintiff  in  error,  w.  James  T.  Deveb, 

defendant  in  error. 

1.  Misrepresentation  of  a  material  fact  made  by  mistake  and  innocentlj, 
and  acted  on  by  the  opposite  party,  constitutes  legal  •fraud ;  and  the 
injured  party  may  be  relieved  from  the  consequences  of  such  misrepre- 
sentation. 

2.  No  particular  form  of  words  is  necessary  to  constitute  a  warranty. 

8.  To  make  an  affirmation  at  the  time  of  sale  a  warranty,  it  must  appear 
to  have  been  so  intended,  and  not  to  have  been  a  mere  expression  of 
opinion.  An  affirmation  of  the  soundness  of  a  horse  made  bona  fiSi 
at  the  time  of  sale,  does  not  necessarily  amount  to  a  warranty :  whether 
the  words  used  amount  to  a  warranty  or  not,  is  a  question  for  the  jury, 
under  the  rules  of  law  applicable  to  the  case. 

4.  Where  a  party  warrants  the  soundness  of  a  horse,  he  is  liable  on  his 
warranty,  if  the  horse  be  unsound,  whether  at  the  time  the  warranty 
was  made  he  knew  of  the  unsoundness  or  not. 

5.  Although  the  charge  of  the  Court  may  not  be  technically  accurate,  yet 
if  in  effect  he  has  submitted  to  the  jury  the  legal  rules  which  should 
control  their  finding,  and  it  appears  from  the  whole  case  that  justice 
has  been  done,  a  new  trial  should  not  be  granted. 

Complaint  on  Note.  Tried  before  Judge  Underwood. 
Polk  Superior  Court.    July  Term,  1867. 

Dever  was  sued  by  John  Terhune  upon  a  promissory  note 
for  $150.00,  made  by  him  on  the  19th  of  November,  1856, 
payable  to  Anna  L.  Terhune  or  bearer. 

The  defence  was  that  the  consideration  of  the  note  was  a 
brood  mare,  bought  as  such  by  Dever  from  Dr.  A.  A.  Ter- 
hune, as  agent  for  the  payee,  and  warranted  to  be  soond, 
when,  in  fact,  she  was  unsound  and  worthless. 

The  plaintiff  read  the  note  to  the  jury  and  dosed. 
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I 

rhe  defendant  testified  in  his  own  behalf  that  he  went 
h  Dr,  A.  A.  Terhune,  who  acted  as  agent  of  payee,  to  the  , 

jle,  saw  the  mare,  but  made  no  examination  of  her  there. 
e  agent  told  him  the  mare  was  sound,  and,  relying  upon 
ii  statement,  he  bought  her,  without  taking  her  out  of  the 
jle;  he  does  not  believe  the  agent  made  any  willful  mis- 
resentation,  he  is  a  reliable  and  truthful  man.     He  bought 
for  a  brood  mare,  and  this  was  known  to  the  ageut ;  he 
1  the  agent  if  she  were  not  a  good  brood  mare,  he  did  not 
h  to  buy  her.    The  next  day  defendant  sent  for  the  mare ; 
n  she  came  she  was  lame,  and  so  continued  until  she  died 
ri  such  lameness.     He  told  the  agent  of  this  lameness,  but 
:igcnt  said  he  thought  she  would  soon  recover,  as  she  was 
seriously  lame ;  he  told  the  agent  he  did  not  wish  to  keep 
if  she  were  unsound,  and  the  agent  said  "all  right,"  but 
lulaut  did  not  offer  to  return  her.     Her  left  fore-foot  was 
•It'll;  she  was  useless  and  expensive  to  defendant,  and 
I  three  or  four  months  after  the  purchase.     The  note  was 
unven  till  several  days  after  the  purchase. 
If  ARLES  Garner  testified :  that  the  mare  was  lame  when 
A  as  brought  to  defendant,  had  a  slight  crack  in  the  upper 
of  the  left  fore-hoof,  and  that  foot  was  somewhat  swollen, 
It  was  not  observable  without  close  inspection.     Witness 
rved  it  at  the  time  and  said  she  was  unsound.     In  a  few 
tiiereafter  he  rode  her  to  Rome  and  back,  and  she  was 
ine  that  she  got  along  with  great  difficulty.     He,  at  the 
nee  of  defendant,  attended  to  her;  she  died  in  three  or 
months  from  that  disease  which  he  called  ring-bone. 
.Vc'LS  not  only  worthless  but  expensive  to  defendant, 
liintifiy  for  himself,  in  rebuttal,  was  examined  by  inter- 
ories.     He  said  the  mare,  the  consideration  of  the  note, 
it   the  time  of  the  sale  reasonably  worth  $125.00;  she 
tlie  property  of  Mrs.  Anna  L.  Terhune,  and  her  son, 
L  A.  Terhune,  sold  her  for  his  mother,  to  defendant, 
witness  did  not  hear  the  trade  made,  was  not  present, 
lelieved  the  mare  was  perfectly  sound.     The  defendant 
ificd  continuously  from  the  date  of  the  note  till  the  suit 
ro  light  (in  the  beginning  of  1858),  to  pay  the  note  when 
42 
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his  cotton  should  he  ready  for  market,  and  nothing  was  said 
to  plaintiff  about  this  unsoundness  till  suit  brought. 

The  mare  was  grey,  fifteen  or  sixteen  hands  high,  strong, 
well-built,  and  nearly  as  large  as  any  mare  he  ever  ^w;  he 
bought  her  for  his  mother,  as  being  ten  years  old,  (though  he 
thought  her  (>lder,)  kept  her  but  two  or  three  months,  and 
saw  no  evidences  of  unsoundness  in  her.  He  was  not  the 
owner  of  the  note  -,  he  had  sued  on  it  for  his  mother's  benefit. 

In  rebuttal,  defendant  testified  that  he  did  not  know  plain- 
tiif,  nor  did  he  know  there  was  such  a  man,  though  he  knew 
the  family,  and  was  occasionally  at  Mrs,  Anna  Lw  Terhune's 
house. 

The  evidence  and  argument  concluded,  plaintiff's  attomejs 
requested  the  Court  to  charge,  that  no  deelarations  by  the 
agent  Terhune  that  the  mare  was  sound,  would  amount  to  a 
warranty  of  soundness,  unless  said  Terhune  knew  the  mare 
was  unsound }  also,  that  the  implied  warranty  of  the  seller 
that  the  article  sold  is  merchantable  and  reasonably  suited  to 
the  use  intended,  (and  in  this  case  that  the  mare  was  reason- 
ably suited  for  a  brood  mare),  was  not  broken  by  lameness  or 
general  unsoundness,  but  is  broken  only  by  her  not  posfiessiog 
the  peculiar  qualities  of  a  brood  mare,  as  that  she  is  a  breeder, 
has  no  habits  inconsistent  with  her  raising  colts,  etc. 

The  Court  charged  the  jury  that  the  note  made  a  prima 
facie  case  for  plaintiff,  that  if,  at  the  time  of  the  sale  of  said 
mare.  Dr.  Terhune,  as  the  agent  of  Mrs.  Anna  L.  Terhune, 
repeatedly  stated  to  defendant  that  the  mare  was  sound,  and 
defendant  relied  upon  such  statements  and  made  no  special 
examination  of  the  mare,  that  amounted  to  a  warranty  that 
she  was  sound,  whether  Dr.  Terhune  knew  of  any  unsound- 
ness or  not,  and  that  if  she  was  not  then  sound,  it  was  a 
.  breach  of  said  warranty ;  and  if  said  unsoundness  rendered 
the  mare  of  no  value,  plaintiff  has  no  right  to  recover.  And 
further,  that  the  seller  of  an  article  always  impliedly  warrants 
that  it  is  merchantable  and  reasonably  suited  to  the  use 
intended,  and  if  the  jury  believe  from  the  evidence  that 
Terhune  sold  and  Dever  purchased  the  mare  as  a  brood  mare, 
and  at  the  time  of  said  sale  said  mare  was  lame  or  otherwise 
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iDsound  in  such  a  way  that  she  shortly  afterwards  died  and 
ras  not  fitted  for  a  brood  mare,  such  unsoundness  was  a 
reach  of  said  implied  warranty  of  her  being  reasonably 
iited  for  the  use  intended. 

The  Court  refused  to  charge  as  requested. 

The  verdict  was  for  the  defendant. 

A  new  trial  was  moved  for  on  the  grounds  that  the  Court 
red  in  his  said  charge  as  to  warranty,  both  as  to  express 
id  implied  warranty ;  that  he  erred  in  refusing  to  charge  as 
quested,  and  because  the  verdict  was  contrary  to  law,  to  the 
idence,  etc. 

The  refusal  of  the  new  trial,  upon  the  said  grounds,  is 
jigned  for  error. 

E.  N.  Brotlis,  for  plaintiff  in  error. 

CnisHOiAf,  Wadbell,  and  Thompson,  for  defendants  in 

or. 

IValker,  J. 

.  Ought  the  Court  to  have  granted  a  new  trial  in  this 
?  ?     If  the  testimony  be  credible,  it  is  pretty  clear  that 

purchaser  received  no  valuable  consideration  for  the 
3.  The  mare  purchased  was  not  only  worthless,  but  was 
expense.  The  agent  of  the  seller  said  she  was  sound,  and 
^ndant  acted  upon  this  representation  and  made  the  trade, 
^ht  the  plaintiff  to  receive  pay  for  an  article  represented 
>e  sound,  and  which  vas  then  unsound  and  worthless  ? 

Revised  Code,  Sec.  3117,  says :  "  Misrepresentation  of  a 
^rial  fact,  made  willfully  to  deceive,  or  recklessly  without 
ivledge,  and  acted  on  by  the  opposite  party,  or  if  made 
nistake  and  innocently,  and  acted  on  by  the  opposite 
r,  constitutes  legal  fraud."  Fraud  may  exist  from  mis- 
>sentation  by  either  party,  made  with  design  to  deceive, 
Iiich  does  actually  deceive  the  other  party;  and  in  the 
r  case  such  misrepresentation  voids  the  sale,  though  the 
r  making  it  was  not  aware  that  his  statement  was  false. 

Code,  Sec.  2592. 
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2.  No  particular  form  of  worda  is  neoessary  to  oonstitate  a 
warranty.  Ch.  on  Con.,  453 ;  1  Par.  on  Con.,  463 ;  Sto.  on 
Sales^  Sec.  357.  Every  affirmation  at  the  time  of  sale  of 
personal  chattels  is  a  warranty,  provided  it  appear  in  evidenoe 
to  have  been  so  intended.  3  Star.  Ev.^  1237-'8.  The  ten- 
dency of  all  the  modern  cases  on  warranty,  is  to  enlarge  the 
responsibility  of  the  seller,  to  construe  every  affirmation  by 
him  to  be  a  warranty,  and  frequently  to  imply  a  warranty  on 
his  part  from  acts  and  circumstances,  whenever  they  were 
relied  upon  by  the  buyer.    Sto.  on  Sales,  Sec  359. 

3.  To  make  an  affirmation  at  the  time  of  sale  a  warranty, 
it  must  appear  to  have  been  so  intended,  and  not  to  have 
been  a  mere  expression  of  opinion.  An  affirmation  of  the 
soundness  of  a  horse,  made  6ona  fide  at  the  time  of  sale, 
does  not  necessarily  amount  to  a  warranty;  whether  the 
words  used  amount  to  a  warranty  or  not,  is  a  question  for  the 
jury,  under  the  rules  of  law  applicable  to  the  case.  If,  how- 
ever, the  seller  make  any  misrepresentations,  which  are  acted 
on  by  the  opposite  party,  though  done  innocently,  by  mistake, 
it  constitutes  legal  fraud,  for  which  the  seller  is  responsible. 
While  such  misrepresentations  may  not  in  law  constitute  an 
express  warranty,  yet,  inasmuch  as  fraud  by  one  party,  accom- 
panied with  damage  to  the  other,  in  all  cases  gives  a  right  of 
action,  (Rev.  Code,  Sec.  2906)  it  may  be  laid  down  as  a 
general  rule  that  all  representations  made  by  the  seller,  and 
acted  on  by  the  buyer,  become  in  effect  a  warranty  that  the 
property  is  equal  to  the  representations.  Of  course  there  is 
a  difference  between  representations  of  facts  and  commenda- 
tions, which  are  the  mere  expression  of  opinion,  and  so  an* 
derstood  by  the  parties ;  for  the  latter  the  seller  is  not  answer- 
able, while  he  is  for  the  former,  if  they  are  acted  on  bj  the 
purchaser. 

4.  In  case  of  a  warranty  of  the  soundness  of  a  horse,  it  is 
immaterial  whether  the  warrantor  knew  of  an  nnsoundoess 
or  not.  In  case  of  unsoundness,  the  warrantor  is  liable  in 
either  event.  The  warranty  is  given  to  protect  the  purchaser 
against  unsoundness,  and  his  right  of  action  exists  by  eon- 
tract,  irrespective  of  any  fraud  on  the  part  of  the  seller. 
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5.  We  are  inclined  to  think  the  Jadge  did  not  Bubmit  to 
he  jury  the  rules  applicable  to  the  case  with  technical  accu- 
-SLcy,  yet  he  did  so  in  effect;  and  as  it  appears  from  the  whole 
ase  that  justice  has  been  done,  a  new  trial  should  not  be 
[ranted. 

Judgment  affirmed. 


ucY  J.  Whatley,  et  al,j  plaintiffs  in  error,  vs.  Zachariah 
Slaton,  et  cU.^  defendants  in  error. 

[NoTS. — Judge  Hakbiss  did  not  preside  in  this  case.] 

The  Ordinance  of  the  Convention  of  1865|  '^to  adjust  the  equities 
^etw^een  parties  to  contracts/*  applies  in  terms  to  contracts  and  not  to 

wills. 

When  a  Bill  in  Equity  is  dismissed,  it  is  out  of  Court,  and  no  decree 
tan  then  be  rendered  upon  it. 

The  'instructions,'*  given  by  the  Court  to  the  Executor  in  this  case 
re  proper,  but  they  should  have  been  embodied  in  a  decree. 

Bill  for  Direction,  etc.    Demurrer,  etc.     Decided  by  Judge 
vsoN.     Dougherty  Superior  Court.    June  Term,  1867. 

FehemIah  Hilisman,  as  Executor  of  Sabah  Ely,  filed 

bill  containing  the  following  averments : 

mrah  Ely  died  testate  on  the day  of ,  1864. 

len  she  executed  her  will  she  was  supposed  to  be  in  eodren 
The  will  had  been  probated  and  Hilisman  had  qualified 
ii]xecator.  When  she  made  the  will,  she  was  possessed  of 
^iderable  land,  in  cultivation,  stock  thereon,  negroes  and 
\r  property,  worth  about  $147,840.00  estimated  in  Con- 
rate  money,  which  was  then  the  currency  in  the  State. 
1  after  the  war  ended,  (it  having  resulted  "in  the  con- 
t  of  the  Confederate  States,  and  in  the  emancipatAn  of 
i$Iave8  holden  in  the  Southern  States,'^)  and  thereby  the 
e  of  the  estate  was  greatly  reduced.     The  Executor  has 

the  perishable  property  and  rented  out  the  plantation  for 
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the  present  year^  has  sold  all  the  other  property,  and  the 
value  of  the  real  estate,  after  the  payment  of  all  the  debts 
and  expenses,  will  not  exceed  about  ten  thousand  dollars. 

The  items  of  the  will  were  as  follows : 

1st.  Provides  that  her  debts  be  paid  as  soon  after  her  death 
as  practicable. 

2d.  '^  I  desire  and  direct  that  all  of  my  property,  both  real 
and  personal,  (except  one  able-bodied  n^ro  fellow  hereinafier 
disposed  of,)  shall  be,  as  soon  as  practicable,  sold,  and  the 
proceeds  thereof  distributed  as  hereinafter  bequeathed  and 
directed ;  and  I  direct  my  Executor,  in  the  sale  of  my  negro 
property,  not  to  divide  the  families,  but  to  settle  fiimilies 
together. 

3d.  To  my  nephew,  Burwell  Green,  I  give  and  bequeath 
one  negro  man  named  Lige,  of  yellow  complexion,  and  five 
hundred  dollars  in  money. 

4th.  To  my  brother,  Zachariah  Slaton,  I  give  and  bequeadi 
five  thousand  dollars  in  money. 

5th.  I  give  and  bequeath  to  Robert  N.  Ely  five  hundred 
dollars  in  money. 

6th.  I  give  and  bequeath  to  the  children  of  Dr.  Jeremiah 
Hillsman,  now  living,  and  seven  in  number,  the  sum  of  two 
thousand  dollars  each  in  money. 

7th.  I  give  and  bequeath  to  Mrs.  Susan  Murrell  an  amount 
of  money  sufficient  to  buy  her  a  comfortable  house,  suitable 
to  her  condition  in  life ;  the  amount  of  money  to  be  expended 
I  leave  to  the  discretion  of  my  Executors. 

8th.  The  balance  of  my  property,  after  the  payment  of  the 
specific  legacies  above  enumerated,  I  desire  and  direct  to  be 
equally  divided  per  capita,  and  not  per  stirpes^  among  my 
following  named  relatives,  share  and  share  alike :  Lucy  Ann 
Cothran  and  her  living  children,  names  not  recollected,  but 
believed  to  be  five  in  number;  Jared  Pounds,  and  the  living 
children  of  Isham  Pounds,  names  not  recollected,  but  believed 
to  be  four  in  number ;  and  my  crippled  niece  living  in  Mis- 
sissippi, formerly  Lucy  Ann  Raines,  but  since  married,  and 
her  present  name  not  known ;  and  John  Gamble,  now  living 
in  Louisiana,  and  who  married  my  niece  Martha  Green;  and 
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Smma  Hajnes^  daughter  of  Fermeliufi  Hajoies.  And  I 
direct  my  Executors  to  make  inquiries  and  fiixl  out  these 
persons  and  notify  them  of  their  legacies. 

9th.  I  do  hereby  nominate  and  appoint  my  friends  Jere- 
miali  Hillsraaa  and  John  A.  Davis  tlie  Executors  to  this  my 
last  will  and  testament,  and  hereby  clothe  them  with  full 
power  to  sell  property  either  at  public  or  private  sale,  as  fosej 
be  best  to  carry  out  this  my  wilL^' 

It  was  duly  executed  on  the  3d  day  of  November,  1864. 

On  the  15th  day  of  April,  1865,  the  Executor  paid  Bur- 
well  Green  $5,000.00  in  Confederate  currency  and  delivered 
bim  Lige,  and  took  his  receipt  in  full  of  his  specific  legacy. 

He  has  not  paid  any  of  the  other  specific  legacies  of  money 
nor  bought  the  house  for  Mrs.  Murrill ;  he  intended  to  apply 
one  thousand  dollars  to  such  purchase,  but  because  of  the 
decreased  value  of  the  estate,  he  is  iu  doubt  what  to  do  in 
this  matter,  and  asks  the  direction  of  the  Chancellor  as  to  iL 

The  estate  now  consists  of  cash  and  claims  considered 
good,  over  and  above  the  payment  of  the  debts  and  expenses 
of  the  administration,  of  about  three  tiiousand  dollars  and  a 
plantation  in  the  Second  District  of  Lee  county,  consisting  of 
about  six  hundred  acres,  now  worth  about  six  thousand  dol- 
lars, and  this  is  not  snfilcient  tQ  faj  the  specific  bequests  in 
good  currency. 

It  is  pretended  by  some  of  the  parties,  and  particularly  by 
the  residuary  legatees,  that  it  was  the  intention  of  testator 
that  all  of  said  bequests  should  be  paid  in  Confederate  cur- 
rency, then  worth  but  little  in  oomparidon  with  specie,  and 
that  the  specific  bequests  should  be  paid  in  present  currency 
equal  in  amount  to  the  value  of  such  bequests  in  good  money 
at  the  date  of  the  will,  and  not  otherwise. 

On  the  other  hand,  Robert  N.  Ely  and  complainant's  diil- 
dren  claim  that,  whatever  may  have  been  testatrix's  intention 
as  to  the  other  specific  bequests,  she  did  intend  that  their 
legacies  should  be  paid  in  good  money,  for  that  on  the  20th 
February,  1855,  when  the  currency  was  at  par,  she  made 
another  will,  (which  was  revoked  by  this  last  one,)  in  which 
she  ffiade  the  same  bequests  to  them  as  in  this  one,  and  did 
not  in  the  interim  change  her  mind  in  this  regard. 
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The  Executor  feared  that  be  would  be  embroiled  in  vex- 
atious litigation,  and  might  involve  himself  in  personal 
liability  by  attempting  to  move  in  the  matter,  and  to  avoid 
this  he  prayed  instnictions  and  direction,  and  that  all  the 
parties  named,  by  themselves  or  their  representatives,  should 
appear,  and  have  all  his  aoconnts  audited  and  all  of  said 
matters  settled,  and  for  general  relief. 

To  this  bill  Lacy  J.  Whatley  filed  her  answer. 

She  stated  that  she  was  the  niece  ot  testatrix,  called  in  the 
will  Lacy  Ann  Cothran ;  her  maiden  name  was  Pounds— it 
was  changed  to  Coats,  then  to  Cothran,  and  then  to  Whatley, 
by  marriage.  She  has  five  living  children,  named  *  *  * 
all  minors ;  she  is  their  only  surviving  parent,  and  prays  that 
Samuel  D.  Irvin,  Esq.,  be  appointed  their  guardian  ad  lUem. 
She  denied  that  the  will  contained  any  specific  bequest  except 
that  to  Burwell  Green,  (which  last  had  been  paid) ;  the  other 
persons  supposed  to  be  entitled  to  specific  legacies,  are  not  so 
entitled.  It  is  manifest  from  the  will  that  they  should  take 
but  a  small  part  of  testatrix's  property,  and  that  12-13tha  mr 
more  shoald  go  to  the  residuary  legatees,  of  whom  she  and 
her  children  constituted  six-fourteenths. 

She  plead,  in  the  answer,  that  under  the  will  (if  testatrix 
was  competent  to  make  a  will),  she  intended  that  all  the 
legatees  named  therein  should  be  paid  in  Confedonte  money, 
which  was  at  the  date  of  the  will  the  only  currency  of  the 
country,  and  had  been  for  three  or  four  years  before  that,  and 
there  was  no  reasonable  expectation  at  that  time  of  a  difier^t 
currency ;  that  all  of  the  l^acies  are  in  their  nature  general, 
and  should  abate  proportionally  in  case  of  a  deficiency  of 
assets ;  that  her  intention  must  be  ascertained  from  the  will 
and  the  surrounding  circumstances;  that  estimating  her  estate 
at  a  large  amount,  she  intended  a  small  part  <Hily  shoald  go 
to  the  specific  legatees,  and  the  mass  of  it  to  the  residuaiy 
legatees ;  Burwell  Qreen  being  paid,  Zachariah  Slaton,  Bobt. 
N.  Ely,  and  the  childrai  of  Jeremiah  Hillsman,  should 
receive  in  good  currency  what  their  bequests  in  Confederate 
money  was  worth  in  good  currency ;  that  the  loss  by  emanci- 
pation should  be  borne  equally  by  all — ^that  is,  one-twentieth 
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loiild  be  charged  to  the  specific  legatees,  and  nineteen-twen- 
eths  to  the  residuary  legatees,  and  this  same  rule  of  abate- 
lent  should  be  applied  to  the  legacy  of  Susan  Murrill. 

Robert  N.  Ely  and  Zachariah  Slaton  filed  a  demurrer, 
/erring  in  substance  that  there  was  no  ambiguity  in  the  will, 

should  be  followed  according  to  its  terms,  and  for  these 
'osons  there  is  no  equity  in  the  bill. 

During  the  argument  the  Court  refused  to  hear  the  answer 
id  plea  filed  in  behalf  of  said  residuary  legatees,  objection 
iving  been  made  to  the  hearing  of  them  by  the  demurrants. 
After  argument,  the  Court  allowed  the  Executor  his  costs 
I  account  of  said  bill  and  litigation  thereon,  and  dismissed 
e  bill  *'on  the  following  conditions  and  directions"  : 
1st.  That  the  Executor  is  hereby  instructed,  ordered  and 
rected  to  sell  the  property  of  the  testatrix,  reduce  the  whole 
money,  and  then  to  pay  off,  First — ^the  debts  of  testatrix 
(1  necessary  expenses  of  the  administration  of  said  estate 
d  the  execution  of  said  will.  Seco7id— Thai  from  the  pro- 
2(h  of  the  balance  of  the  estate,  thus  ascertained,  the 
secutor  pay  off  the  unpaid  general  or  specific  legacies  con- 
ned in  said  will;  that  is  to  say,  $200.00  each  to  the 
ildren  of  Jeremiah  Hillsman  named  in  said  will,  $5,000.00 
Zachariah  Slaton,  and  provide  a  home  for  Mrs.  Murrill  as 
ccted  by  the  will,  in  the  discretion  of  the  Executor,  and 
thin  the  sense  of  >  the  testatrix,  (it  being  understood  that 
I  other  general  or  specific  l^atee,  Burwell  Green,  has  been 
isfied,)  and  that  after  the  payment  or  satisfaction  of  said 
leral  legacies,  if  there  be  sufficient  assets  in  the  hands  of 
;  Executor  for  that  purpose,  and  if  any  insufficiency,  that 
n  the  same  abate  pro  rata;  that  the  balance  then  left  in 

hands  of  the  Executor  be  divided  and  distributed  to  the 
iduary  legatees  equally,  according  to  the  instructions  in 
\  will. 

xirauel  D.  Irvin,  as  solicitor  for  the  residuary  legatees, 
1  a  bill  of  exceptions,  assigning  for  error — 
<t.  The  refusal  to  hear  the  answer  and  pleas  aforesaid. 
!<I.  Sustaining  the  demurrer. 
;d.  The  giving  of  the  directions  and  orders  aforesaid. 
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Counsel  consented  that  the  specific  legatees  should  be  made 
the  defendants  in  error,  (in  lieu  of  the  Executor,  and  that  the 
case  be  considered  fully,)  so  as  to  settle  the  matters  between 
the  two  classes  of  legatees. 

Samuel  D.  Ibvin,  for  plaintifib  in  error. 

Lyon,  DeGraffenreid  &  Shorter,  and  Robert  N. 
Ely,  for  defendants  in  error. 

Walker,  J, 

1.  A  careful  examination  of  the  ordinance  of  1865,  "io 
adjust  the  equities  between  parties  to  contracts  made,  but  not 
executed,"  etc.,  satisfies  us  that  it  was  not  intended  to  include 
wills.  The  caption  embraces  three  objects,  all  in  reference  to 
contracts,  aud  each  section  applies  to  one  of  these  objects. 
''  Contracts  "  was  the  subject  under  consideration,  and  while 
possibly  there  are  cases  where  the  ordinance  might  well  be 
applied  to  wills,  we  are  satisfied  such  was  not  the  intention. 
By  no  fair  rule  of  interpretation  can  the  language  be  enlarged 
so  as  to  embrace  wills. 

2.  The  Court  sustained  the  demurrer  and  dismissed  the 
bill,  and  then  proceeded  to  direct  the  Executor  how  to  admin- 
ister the  estate.  When  the  bill  was  dismissed  there  was  no 
case  in  Court,  and  the  Court  had  no  authority  to  make  a 
decree  in  a  case  which  he  had  turned  out  of  Court  In  the 
very  act  of  dismissing  the  bill,  he  proceeds  to  give  the  rep-' 
resentative  the  instructions  for  which  the  bill  was  filed,  thus 
showing  that  the  bill  was  properly  filed,  and  that  the  demor- 
rer  ought  not  to  have  been  sustained  and  the  bill  dismissed. 

3.  We  approve  the  instructions  given  to  the  Executor; 
the  error  into  which  the  Court  fell  was  in  giving  such  in- 
structions in  a  case  which  had  just  been  dismissed,  and  con- 
sequently had  no  standing  in  Court.  It  had  passed  out  ^ 
the  Judge's  jurisdiction.  We  reverse  the  judgment,  and 
direct  that  the  case  be  reinstated,  and  the  '^instructions"  be 
embodied  in  a  decree,  so  as  to  be  the  judgment  of  the  Chan- 
cellor upon  the  facts  and  law  of  the  case. 

Judgment  reversed* 
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:)SEPH  R.  Holliday,  plaintiff  in  error,  vs.  R.  M.  McPher- 
son &  Co.,  and  Hoo£,  Mills  &  Co.,  defendants  in  error. 

This  Court  will  not  control  the  discretion  of  the  Chancellor  in  contin- 
uing or  disaolvisg  injunctions,  except  where  there  may  be  an  abuse  of 
discretion. 

Dissolution  of  Injunction.  Decided  by  Judge  Collier. 
lambers.    Fulton  County.    July,  1867. 

On  the  16th  October,  1866,  in  Fulton  Superior  Court,  R. 
.  McPherson  &  Co.  obtained  a  judgment  against  Hoge^ 
ills  &  Co.,  for  1,009.65  principal,  $64.68  interest,  and  $ — 
»ts.    Fi.fa,  was  issued  and  levied,  on  28th  January,  1867, 

a  large  lot  of  machinery,  (specifying  the  articles)  a  large 

of  flasks,  a  large  lot  of  patterns  of  various  kinds,  and  a  lot 
iron  tools,  as  the  property  of  the  defendants,  Hoge,  Mills 
Co.,  they  having  pointed  it  out  to  the  deputy  sheriff.  The 
>perty  was  advertised  for  sale  on  the  first  Tuesday  in  April, 
S7. 

On  the  day  of  sale,  Joseph  R.  Holliday  filed  a  bill  allegingi 
it  on  the  first  day  of  December,  1866,  the  Gate  City  Car 
inufacturing  and  Machine  Works,  a  body  corporate,  of  said 
mty  and  State,  by  their  superintendent,  James  Hoge,  exe- 
ed  and  delivered  to  him,  a  mortgage  upon  all  the  machin- 

of  every  kind  and  description  belonging  to  said  corpora- 
1,  to  secure  a  promissory  note  of  that  date,  and  due  three 
nths  afler  date,  for  $4,000,  which  mortgage  was  duly 
:>rded ;  the  note  was  not  paid,  and  on  the  6th  March,  1867, 

mortgage  was  foreclosed,  and  the  mortgage  fi.  fa,  wss 
led  on  the  same  property  (levied  on  by  the  common-law JJ. 

as  the  property  of  the  corporation,  and  under  it  the  prop- 
'  was  to  be  sold  on  the  first  Tuesday  in  May,  1867 ;  the 
Tibers  of  the  firm  of  Hoge,  Mills  &  Co.,  are  some  of  them, 
ot  all,  members  of  said  corporation,  which  was  incorpora- 
by  the  General  Assembly  of  Georgia,  at  the  session  of 
5-6,  and  about  that  time  the  corporation  organized  and 
chased  of  Hoge,  Mills  &  Co.,  all  the  property,  or  nearly 
that  was  mortgaged  to  Holliday ;  the  firm  of  Hoge,  Mills 
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&  Co.  is  composed  of  James  Hoge,  John  C.  Hendrix,  J.  6. 
W.  Mills  and  Edwin  Payne,  of  Fulton  county,  George  W. 
Lee,  of  DeKalb  county,  and  James  M.  Austin  and  ' 
Garrison,  whose  residences  he  did  not  know,  and  R.  M. 
McPherson  &  Co.  is  composed  of  Bufus  M.  McPherson,  of 
Arkansas,  and  J.  H.  Jeroulman,  of  Fulton  county ;  that  he 
has  tried  to  induce  McPherson  &  Co.  not  to  sell  said  property, 
but  they  insist  on  doing  so,  which  is  contrary  to  equity,  in 
that  the  said  goods  and  chattels  so  mortgaged  to  him,  if  sold 
by  the^./a.  of  B.  M.  McPherson  &  Co.,  may  be  so  scattered 
abroad  among  different  purchasers,  as  that  it  will  be  impossi- 
ble, perhaps,  for  him  again  to  gather  them  up,  and  if  not 
impossible,  at  least  very  difficult  and  expensive. 

The  prayer  was  that  defendants  should  answer  the  bill,  and 
that  the  sale  under  B.  M.  McPherson  &  Co.'8^/a.8hoaldbe 
enjoined. 

The  bill  was  verified  by  one  of  complainant's  solidtors, 
who  swore  that  the  facts  were  true  according  to  the  best  of 
his  knowledge,  information  and  belief. 

The  mortgage  (made  an  exhibit  to  the  bill)  was  in  the 
usual  form,  reciting  that  ^'  we,  James  Hoge,  John  C.  Hen- 
drix, James  M.  Austin, Grarrison,  Frederick  G.  Stew- 

art,  Edwin  Payne  and  J.  G.  W.  Mills,  operating  under  the 
style  of  *^  Gate  City  Foundry,  Car  Manu&cturing  and 
Machine  Works,''  all  of  said  county  and  State,  for  and  in 
consideration,  &c.,  *****  ^nd  for  the  better 
securing  the  payment  of  a  certain  promissory  note,  said  James 
Hoge,  <&c.,  (re-naming  them)  have  this  day  made  and  deliv- 
ered to  Joseph  B.  Holliday,  bearing  date  with  these  premises, 
and  to  become  due  three  months  after  date  thereof,  whod^y 
said  James  Hoge,  &c.,  (re-naming  them)  promised  to  pay  said 
Joseph  B.  Holliday  $4,000  for  value  received,  have  bargained, 
&c.,  ^^all  the  machinery  of  every  description  and  kind  what* 
ever,  belonging  to  the  said  James  Hoge,  &c.,  (re-naming 
them)  now  in  the  factory,  situated  on  Marietta  street,  in  the 
city  of  Atlanta,  consisting  in  part  of  steam  engines,  lathes  and 
planers,  &c."  To  have  and  to  hold,  &c.  And  the  said  James 
Hoge,  &c.,  (re-naming  them)  will  warrant  and  defend  tbe 
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title,  &C.J  provided^  that  if  said  James  Hoge,  &c.,  (re-naming 
them)  should  pay  the  note,  &c.,  this  conveyance  is  to  be  void. 
In  testimony,  whereof,  said  James  Hoge,  &c.,  (re-naming 
them)  have  hereunto  set  their  hands  and  seals,  this  the  first 
day  of  December,  1866.  It  was  signed  ''James  Hoge, 
Superintendent  Gate  City  Foundry,  Car  Manufacturing  and 
Machine  Works/' 

The  bill  was  sanctioned  and  the  sale  enjoined. 

On  the  17th  May,  1867,  B.  M.  McPherson  &  Co.,  and 
Hoge,  Mills  &  Co.  answered  the  bill. 

Hoge,  Milb  &  Co.  admitted  the  note  and  mortgage  were 
made  and  delivered  (to  James  M.  Willis,  as  agent  for  com- 
plainant,) for  a  sum  of  money  loaned  to  said  Company  by 
complainant^  through  his  said  agent,  and  the  existence  of 
the  two  fi,  fas.  and  two  levies,  &c.,  as  before  described. 

They  denied,  however,  that  the  mortgage  covered  all  the 
property  levied  on  by  McPherson  &  Co.'»  fi.  fa.  They  aver- 
red that  said  agent  asked  for  no  other  mortgage  than  one  on 
the  machinery,  and  presented  a  mortgage  agreeable  to  HoUi- 
day, which  Mills  copied  (changing  names,  &c.,  to  suit)  and 
had  signed  and  sealed;  they  averred  that  the  term  ma- 
chinery does  not  include  the  flasks  nor  patterns,  nor  iron 
tools ;  that  they  were  informed  that  the  deputy  sheriff  made 
the  levy  on  the  mortgage  fi.  fa.  by  procuring  Mr.  Welbom, 
who  was  then  staying  in  the  office  of  complainant's  solicitors, 
and  was  then,  perhaps,  (as  he  is  now)  their  partner,  to  make 
a  copy  of  the  levy  on  E.  M,  McPherson  &  Co's  fi.  fa.,  only 
changing  it  so  as  to  fit  the  mortgage^. /a./  that  thus,  by  au 
honest  mistake  of  Welborn  and  the  deputy  sheriff,  the  mort- 
gage^./a.  was  levied  on  more  than  it  covered. 

They  admitted  that  Hoge,  Mills  &  Co.  was  composed  of 
the  persons  as  charged,  and  divers  others,  and  that  that  firm 
procured  the  act  of  incorporation.  They  averred  that  the  old 
Company  and  the  corporation  were  the  same,  with  these  excep- 
tions,  to  wit :  Thos.  Chandler,  Hammond  Marshall,  Frederick 
6.  Stewart  and  John  S.  Westbrooks,  were  members  of  the  firm 
and  corporation  both,  and  that  since  the  incorporation,  Greo. 
W.  Lfce,  Thos.  Chandler,  Hammond  Marshall,  John  S.  West- 
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brooks  and  Frederick  G.  Stewart,  have  gone  out,  and  C.  P. 
Grarrison  has  come  in,  and  Wm.  B*.  Phillips  parcbased  and 
took  transfers  of  Stewart's  stock,  and  they  considered  him 
also  a  member  of  the  corporation,  that  the  corporation  has  no 
President,  but  its  chief  ofBcer  is  James  Hoge,  known  as  Supo- 
intendent. 

They  denied  that  the  corporation  purchased  said  property 
from  the  firm,  in  the  sense  of  paying  for  it;  but,  they  said, 
the  truth  was,  that  the  old  firm  procured  the  charter,  certain 
parties  went  out  and  certain  others  came  in  as  aforesaid,  and 
they  simply  changed  the  books  from  Hoge,  Mills  &  Co.,  to 
the  corporate  name,  and  the  corporation  went  on  to  finish  the 
business  of  the  firm,  assuming  its  liabilities. 

Besides,  they  averred  that  said  agent,  before  he  took  tbe 
mortgage,  was  distinctly  told  by  said  Hoge  and  said  Mills, 
that  said  machinery,  which  they  were  mortgaging,  was  encum- 
bered by  two  liens,  to-wit :  zfi.fa.  in  favor  of  R.  M.  McPher- 
son &  Co.,  for  $1,009,  besides  interest  and  costs,  and  ajL  /a. 
in  favor  of  Lewis  Spitzer  &  Co.,  for  $2,000,  besides  interest 
and  costs,  both  obtained  at  October  term,  1866,  of  Fulton 
Superior  Court,  and  that  these  ^./a«.  had  a  prior  lien  on  said 
property,  was  well  known  to  said  agent  before^he  took  the 
mortgage. 

They  said  that  they  did  not  believe  McPherson  &  Co.,  or 
their  attorneys,  ever  saw  Holliday,  but  that  Wm.  R.  Phil- 
lips, aforesaid,  as  they  were  informed  and  believed,  did  try  to 
get  said  attorneys  not  to  sell  said  property,  and  they  woold 
not  desist;  that  the  injunction  stopped  the  sale  of  patterns, 
insured  for  $5,000,  and  worth  more  than  that,  of  tools  worth 
$2,000,  and  flasks  worth  $1,500,  which  were  not,  nor  were 
intended  to  be,  covered  by  said  mortgage,  and  do  not  belong 
to  the  machinery  of  the  works,  but  are  separate  and  distinct 
things,  and  that  the  machinery  alone,  at  a  low  valuation,  was 
worth  $6,000,  that  the  whole  establishment  cost  about 
$35,000,  and  was  insured  for  $15,000,  (including  the  patterns) 
all  of  which  insurance  was  transferred  to  Holliday  when  the 
mortgage  was  delivered. 

They  stated  that  on  the  first  Tuesday  in  May,  1867,  when 
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said  property  was  to  have  been  sold  by  the  mortgage  ^,/o.,  no 
sale  was  made^  but  as  they  were  informed  and  believed^  com- 
plainant sold  his  note^  fi.  fa,  and  insurance  policies  to  said 
Phillips,  and  took  therefor  his  note,  due  1st  December,  1867, 
with  8  per  cent,  interest  thereon,  and  said  deputy  sheriff,  at 
complainant^s  instance,  had  advertised  a  sale  of  said  property 
for  June  sales,  1867  ;  that  Phillips  was  largely  interested  in 
the  machinery  and  property,  and  with  the  corporation  was 
running  the  same,  and  could  sell  it  by  said  mortgage^. /a.,  or 
not  sell  as  he  thought  proper,  and  that  they  feared  he 
would  so  act  as  that  their  private  property  would  be  sold 
under  the  Jl.  fa.  of  McPherson  &  Co.,  (and  the  Ji.  fa,  of  Lewis 
Spitzer  &  Co.,  was  then  so  levied  on  as  the  private  property  of 
Edwin  Payne  aforesaid.) 

Jeroulman  admitted  his  partnership  with  McPherson,  sta- 
ted that  McPherson  resided  in  Arkansas,  and  he  in  New  York, 
that  their  fi,  fa.  was  a  just  debt  and  unpaid,  that  he  believed 
the  foregoing  answer  was  true,  that  he  was  informed  and 
believed  the  deputy  sheriff  took  no  bond  for  the  forthcoming 
of  said  property,  although  he  left  it  with  said  corporation,  and 
that  if  the  same  should  be  burnt,  they  might  have  to  sue  on 
the  deputy  sheriff's  bond,  or  to  resort  to  the  private  property 
of  the  members  of  the  firm  to  collect  their  money.  He  fur- 
ther averred  that  only  $3,400  was  loaned  by  complainant  to 
Hoge,  Mills  &  Co.,  and  that  all  these  facts  were  known  to 
Phillips  before  his  purchase  aforesaid. 

This  answer  was  verified  by  "James  Hoge,  as  Superinten- 
dent of  said  corporation,''  and  by  Jeroulman. 

In  July,  1867,  defendants  moved  to  dissolve  the  injunction, 
on  the  ground  that  the  bill  showed  no  sufficient  equity  to  sus- 
tain the  injunction,  and  if  it  did,  the  equity  was  sworn  off  by 
the  answers. 

Before  the  argument,  Phillips,  upon  his  motion,  was  made 
a  party  complainant  in  lieu  of  Holliday,  and  without  preju- 
dice as  to  the  injunction,  amended  his  bill  by  the  following 
averments:  He  recited  the  fact  that  said  injunction  had  been 
issued,  averred  that  said  property  belonged  to  the  corporation, 
that  for  two  or  three  months  past  he  had  been  the  lessor  of 
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the  property  of  the  corporation,  he  was  operating  it  as  well 
as  he  could,  that  he  had  to  pay  off  certain  judgments  again/>t 
the  corporation,  (which  it  could  not  pay)  to  prevent  the 
sale  of  the  property,  that  his  lease  would  expire  in  July, 
1867,  and  he  had  purchased  HoUiday's^Z*  fa^y  &^i  to  pre- 
vent a  sale  of  the  property,  that  this  purchase  was  made  at 
the  special  instance  and  request  of  Hoge,  and  some  of  the 
members  of  the  corporation,  that  when  he  purchased  he  did 
not  believe  McPherson  &  Co.  would  insist  on  selling  the 
property  on  their  ^.  /o.;  the  corporation  was  not  disponed  to 
prevent  the  sale  thereunder ;  that  the  old  firm  was  dissolved, 
and  the  members  took  stock  in  the  corporation  in  payment 
for  the  property  of  the  old  firm ;  that  he  was  informed  and 
believed  that  some  of  the  defendants  represented  to  Holliday 
when  he  took  the  mortgage,  that  the  prop^ty  was  worth 
$30,000,  sufficient  to  discharge  the  debts  of  the  firm  and  cor- 
poration both,  when,  in  fact,  as  he  was  informed,  it  was  worth 
no  more  than  sufficient  to  pay  Holliday,  and  claimed  that  this 
property  should  be  applied  to  the  payment  of  this  debt  beeaose 
it  is  a  debt  of  the  corporation,  and  the  property  belonged  to 
the  corporation.  He  prayed  that  the  injunction  should  be 
held  up. 

At  the  hearing  upon  the  said  motion  to  dissolve,  said  cam- 
plainant  read  an  affidavit  of  said  agent,  Willis,  stating  that  as 
such  agent,  he  loaned  a  certain  amountof  money  and  took  the 
mortgage,  that  Hoge  &  Mills  represented  to  him  that  the 
property  was  worth  from  $30,000  to  $40,000,  and  that  it  was 
unencumbered  except  by  a  judgment  against  Hoge,  Mills  &  Co. 
for  $1,500,  which  was  to  be  paid  by  the  money  he  was  lend- 
ing, that  they  said  that  with  a  part  of  the  money  they  woold 
insure  the  property,  which  would  make  Holliday  safe,  and 
further,  that  the  intention  was  that  the  mortgage  should  cover 
the  tools,  and  if  it  did  not,  it  was  not  as  was  verbally  agreed 
to  be  made.  Complainant  also  read  in  evidence  the  note  which 
was  signed  in  the  same  way  the  mortgage  was,  and  endorsed 
by  Hoge  and  by  Mills  and  protested. 

In  support  of  the  answer,  defendants  read  an  affidavit  hj 
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aid  H^drix  and  Mills,  that  the  facte  stated  in  it  were  true, 
defendants  also  read  the  McPherson  &  Co,  fi.  fa.  and  levy. 

The  Court  dissolved  the  injunction^  and  complainant's 
olicitors  say  that  in  this  he  erred. 

Hammond  &  Mynatt,  for  complainant. 

A,  W.  Hammond  &  Son,  for  defendante  in  error. 

Walker,  J. 

1.  There  is  no  such  abuse  of  the  discretion  of  the  chancellor 
I  this  case  as  to  require  the  interposition  of  this  Court.  We 
ive  said  again  and  again,  that  this  Court  will  not  control  the 
scretion  of  the  Court  below,  except  in  case  of  the  abuse  of 
s  discretion.  Where  the  rights  of  the  parties  may  be  finally 
'tied  by  a  trial,  and  no  harm  be  done  in  the  meantime,  we 
3  loth  to  control  the  Court  in  such  interlocutory  orders  as 
ly  be  deemed  necessary  pending  the  cause. 
Judgment  aflirmed. 
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John  R.  Moody,  plaintiff  in  error,  vs.  John  Ellebbie, 
administrator  of  Stephen  Rotal,  deceased,  defendant  in 
error. 

1.  As  a  general  rule,  a  Court  of  Equity  will  not  interfere  with  the  regular 
administration  of  an  estate  by  the  representatire ;  and  to  authorize 
such  interference^  the  facts  must  yery  clearly  show  there  is  a  good 
reason  for  so  doing. 

2.  If  the  indebtedness  of  one  be  the  foundation  of  the  credft  given  to  the 
other  party,  and  which  credit  cannot  be  enforced  at  law,  this  may  sus- 
tain a  set-off  in  Equity. 

8.  Where  a  judgment  debtor  of  an  estate  which  is  solvent  and  owes  do 
debts,  purchases  the  share  of  a  distributee  of  the  estate  in  the  debt, 
and  there  appears  no  reason  why  the  representative  of  the  estate 
should  collect  said  share,  except  for  the  purpose  of  paying  back  tlie 
money  to  the  debtor,  equity  will  restrain  the  collection  of  such  portion 
of  the  judgment,  and  order  the  amount  credited  on  the  judgment. 

Set-off  in  Equity.  Demurrer.  Decided  by  Judge  Clare£. 
Chambers.     Randolph  County.     October,  1867. 

Moody  bought  of  Stephen  Royal  land  lot  No.  337,  4th 
district  of  Calhoun  county,  giving  him  therefor  his  promis- 
sory notes  for  $375.00  and  $700.00  respectively,  dated  2d 
August,  1858,  and  due  1st  January,  1859,  and  1st  January, 
1860,  respectively,  and  at  the  same  time  gave  Royal  a  mort- 
gage on  the  land  to  secure  the  payment  of  the  notes. 

Stephen  Royal  died ;  his  son  Daniel  administered  on  hh 
estate.  He  died,  and  then  Ellerbie  became  the  administrator. 
The  notes  were  not  paid,  and  Ellerbie,  as  administrator,  fore- 
closed the  mortgage,  procuring,  without  opposition,  a  judg- 
ment for  about  $1,664.00,  principal  and  interest. 

George  Morgan  married  one  of  Stephen  Royal's  daughters, 
and  was  thereby  entitled  to  one-third  of  Stephen  Royal's 
estate.  He  transferred  his  interest  in  said  judgment,  in 
writing,  to  Hood,  on  7th  January,  1861 ;  and  afterwards,  on 
9th  April,  1863,  Hood,  in  writing,  transferred  said  interest 
to  Moody. 

There  are  no  debts  against  the  estate,  or  if  there  be  any 
there  is  sufficient  other  property  to  pay  them,  and  therefore 
there  is  no  necessity  for  the  administrator  to  sell  this  land 
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under  the  mortgage  Ji.  fa.  for  the  whole  debt.  It  would 
work  injury  to  Moody  to  sell  his  land  for  the  whole  debt, 
and  in  equity  he  is  entitled  to  have  the  Ji.  fa.  credited  by  the 
one-third  due  to  him  by  this  transfer. 

Upon  this  state  of  facts,  Moody,  by  his  bill,  prayed  to  set 
i)ff  this  third  against  the  said  judgment. 

Upon  demarrer,  the  Court  dismissed  the  bill.  This  is 
issigned  as  error. 

H.  Fielder,  for  plaintiff  in  error. 

West  Harbis,  represented  by  A.  Hood,  for  defendant  in 

rror. 

WAIiKER,  J. 

Equity  jurisdiction  is  established  and  allowed  for  the  pro- 
<  tion  and  relief  of  parties,  where,  from  any  peculiar  cir- 
[mstances,  the  operation  of  the  general  rules  of  law  would 
'  deficient  in  protecting  from  anticipated  wrong  or  relieving 
r  injuries  done.  Rev.  Code,  Sec.  3026.  Is  not  the  case 
re  presented  such  as  was  contemplated  by  this  section? 
-e  there  not  peculiar  circumstances  which  entitle  this  com- 
linant  to  relief,  and  would  not  the  operation  of  the  general 
l(>5  of  law  be  deficient  in  protecting  him  from  anticipated 
oiig?  If  so,  then  equity  may  entertain  jurisdiction. 
I .  As  a  general  rule,  Chancery  will  not  interfere  with  the 
ular  administration  of  an  estate,  according  to  the  statutes 
)licable  thereto.  To  authorize  such  interference,  the  facts 
St  show  a  very  clear  case;  there  must  exist  a  good  reason 
(controlling  the  administrator,  who  is  proceeding  according 
law,  in  the  manner  of  discharging  his  duties.  Having 
inicd  the  execution  of  the  trust,  and  being  responsible  for 
faithful  performance  of  his  duties,  in  general  he  should 
permitted  to  collect  and  pay  out  the  assets  of  the  estate 
►rcling  to  the  rules  prescribed  by  law. 
.   In  the  performance  of  his  duties,  however,  it  may  occur 

the  rights  of  parties  may  require  a  departure  from  the 
nary  routine;  intervening  equities,  not  reached  by  the 
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law,  may  present  themselves;  or  sets-off  of  an  eqaitable 
nature  may  exist  or  arise,  of  which  Equity  may  take  juris- 
diction. Rev.  Code,  Sec.  3084.  "  In  cases  of  mutual  credit, 
where  there  is  knowledge  on  both  sides  of  an  existing  debt 
due  to  one  party  and  a  credit  by  the  other  party,  founded  on 
and  trusting  to  such  debt  as  a  means  of  payment,  the  law 
will  so  apply  it.*'  Meriwether  vs.  Bird,  9th  (Ja.  R.,  597 ; 
see  Ruckersville  Bank  vs.  Hemphill,  7th  Ga.  R.,  413 ;  Jor- 
dan vs.  Jordan,  12th  Ga.  R.,  87.  If  the  indebtedness  of  one 
be  the  foundation  of  the  credit  given  to  the  other  party,  and 
which  credit  cannot  be  enforced  at  law,  this  may  sustain  a 
set-off  in  Equity,  ib. ;  2  Sto.  Eq.  Ju.  Sec.  1436,  1436  a.  and 
notes. 

3.  Here  the  administrator  has  a  judgment  against  the 
complainant ;  there  are  no  debts  against  the  estate,  and  the 
administrator,  when  he  collects  the  money  on  the  judgment, 
must  pay  it  over  to  the  heirs  at  law,  three  in  number.  The 
complainant  is  the  assignee  of  one  of  the  heirs  at  law,  and  as 
such  entitled  to  one-third  of  the  money  raised  on  the  judg- 
ment. Such  being  the  case,  why  should  not  this  one-third 
be  credited  on  the  judgment  ?  Why  should  the  administra- 
tor collect  the  money  out  of  the  complainant  merely  to  pay  it 
back  to  him  again  ?  No  good  reason  was  suggested  in  the 
argument,  and  none  occurs  to  us.  The  complainant  is  the 
equitable  owner  of  one-third  of  the  judgment,  and  asks  that 
his  portion  may  be  entered  satisfied.  If  the  allegations  in 
the  bill  be  true,  this  should  be  done,  and  the  Court  should 
have  enjoined  the  collection  of  this  one-third  until  a  trial 
may  be  had,  and  if  there  appear  no  reason  to  the  contrary, 
have  the  judgment  to  that  extent  satisfied.  Should  it  appear 
on  a  trial  that  the  rights  of  other  parties  would  make  a  dif- 
ferent decree  proper,  the  Court  will  do  what  may  be  equitable 
under  all  the  facts  as  they  may  then  appear.  Our  judgment 
is  based  upon  the  allegations  in  the  bill,  which  by  the  demur- 
rer are  admitted  to  be  true. 

Judgment  reversed. 
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The  Atlanta  ajjd  West  Point  Railroad  Company, 
plaintiff  in  error,  vs.  LoviCK  P.  Hodnett,  defendant  in 
error. 

1.  By  the  statute  a  party  is  a  competent  witness ;  his  credit  is  a  question 
for  the  jury. 

2.  A  pablic  meeting  of  the  citizens  of  Troup  county  was  held  for  the 
purpose  of  procuring  from  the  land  owners  the  right  of  way  for  the 
Atlanta  and  West  Point  Railroad  Company  from  LaGrange  to  West 
Point ;  agents  of  the  company  to  procure  such  rights  of  way  partici- 
pated  in  said  meeting ;  speeches  were  made  hy  one  of  the  agents,  by 
Judge  Hill,  and  others,  in  which  the  speakers  represented  that  the 
Railroad  Company  would  make  all  crossings  and  bridges  needed  by  the 
land  owners  through  whose  land  the  road  might  pass,  and  make  a  turn- 
out or  private  depot  for  those  who  might  need  them.    The  agents  of 
the  company  adopted  these  representations  of  the  public  speakers,  and 
a  land  owner,  acting  on  these  representations,  and  understanding  that 
he  was  to  have  all  these  advantages,  made  a  deed  without  any  pecuniary 
consideration,  conveying  to  the  Railroad  Company  the  right  of  way 
through  his  land.    The  Railroad  Company  ran  the  road  through  hit 
land  a  distance  of  two  miles,  and  then  refused  to  make  any  proper 
crosbings,  or  bridges,  or  turn-outs,  or  depot,  or  in  any  way  comply 
with  the  promises  which  were  the  consideration  for  making  the  deed. 
A  "bill  was  filed  by  the  grantor  to  set  aside  the  deed  thus  procured,  on 
the  ground  that  it  was  procured  by  fraud,  and  to  recover  damages  for 
tlie  wrongful  appropriation  of  his  property  by  the  Railroad  Company : 
I/eldj  that  it  was  admissible  to  show  the  refusals  of  the  company  to 
comply  with  the  promises  made  by  the  agents,  as  a  ground  for  cancel- 
ling the  deed ;  and  that  the  inducements  held  out  in  that  meeting  by 
the  public  speakers,  under  the  facts  of  this  case,  were  admissible  for 
the  same  purpose. 

Equity,  Charge  of  the  Court,  etc.  Tried  before  Judge 
rARNER.     Troup  Superior  Court.     May  Term,  1867. 

Ix)ViCK  P.  Hodnett  filed  a  bill  in  Equity  against  said 
Dinpany,  in  Troup  county,  the  substance  of  which  is  as 
IJows  : 

He  owned  certain  lands  in  said  county,  (hereinafter  de- 
^ibed,)  which  he  had  for  many  years  used  as  a  farm  and 
ndence ;  said  company,  a  body  corporate  organized  to  run 
(1  keep  a  railroad  from  Atlanta  to  West  Point,  through  its 
my  agents,  appointed  for  that  purpose,  begged  and  impor- 
ted  him  to  grant  them  the  right  of  way  for  said  road  on 
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and  along  said  plantation,  and  represented  to  him  that  by  the 
erection  of  said  road  great  good  would  come  to  the  public^ 
and  especially  to  the  farmers  of  said  county,  and  that  such 
grant  could  never  injure  or  damage  his  plantation  or  lands, 
but  would  greatly  benefit  them ;  by  said  agents,  it  declared 
to  him  and  the  public,  in  public  meetings  called  for  the  pur- 
pose, that  it  would  never  extend  the  road  through  said  county 
unless  the  right  of  way  was  given  to  it 

These  representations  were  oflen  repeated  in  public  meet- 
ings, and  private  conversations,  and  letters  purporting  to  be 
written  by  John  P.  King,  the  President  of  said  company, 
were  read,  in  which  were  such  like  representations  roundly 
asserted  to  be  true. 

The  company,  knowing  that  he  was  but  little  acquainted 
with  such  works,  and  that  he  had  never  lived  near  a  railroad, 
intending  and  seeking  thereby  to  deceive  and  defraud  him, 
also,  by  its  agents,  distinctly  stated  to  him,  among  many 
other  false  things,  that  if  he  would  give  them  said  right  of 
way  on  and  along  his  said  lands,  the  road  should  be  so  run  as 
not  to  injure  his  plantation  nor  destroy  any  of  the  conveni- 
ences of  locomotion  and  cultivation  which  he  then  enjoyed. 

He  then  had  good  private  roads  from  his  houses  and  bams 
to  his  fields,  which  he  had  long  enjoyed,  and  which  were  very 
valuable  to  him  in  traversing  his  plantation ;  by  their  agents, 
they  promised  not  to  destroy  or  injure  these  ways,  but  make 
good  crossings  for  them  over  their  railroad,  that  his  conveni- 
ences and  advantages  in  this  regard  should  in  no  wise  be 
impaired. 

They  said  they  would  not  divert  the  streams  from  their 
channels  nor  pond  the  water  on  his  plantation ;  they  promised 
to  build  and  grant  to  him  a  turn-out  on  said  lands,  by  which 
he  would  have  an  extra  car  or  private  depot,  where  he  could, 
at  will,  carry  his  cotton  and  other  marketable  produce,  and 
load  the  car  and  send  his  produce  to  market,  and  be  thereby 
relieved  of  the  necessity  of  keeping  a  market  wagon,  and 
have  other  valuable  conveniences,  and  that  they  would  give 
him  a  free  ticket  over  said  road.  They  also  represented  that 
such  grant  would  be  a  public-spirited  act,  etc. 
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Believing  these  representations^  and  trusting  to  these 
promises^  he  was  induced  to  grant  the  right  of  way  without 
any  compensation  in  money,  when  the  same  Was  worth  two 
thousand  dollars.  He  made  the  deed^  but  all  its  recitals  as 
to  consideration  paid  him,  are  false. 

In  1853)  the  company  ran  its  road  over  and  through  his 
plantation  for  about  two  miles  in  length,  and  in  such  a  way 
as  to  completely  divide  his  fields  and  cut  off  from  his  barns, 
etc.,  one  hundred  acres  of  his  land  which  was  in  cultivation, 
and  ran  it  directly  across  the  road  by  which  he  had  access  to 
his  fields,  etc. ;  they  threw  up  an  embankment  from  nine  to 
twelve  feet  high  across  said  road,  and  made  no  crossing,  and 
thus  compelled  him  to  travel  around,  a  distance  of  five  miles, 
with  his  wagons  and  hands  in  cultivating  his  lands  and  haul- 
ing in  his  produce,  increasing  his  time  and  labor  five-fold, 
the  distance  by  his  old  road  being  less  than  half  a  mile). 
By  this  a  large  part  of  his  crop  of  1853  rotted  in  his  fields. 
By  this  the  water  was  ponded,  rendering  portions  of  his 
and  useless,  and  endangering  the  health  of  his  negroes. 

They  have  broken  all  their  promises,  though  often  having 
ecognized  them,  though  he  has  often  applied  to  the  company 
L)r  redress,  etc.,  and  now  pretend  they  are  under  no  obliga- 
ions  to  repair  said  mischief.  He  therefore  charges  that  the 
eed  was  obtained  by  gross  fraud. 

He  prayed  that  King  should  answer  his  bill,  for  damages 
)r  the  injury  already  sustained  and  for  the  cancellation  of 
le  deed,  or  that  the  company  be  required  to  repair  the 
ijury  done  in  damages,  and  specifically  perform  their  con- 
act. 

The  deed  attached  to  his  bill  as  an  exhibit  was  in  the 
nual  form^  dated  the  4th  of  July,  1850,  and  so  much  of  it 
1  is  necessary  to  understand  this  case,  was  in  these  words  : 
Witnesseth,  that  said  Lovick  P.  Hodnett,  for  and  in  con- 
leration  of  their  running  their  contemplated  railroad  on 
id  along  his  land,  as  well  as  in  consideration  of  five  dol- 
rs,  etc.,  *  *  hath  given,  granted,  bargained  and 
1(1,  and  doth  by  these  presents  give,  grant,  bargain  and  sell 
ito  the  said  Atlanta  and  LaGrange  Railroad  Company^  and 
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their  successors  and  assigns,  the  right  of  way  over  which  to 
pass  at  all  times,  by  themselves,  directors,  officers,  agents, 
servants  and  hirelings,  in  any  manner  they  may  think  proper, 
and  particularly  for  the  purpose  of  running,  erecting  and 
establishing  a  railroad  with  double  track  and  turn-outs,  or 
single  track  or  turn-outs,  as  may  at  all  times  be  at  the  discre- 
tion of  said  company,  pursuant  to  a  charter  of  incorporation 
granted  said  company  27th  December,  1847,  and  to  this  end 
the  limits  of  said  right  of  way  shall  ext^id  in  width  one 
hundred  feet  on  each  side  from  the  centre  of  the  roadway  of 
said  railroad  when  completed,  and  to  extend  in  length  through 
the  whole  tract  of  land  owned  and  claimed  by  said  Hodnett, 
lying  and  being  in  said  county,  adjoining  the  lands  of  Payth- 
ress,  Henry  Long  and  Shepherd  O.  Lane,  whereon  Hodnett 
now  resides,  running  in  such  direction  through  said  lands  as 
said  Atlanta  and  LaGrange  Bailroad  Company  by  their 
agents,  managers  or  workmen  shall  think  best  suited  for  the 
purpose  of  locating  and  establishing  their  said  work,  and 
connected  with  said  right  of  way  said  company  shall  have 
the  right  to  cut  down  and  remove  all  such  timbers  or  other 
growth  on  each  side  of  said  road  as  would  by  &lling  on  or 
shading  the  same  injure  the  rails  or  other  parts  of  said  road." 

It  also,  in  the  habendum  and  tenendum  clause,  contained  a 
provision  that  the  deed  should  be  void  in  case  the  road  was 
not  built  on  and  over  said  lands.  It  was  witnessed  by  Jesse 
McLendon  and  another. 

To  this  bill,  John  P.  King,  President  of  the  company, 
filed  an  answer,  substantially  as  follows :  He  was  ignorant  of 
the  truth  of  most  of  the  charges  in  the  bill.    The  road  runs 
through  the  lands  of  complainant,  and  he  gave  the  right  of 
way,  as  did  many  others  from  similar  inducement,  without 
being  begged  for  it,  but  as  he  was  informed  and  believed, 
voluntarily,  and  (or  no  other  consideration  than  that  expressed 
in  the  deed ;  that  he  supposes  complainant  to  be  as  competeat 
to  judge  of  the  effects  of  railroads  running  through  tfae 
country  or  his  lands  as  were  his  neighbors,  with  whom  ooffl- 
plainant  co-operated  in  furnishing  aid  and  inducements  for 
building  the  road. 
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He  did  use  arguments^  and  perhaps  wrote  letters,  to  im- 
[)rcjy  the  people  of  Troup  county  with  the  importance  of 
ail  road  fecilities  to  their  section  of  country,  but  gave  no 
){)inion  which  he  did  not  honestly  believe,  and  made  no 
•roinise  which  had  not  been  honestly  performed. 

Complainant  never  made  any  complaint  to  him  as  Presi- 
leiit,  or  to  the  Board  of  Directors,  as  such,  of  any  injury, 
tor  requested  any  compliance  with  a  violated  contract,  until 
lie  commencement  of  this  suit ;  had  he  done  so,  he  (King) 
ould  have,  without  regard  to  legal  obligation,  made  every 
ilbrt  to  render  the  exercise  of  their  rights  as  little  as  possible 

I  convenient  to  him. 

The  extraordinary  privileges  and  benefits  claimed  by  com- 
laiiiant  were  too  unreasonable  to  have  been  made  or  accepted 
ithout  putting  them  in  writing,  and  he  did  not  believe  they 
ore  promised  by  any  authorized  agent  of  the  company; 
tore  is  no  &ct  known  to  him,  nor  does  he  believe  any  fact 
lists,  putting  this  deed  on  different  ground  from  other  volun- 
ry  gifts  of  public-spirited  citizens  of  Troup  county.  He 
1:5  always  been  willing  to  give  complainant  the  customary 
'.e  ticket  for  a  limited  number  of  years,  and  to  make  c(hi- 
iiieut  and  necessary  crossings  when  not  claimed  at  unreason- 
le  places.  He  denied  all  fraud  or  deception  and  unauthor- 
(I  injury  to  complainant  by  the  company  or  its  agents.  He 
lys  to  be  discharged,  and  that  complainant  pay  the  costs. 
Tlius  stood  the  pleadings  in  1854.  In  1857  it  was  agreed 
the  parties  that  Jesse  McLendon  should  answer  the  bill, 
being  one  of  the  directors  of  the  company. 
[  Ic  filed  an  answer,  admitting  that  great  efforts  by  speeches^ 
iirncnts  and  conversations  were  made,  to  get  the  right  of 
/  f/ratisy  that  no  money  was  paid  to  Hodnett  for  his  grant, 
t  the  deed  was  as  set  forth,  and  was  taken  on  the  day  of 
public  meeting  and  after  it,  that  the  road  was  built 
»ii(^h  Hodnett^s  land  in  1853,  and  extended  across  his 

II  perhaps  over  a  mile  but  less  than  two  miles  in  length, 
that  by  all  it  was  represented  that  the  price  of  lands 

Id    be   increased  and  other  benefits  would  flow  to  the 
Hivs  of  Troup  county  by  building  the  road. 
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He  answered  that  the  two  engineers  of  the  oompanjy  Wm. 
F.  Fannin,  himself  and  Orville  A.  Bull,  were  the  only  per- 
sons authorized  to  act  for  the  company ;  that  Hodnett  maj 
have  been  approached  by  these,  and  was  by  himself  asked 
for  the  right  of  way,  and  persuaded  to  give  it,  and  not  only 
freely  gave  the  same,  but  was  an  active  advocate,  trying  to 
induce  others  to  do  so.  But  he  did  not  believe  any  one  told 
Holdnett  that  the  road  would  not  damage  his  plantation  or 
lands  or  destroy  his  conveniences  of  locomotion  and  cultiva- 
tion. It  would  be  impossible  to  build  a  road  without  some 
injury  to  lands  over  which  it  passed,  but  that  damage  is 
usually  counterbalanced  by  the  increased  value  of  the  lands, 
which  was  in  this  instance  twenty-five  per  cent. 

He  believed  no  authorized  person  ever  stated  that  the  ro^d 
would  not  be  built  unless  they  got  the  right  of  way  ffratis: 
volunteer  talkers  may  have  said  so.  King's  letters  only 
amounted  to  an  undertaking  to  get  up  the  stock  to  complete 
the  road,  if  the  citizens  of  Troup  would  give  the  right  of 
way.  He  knew  nothing  of  any  representation  by  defendant 
or  its  agents  that  Hodnett's  roads  should  not  be  injured  or 
destroyed,  or  that  they  would  make  crossings  over  the  rail- 
road. Such  promises,  except  as  to  necessary  crossings  and 
stock-gaps,  would  have  been  foolish,  and  he  did  not  believe 
they  were  made.  The  engineers  and  himself  may  have 
promised  these  necessary  crossings  and  stock-gaps  while  they 
were  building  the  road. 

He  did  not  believe  any  promise  was  made  not  to  pond  the 
water ;  at  the  date  of  the  deed,  though  experimental  lines 
had  been  run,  no  one  knew  where  the  road  would  be  made. 

He  believed  that  the  sole  consideration  for  the  deed  fram 
Hodnett,  was  to  aid  in  the  public  and  private  good  to  flow 
from  the  road.  He,  as  defendant's  agent,  took  the  deed,  and 
had  no  recollection  of  any  promise  or  assurance  to  Hodnett, 
at  that  time  or  before,  that  in  consideration  of  his  gift  the 
company  would  grant  him  any  privilege  whatever ;  nothing 
was  said  about  crossings,  nor  about  disturbing  the  conveni- 
ences and  privileges  which  Hodnett  had  before  enjoyed,  nor 
about  building  him  a  turn-out  or  granting  him  an  extra  car 
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)r  private  depot,  nor  ajbout  a  market  wagon  and  team,  nor 
iboiit  a  free  ticket.  The  facts  were,  that  some  time  previous 
o  the  cxcution  of  the  deed,  at  a  public  meeting  of  the  citizens 
n  LaGrange,  Hodnett  (and  other  land  owners)  had  subscribed 
0  a  paper  giving  the  right  of  way  over  their  lands,  and 
liortly  afterwards  he  called  on  Hodnett  for  the  deed,  and  he 
xecuted  it  without  a  word  of  objection  or  asking  or  receiving 
ny  promise  or  assurance  at  that  time  by  any  oflBcer  or  agent 
f  the  company. 

It  is  admitted  that  one  field  and  part  of  two  others  of  said 
irm  are  separated  from  the  houses,  etc.,  by  the  railroad ;  that 
le  road  crosses  the  old  ways,  and  compelled  Hodnett  to  go 
•oiiud  to  haul  his  crops  home,  but  he  could  ford  the  creek 
id  go  to  cultivate  his  crop  without  thus  going  round. 
bout  this  want  of  a  crossing,  to  save  this  circuitous  route, 
odnett  had  complained,  but  demanded  nothing  but  the 
ossing,  (until  this  bill  was  filed,)  so  far  as  McLendon  knew, 
id  the  company  had  promised  nothing  but  this  crossing, 
(1  that  they  would  have  made,  but  Hodnett  would  not 
\e  it  at  a  proper  pla^e,  but  wished  it  where  it  would  be 
ry  expensive,  etc. 

And  these  promises  were  made  after  the  deed,  and  mostly 
or  the  road  was  built,  and  as  a  matter  6f  favor.  The 
>s.sing  which  they  proposed  to  make  would  have  saved  this 
uling  around,  and  would  have  been  almost  as  convenient 
at  the  place  Hodnett  wished  it,  but  he  would  not  have  it 
less  at  the  place  designated  by  himself.  It  is  admitted 
it  they  have  not  given  him  any  of  the  things  he  says  they 
aiiised,  but  all  such  promises  are  denied.  All  fraud  and 
^rc'])resentation  is  denied.     He  insists  for  the  company  that 

deed  expresses  the  true  contract,  (except  as  to  the  pecu- 
ry  consideration,)  and  prays  judgment  for  costs. 
I'll  is  case  had  been  tried  once,  and  a  new  trial  ordered  by 

Supreme  Court.     (See  29th  Ga.  Rep.,  466.) 
)ii   this  new  trial,  after  the  bill  and  answers  had  been 
1,  complainant  introduced  Hiram  Dennis,  who  testified  as 
>ws :    I  was  in  a  public  meeting  of  the  citizens  of  this 
tjty-  in  1850,  and  Hodnett  was  there.    I  have  forgotten 
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some  things^  but  I  recollect  that  Judge  Hill  spoke,  and  that 
McLendon  was  there.  Hill  spoke  of  the  great  advantages 
of  railroads,  and  urged  upon  the  citizeus  to  give  the  right  of 
way  from  LaGrange  to  West  Point. 

At  this  point  complainant  proposed  to  prove  what  Judge 
Hill  said  the  company  would  do.  Defendant  objected.  The 
Court  ruled  that  the  declarations  of  the  public  speakars 
would  not  be  binding  on  the  railroad  company  unless  made 
by  its  authorized  agents,  or  adopted  or  ratified  by  them,  and 
heard  the  testimony,  and  defendant  excepted. 

Dennis  then  stated  that  McLendon  and  Fannin  were  the 
agente  of  the  company  for  obtaining  the  right  of  way,  and 
were  both  in  the  meeting  when  the  speeches  and  declarations 
were  made  in  regard  to  the  right  of  way,  and  expressed  no 
dissent,  but  proceeded  to  obtain  signatures  for  the  right  of 
way  for  the  road.  McLendon  was  then  acting  for  the  road 
to  get  the  right  of  way.  Fannin  spoke,  and  he  and  McLen- 
don each  had  a  list  for  subscriptions.  McLendon  and  Fannin 
made  no  objections  as  to  what  had  been  said  by  Hill.  They 
asked  for  subscriptions. 

The  speakers  said  the  railroad  would  enhance  the  value  of 
lands  and  save  hauling,  said  the  company  would  leave  cross- 
ings and  build  bridges,  so  that  we  could  get  through  fields  as 
before. 

He  did  not  hear  them  say  anything  about  private  depots. 
They  said  they  spoke  in  behalf  of  the  company.  Hill  sud 
he  had  some  letters,  or  a  letter,  from  Judge  King.  Hill  said 
that  the  railroad  would  be  of  great  advantage  to  the  people 
of  the  country ;  he  said  nothing  as  to  depots  or  turn-outs,  but 
that  the  company  would  make  crossings  and  bridges. 

The  witness  then  proceeded  to  show  that  the  railroad 
divided  Hodnett's  farm  and  caused  extra  hauling ;  that  afttf 
the  road  was  built  Douglass  had  put  up  a  bridge  which  was 
worthless,  etc.,  and  gave  his  estimate  of  damages  done  to 
Hodnett  by  the  road. 

During  this  examination,  the  Court  was  requested  to  make 
complainant  elect  whether  he  would  proceed  for  a  recision  of 
the  contract  or  its  enforcement.    The  Judge  did  so,  saying 
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thaty  in  his  opinion,  this  was  a  bill  for  a  recision  of  the  con- 
tract on  the  ground  of  the  alleged  fraud  in  procuring  the 
deed,  and  must  be  tried  on  that  issue,  and  it  was  in  that  view 
alone  the  parol  evidence  was  admissible. 

The  complainant  was  then  introduced,  and  testified  that  he 
made  the  deed  on  the  day  of  the  meeting,  and  got  no  money 
for  it ;  the  citizens  were  called  together  for  a  railroad  meet- 
ing, and  speeches  were  made.  McLendon  and  Fannin  said 
the  railroad  would  not  be  built  unless  the  right  of  way  was 
given ;  he  did  not  recollect  being  there  but  once  at  a  public 
railroad  meeting  before  he  made  the  deed ;  he  was  on  the 
committee  appointed  by  the  meeting  to  get  the  right  of  way ; 
from  his  understanding  of  the  speakers,  he  was  to  have  a 
turn-out  or  platform,  as  he  pleased,  and  a  free  ticket  for  him- 
self and  family,  without  limit  as  to  time. 

He  was  asked  the  value  of  such  ticket  and  turn-out. 
Defendant  objected.  The  objection  was  overruled,  and  defend- 
ant excepted.  He  then  stated  that  the  ticket  would  be  worth 
Sl5.00'or  $20.00  per  annum;  that  he  was  to  have  the  privi- 
lege of  a  car  at  the  turn-out  at  which  to  load,  (he  was  to  ship 
wood,  etc.,)  and  the  turn-out  was  worth  fifty  dollars  per  year. 

While  Douglass  was  laying  the  track,  he  said,  "  Let  me 
get  through  to  West  Point,  and  I  will  come  back  and  fix 
your  crossing  all  right." 

This  was  objected  to,  but  the  Court  allowed  it  because 
Douglass  was  proved  to  have  been  defendants'  engineer  and 
agent. 

He  testified  that  he  would  not  have  signed  the  deed  with- 
out said  promises  made  by  the  speakers,  and  the  deed  was 
made  soon  after  the  meeting,  and  McLendon  as  agent  of  the 
company  took  the  deed. 

On  cross-examination,  he  stated  that  all  the  sayings  testified 
to  as  inducements  to  make  the  deed,  were  said  by  the  speakers 
before  the  deed  was  executed,  that  nothing  was  said  by  the 
speakers  as  to  him  individually  having  a  turn-out,  the  remarks 
were  general ;  the  speakers  said  those  who  gave  the  right  of 
way  would  get  privileges  and  get  their  property  enhanced  in 
value,  and  he  thought  they  said  such  would  get  free  tickets ; 
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he  understood  Judge  Hill  to  say  that  such  would  have  a  turn* 
out  and  car,  that  the  citizens  would  have  to  load  the  car. 
Nothing  was  said  about  these  things  when  he  signed  the 
deed.  He  also  stated  his  damages,  etc. ;  that  he  was  on  the 
committee  to  get  right  of  waj,  and  promised  to  each  one  who 
gave  it  a  turn-out  and  car,  and  most  of  the  land  owners  to 
West  Point  gave  it. 

Dr.  R.  A.  T.  Ridley  testified  how  bad  was  the  way  and 
what  was  the  distance  around  after  the  road  was  built,  etc.^ 
and  that  he  told  Douglass  of  it,  and  he  said  something  ahoat 
a  difficulty  with  Hodnett,  and  as  soon  as  that  was  settled  he 
would  put  up  a  bridge.  This  was  allowed  over  the  objection 
of  defendant,  and  defendant  excepted.  He  also  stated  that 
Judge  Hill,  in  his  speech,  said  something  about  free  tickets, 
he  thought;  that  Douglass  built  a  poor  bridge^  and  gave  his 
opinion  and  reasons  therefor  as  to  the  damage. 

Complainant  examined  also  Mr.  Greenwood  and  John 
Dennis  as  to  the  value  of  the  right  of  way,  and  tlie  inconve- 
niences and  damages,  and  closed. 

The  defendant  offered  no  testimony. 

The  Court  charged  the  jury  that  if  they  should  believe, 
from  the  evidence,  that  the  deed  from  the  plaintiff  to  the 
right  of  way  through  his  land  to  defendant  was  procured  by 
the  false  or  fraudulent  representations  of  defendant  or  its 
authorized  agents  before  and  at  the  time  of  its  execution, 
and  that  the  same  would  not  have  been  executed  by  plaintiff 
to  defendant  but  for  such  false  and  fraudulent  representations 
made  by  defendant  or  its  authorized  agents^  then  they  might 
find  and  decree  that  the  deed  be  set  aside  and  cancelled ;  hot 
if  they  should  believe  from  the  evidence  plaintiff  voluntarily 
executed  the  deed  to  the  right  of  way  through  his  land,  with- 
out any  false  or  fraudulent  representations  made  by  the 
defendant  or  its  authorized  agents  to  induce  him  to  do  so, 
then  they  might  find  for  the  defendant ;  for  in  absence  of 
fraud  in  the  procurement  of  the  deed,  the  deed  itself  was  the 
highest  evidence  of  the  contract  between  the  parties,  and 
however  hard  it  might  operate  upon  the  rights  of  plaintiff^ 
he  is  bound  by  it;  as  Courts  do  not  make  contracts  for  partis 
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Fraud  must  be  proved  and  not  presumed,  without  facts  are 
proved  from  which  fraud  may  be  presumed.  What  facts  (if 
any)  have  been  established  by  the  evidence  from  which  fraud 
may  be  presumed  in  the  procurement  of  the  deed  ?  Defend- 
ant's answer,  responsive  to  the  bill,  is  evidence  for  it,  and 
when  the  answer  denies  the  fraud,  no  decree  can  be  made 
against  such  denial,  unless  controverted  by  two  witnesses,  or 
one  witness  and  other  corroborating  circumstances.  The 
complainant  is  made  a  competent  witness  by  statute,  and  it  is 
fox  the  jury  to  say  what  credit  they  will  give  to  his  evidence. 

In  considering  this  branch  of  the  case,  such  parts  of 
defendants'  answer  as  are  not  directly  responsive  to  the  alle- 
gations in .  the  bill  or  explanatory  thereof,  are  not  evidence 
for  defendant.  If  the  jury  should  believe  from  the  evidence 
that  the  deed  should  be  set  aside  for  fraud,  then  they  may 
assess  the  damages  proved  to  have  been  sustained  by  plaintiff 
for  the  use  and  occupation  of  his  land  by  defendant,  and  may 
also  find  the  former  value  of  the  right  of  way  through  plain- 
tiff's land  for  defendants'  road,  and  by  their  verdict  confirm 
the  defendants'  right  of  way  over  the  plaintiff's  land,  for  it 
is  the  object  of  a  Court  of  Equity,  when  it  gets  jurisdiction 
of  a  case,  to  do  full  and  complete  justice  between  the  parties. 

The  jury  set  aside  the  deed,  and  found  for  damages 
$2,116.00,  and  found  $1,000.00  for  the  right  of  way,  and 
confirmed  defendants'  right  to  the  same. 

The  defendant  complains  that  the  Court  erred — 

1st.  In  admitting  the  sayings  of  Judge  Hill  and  the  other 
speakers  at  the  meeting  in  LaGrange. 

2d.  In  admitting  the  sayings  or  promises  of  Douglass. 

3d.  In  admitting  evidence  of  the  value  of  the  free  ticket 
and  turn-out. 

4th.  In  charging  that  complainant  could  be  counted  as  a 
full  witness  to  overturn  the  answer. 

5th.  In  his  charge  as  to  proving  fraud,  in  adding,  "  with- 
out facts  are  proved  from  which  fraud  may  be  presumed." 
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6th.  In  charging  that  complainant  conld  have  a  decree  for 
the  value  of  the  right  of  way  if  they  set  the  deed  aside. 

A.  W.  Hammond  &  Son,  for  plaintiff  in  error. 

B.  H.  Hill  and  B.  H.  Bigham,  for  defendant  in  error. 

Walker,  J. 

While  it  is  a  general  rule  that  a  deed  will  not  admit  of ' 
parol  stipulations  being  introduced  into  it,  except  in  case  of 
fraud,  accident  or  mistake,  (Logan  vs.  Bond,  13  6a.  K.,  192,) 
yet  the  recital  of  the  payment  of  the  consideration  may 
always  be  enquired  into.  Harwell  vs.  Fitts,  20  Gra;  R.,  723; 
Martin  vs.  Grordon,  24  Gra.  R.,  533.  Fraud  vitiates  all  con- 
tracts. Coffee  vs.  Newsom,  2  Kell/s  Rep.,  442.  Upon  the 
trial  of  this  case,  the  Court,  at  the  instance  of  plaintiff  in 
error,  forced  the  plaintiff  below  to  proceed  for  a  recision  of 
the  contract,  on  the  ground  of  fraud.  The  parol  evidence 
admitted  on  the  trial  was  for  the  purpose  of  showing  that  the 
deed  for  the  right  of  way  was  obtained  by  fraud,  and  that 
complainant  had  sustained  damages  by  the  wrongful  use  of 
his  land  by  the  railroad  company.  The  issue  was  fraud  or 
no  fraud,  and  that  was  a  question  for  the  jury.  In  determin- 
ing that  question,  it  was  their  duty  to  pass  upon  all  the  evi- 
dence introduced  before  them. 

1.  By  the  statute,  the  complainant  is  made  a  competent 
witness,  his  credit  being  for  the  jury.  The  Courts  must 
consider  and  treat  him  as  a  witness,  because  the  Legislature 
has  said  so.    This  is  reason  sufficient. 

2.  Whether  the  consideration  moving  complainant  to  make 
the  deed  was  public  spirit,  and  a  desire  to  enhance  the  value 
of  his  property,  and  that  of  his  neighbors  by  securing  the  con- 
struction of  the  railroad,  or  the  other  inducements  of  a  turn- 
out, bridges,  crossings,  free  tickets,  etc.,  was  a  question  for  the 
jury.  It  is  very  certain  no  money  was  paid.  Doubtless  com* 
plainant  expected  to  be  benefitted  personally,  or  he  would  not 
have  made  the  deed.  If,  as  the  jury  have  found,  and  there  is 
testimony  to  sustain  the  finding,  the  representations  were  made, 
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as  he  swears,  to  induce  him  to  make  the  deed,  and  he,  acting 
on  these  representations,  did  make  it,  would  it  not  be  a  fraud 
on  Hodnett  to  permit  the  company  to  hold  on  to  the  deed  and 
not  comply  with  the  promises  made  as  to  the  inducements 
thereto  ?  The  company  took  possession  of  his  property  and 
have  used  it  for  about  fifteen  years,  greatly  to  his  damage,  and 
claim  they  have  a  right  to  do  so,  notwithstanding  the  jury 
have  found  that  the  deed  was  procured  by  fraud. 

It  is  insisted,  however,  that  the  evidence  proving  that  fraud 
should  not  have  been  admitt^.  The  spirit  of  our  legislation 
is  not  favorable  to  the  exclusion  of  testimonv.  The  course 
of  legislation  on  this  subject  is  in  favor  of  opening  all  the 
avenues  which  lead  to  truth,  and  admit  light  from  every  pos- 
sible source,  so  as  to  enable  the  jury  by  their  verdict  indeed 
to  speak  the  truth  of  the  transaction.  Take  the  facts  of  this 
case.  A  public  meeting  was  called  for  the  purpose  of  procur- 
ing the  right  of  way ;  the  agents  of  the  railroad  company 
appointed  for  the  purpose  of  getting  up  rights  of  way,  were 
in  that  meeting ;  one  of  them  made  a  speech;  Judge  Hill,  a 
man  of  great  influence  in  the  community,  made  a  speech  and 
read  letters  from  Judge  King,  the  President  of  the  company  ; 
the  agents  of  the  company  proceeded  in  the  meeting  to  obtain 
signatures  for  the  right  of  way,  each  having  a  list  of  sub- 
scriptions, making  no  objections  to  the  promises  of  Judge 
Hill,  but  went  on  the  same  day  and  took  the  deed  from  com- 
plainant, with  a  full  knowledge  of  the  promises  made  by 
Judge  Hill,  and  were  the  inducements  which  caused  the  com- 
plainant to  make  the  deed,  and  then  say  that  these  represen- 
tations are  not  competent  evidence !  We  do  not  so  under- 
stand the  rules  of  equity.  The  representations  were  made  by 
those  acting  in  behalf  of  the  company,  they  caused  the  com- 
plainant to  make  the  deed,  the  company  received  the  deed  and 
enjoyed  the  benefits  accruing  under  it,  and  insist  that  nothing 
shall  be  paid  for  it,  notwithstanding  the  agents  of  the  com- 
pany heard  the  promises  made  to  the  land  holders,  and  knew 
that  the  deed  was  made  on  the  faith  of  these  representations. 
Under  the  circumstances,  the  speeches  made  in  that  meeting, 
and  the  inducements  there  held  out  to  the  people,  were  made 
44 


682  SUPREME  CX3URT  OF  GEORGIA. 

Atlanta  and  West  Point  Railroad  Company  vs.  Hodnett. 


in  efiFect  by  the  agents  of  the  company,  for  they  were  made 
in  their  presence,  for  the  advancement  of  their  undertaking; 
they  were  taking  subscriptions  and  deeds  for  right  of  way ; 
and  thus  in  all  the  length  and  breadth  of  representations 
made  by  Judge  Hill  and  others  i-n  the  meeting,  adopted  and 
ratified  them  i\s  the  representations  of  the  agents  themselves. 
The  company  having  thus  induced  the  complainant  to  convey 
the  right  of  way,  should  have  complied  with  the  promises 
made ;  or  if  the  agents  had  no  authority  to  bind  the  company, 
as  they  proposed  to  do,  then  the  company  should  have  repu- 
diated the  action  of  its  agents,  and  returned  to  the  complain- 
ant the  deed  which  he  had  made.  Instead  of  doing  this,  how- 
ever, they  hold  on  to  the  deed,  make  the  road,  stop  up  com- 
plainant's passway  to  his  farm,  causing  him  to  travel  five 
miles,  instead  of  one,  to  get  to  his  fields,  pond  up  the  water, 
make  no  bridge  or  crossing,  or  in  fact  do  anything  which 
they  promised.  Such  conduct  showed  a  disregard  of  the 
rights  of  the  citizen,  and  ought  to  be  visited  with  pretty  heavy 
penalties.  The  jury,  under  the  facts,  gave  a  small  verdict  in 
favor  of  complainant,  and  the  defendant  should  be  well  satis- 
fied that  it  is  not  considerably  larger.  I  think  the  testimony 
would  have  well  warranted  a  much  larger  verdict.  One  has 
no  right  to  appropriate  the  land  of  another  without  his  con- 
sent, and  without  compensation.  When  the  company  accepted 
the  deed  and  took  the  complainant's  land,  it  should  have  paid 
him  for  it  in  the  manner  promised  by  its  agents,  or  surren- 
dered up  to  him  the  land  obtained  from  him  by  this  fraud. 
Where  the  principal  by  subsequent  approbation  adopts  the 
agent's  act,  the  act  then  becomes  that  of  the  principal,  and 
this  approbation  will  be  inferred  whenever  the  principal 
avails  himself  of  any  advantages  to  be  derived  from  the  trans- 
action. Hov.  on  Frauds,  p.  145.  In  equity  a  corporation 
may  be  bound  by  a  contract  made  on  their  behalf  before  they 
were  fully  constituted  a  corporate  body,  if  they  hate  had  the 
benefit  of  it  as  a  corporation  ;  thus  an  agreement  made  by  tlie 
projectors  of  a  railway  company,  on  behalf  of  the  projected 
company,  was  held  to  bind  the  corporation,  they  having 
enjoyed  the  benefits  of  it.     Grant  on  Corp.,  p.  294,  citing 
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Edwards  vs.  Grand  J,  R.  R.  Co.,  7  Sim.,  337 ;  S.  C.  1  My., 
&c.,  650. 

But  does  a  case  so  plain  need  any  authority  to  sustain  it  ? 
The  railroad  company  have  a  deed  which  the  jury  have  found 
was  p/ocured  by  fraud.  The  company  do  not  pretend  that 
they  ever  paid  a  cent  for  it,  except  the  locating  of  the  road  on 
the  complainant's  property.  It  is  not  right  that  the  company 
should  keep  the  property  and  not  pay  for  it.  They  refuse  to 
pay  as  they  contracted,  then  the  jury  did  right  to  set  aside 
the  deed  and  award  damages  to  the  plaintiff  for  the  wrongful 
use  of  his  property. 

We  approve  of  the  direction  given  by  the  Court  in  relation 
to  the  right  of  way.  The  road  needs  the  right  of  way,  and  as 
equity  does  complete  justice,  it  was  proper  that  the  whole  dis- 
pute should  be  settled  by  one  decree;  and  therefore  the  assess- 
ment by  the  jury  of  the  damages  for  the  right  of  way  was 
right  and  proper.  Equity  having  obtained  jurisdiction,  very 
properly  retained  it  and  settled  the  whole  matter  between  the 
parties,  so  that  there  should  be  an  end  of  litigation  in  rela- 
tion to  this  transaction. 

Judi;ment  affirmed. 
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&  Klink  are  removing  their  property,  to  be  removed 
beyond  the  limits  of  this  State,  and  that  John  F. 
Kliuk  is  absconding,"  is  a  substantial  compliance  with 
our  attachment  laws,  which  are  now  to  be  liberally 
construed.  Kennon  &  Klink  vs.  Evans,  Gardner  & 
Co 89 

.  That  the  affidavit  contains  two  grounds  on  which  the 
attachment  issues,  instead  of  one,  is  not  a  good  objec- 
tion to  the  attachment.     Ibid. 

,  Attachments,  though  not  directed  to  special  bailiffs  of 
County-Courts,  by  name,  when  served  by  them,  re- 
turnable to  the  Superior  Courts,  will  be  sustained  as 
le<ral.     J.  31.  &  R.  W.  Wade  &  Co.  vs.  Stout.,.. 95 

An  officer  of  one  county  may  issue  an  attachment  re- 
turnable to  the  Courts  of  another.  Cox  vs.  Fdder, 
J'J.r€cutrix 597 

An  Executor  de  son  toH^  who  is  removing  the  assets 
of  the  deceased  out  of  the  county,  is  liable  to  be  at- 
tuclied  and  the  assets  levied  on.     lb. 


688  INDEX. 

ATTACHMENT  IN  EQUITY  PRACTICE. 

1.  A  Court  of  Equity  will  enforce  obedience  to  its  orders 

by  attachment.     Howard  vs.  Durand 346 

2.  The  action  of  the  Superior  Courts  in  punishing  par- 
ties for  contempt,  will  not  be  controlled,  except  they 
abuse  their  discretion.     76. 

3.  In  some  cases  the  punishment  of  a  party  for  a  cjon- 
tempt  is  a  remedial  proceeding,  to  which  the  opposite 
party  is  entitled,  though  it  may  not  be  necessary  for 
the  vindication  of  the  authority  of  the  Court.  In 
such  a  case  if  the  Court  below  fail  to  give  the  party 
his  rights,  this  Court  will  correct  the  error,  and  grant 
the  party  that  relief  to  which  he  is  entitled.     lb. 

4.  When  a  party  consents  to  the  violation  of  an  injunc- 
tion granted  at  his  instance,  and  takes  upon  himself 
the  management  of  the  case,  he  cannot  subsequently 
have  the  opposite  party  punished  for  such  violation. 
A  Court  of  Equity  will  not  lend  its  punitive  powers 
to  one  party,  to  coerce  the  oppasite  party  into  the 
making  of  new  stipulations  to  which  he  had  never 
agreed ;  nor,  under  pretence  of  punishing  for  breach 
of  an  injunction,  attempt  to  enforce  a  contract  made 
subsequent  to  its  sanction.  Equity  will  enforce  the 
rights  of  parties,  and  those  who  invoke  its  aid  should 
not  by  contract  render  nugatory  its  processes.     lb. 

ATTORNEYS. 

1.  When  the  leading  or  controlling  counsel,  especially  if 
he  theretofore  conducted  the  case  on  trial,  (although 
his  name  does  not  appear  on  the  Judge's  docket,  and 
notwithstanding  he  was  not  directly  employed  by  the 
party  whom  he  represented,)  is  absent  by  leave  of  the 
Court,  the  case  should  not  be  tried  without  the  con- 
sent of  the  suitor.     Summerlin  vs.  Dent  et  al 64 

2.  A  judgment  regularly  entered  up,  upon  an  acknowl- 
edgment of  service  and  confession  of  judgment  by  an 
attorney  at  law,  is  not  void,  but  only  voidable,  and 
that  upon  clear  and  decisive  proof  that  such  attorney 
at  law  acted  without  any  authority  in  the  premises  for 
the  party  (whom)  he  represented.    Dobbins  vs.  Dupree^  108 

3.  No  warrant  of  attorney  being  required  by  the  laws 
of  this  State  or  the  practice  of  its  Courts,  to  entitle 
an  attorney  at  law  to  appear  for  a  party  litigant^  the 
strong  presumption  from  his  appearance  is  that  he  was 
authorized.     Ibid. 
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4.  When  at  a  regular  term  of  the  Superior  Court,  held 
in  the  mouth  of  May,  the  Court,  not  being  able  to  get 
through  with  the  business  on  the  dockets,  adjourned 
the  Court  over  to  the  third  Monday  in  August  there- 
after in  due  form  of  law :  Held,  that  parties  and  their 
attorneys  having  business  in  that  Court,  were  bound, 
at  their  peril,  to  take  notice  of  tlie  meeting  and  ad- 
journments thereof,  and  that  this  Court  will  not  con- 
trol the  discretion  of  the  Court  below  in  refusing  to 
reinstate  a  case  dismissed  for  want  of  prosecution  at 
the  adjourned  term  of  the  Court,  upon  the  statement 
of  the  plaintiffs'  attorney  that  he  had  no  knowledge 
of  such  adjourned  term  of  the  Court.     Rawson  vs, 
Foicell 255 

5.  In  an  action  for  a  tarty  the  parties  cannot,  by  a  settle- 
ment between  themselves,  defeat  any  lien  or  claim 
which  the  attorney  may  have  under  a  contract  with 
his  client,  of  which  the  opposite  party  had  notice  prior 
to  the  consummation  of  such  settlement.  The  mere 
fact  that  an  attorney  appears  in  the  cause  is  not  such 
notice.  The  party  must  have  notice  of  the  claim 
under  a  special  contract  to  affect  him.  Gray  et  al.  vs. 
Laicson 629 

().  If  an  attorney  have  a  lien  by  special  contract,  the 
Court,  in  a  case  of  tort,  should  not  direct  a  verdict  to 
be  taken  for  the  value  of  the  attorney's  services,  but 
should  send  the  case  to  the  jury  upon  the  merits,  as 
between  plaintiff  and  defendant,  and  if  the  verdict  be 
sufficiently  large,  the  attorney  can  be  paid  thereby, 
otherwise  not.  Whether  the  defendant  in  such  a  case 
shall  pay  the  fees  of  an  attorney  for  the  plaintiff,  must 
<le}>end  u}K)n  the  recovery  by  the  plaintiff  in  the  trial 
upon  the  merits  of  the  cause  sued  on.     lb, 

AUTRE  FOIS  ACQUIT,  Etc. 
'ee  Criminal  Law,  10,  11,  12,  13. 

BAIL. 

.  A  Justice,  before  issuing  an  order  for  bail  in  an  action 
for  slander,  need  not  hear  evidence  pro  and  ce)n,  but 
should  so  far  examine  the  pleadings  and  other  matters 
connected  with  the  suit,  as  to  enable  him  to  fix  the 
amount  of  bail.     Newton  and  McOidlough  vs.  Bailey..  180 

.  Tlie  Court,  on  the  trial  of  scire  facias  against  the 
bail,  cannot  enquire  whether  the  amount  of  the  bond 
was  onerous.     Ibid. 
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3.  The  Court,  during  the  process  of  the  suit  for  slander, 
could  reduce  the  amount  of  bail  upon  defendant's  ap- 
plication.    Ibid. 

4.  Though  the  bond  be  not  technically  formal,  if  the 
recitals  in  it  sufficiently  show  that  it  was  taken  as  the 
bail  bond  in  that  case,  the  security  can  take  nothing 
by  this  informality.     Ibid. 

5.  To  fix  bail,  the  ca.  sa.  may  be  returned  before  the 
next  term  after  it  was  issued.     Ibid. 

6.  Where  a  bail-bond  was  taken  by  the  Sheriff,-  in  a 
civil  suit,  payable  to  the  plaintiff,  conditioned  that  if 
the  principal  defendant  shall  well  and  truly  pay  and 
satisfy  the  condemnation  of  the  Court,  or  render  his 
body  to  prison  in  execution  of  the  same,  in  terms  of 
the  law,  in  such  cases  made  and  provided,  and  upon 
failure  thereof  H.  W.  A.,  his  security,  shall  do  it  for 
him  :  Heldj  that  such  a  bail-bond  was  good  and  valid 
under  the  laws  of  this  State.  Scott  vs.  Russdl  &  Al- 
len   494 

BAILEE.     See  Common  Carriers. 

BAILIFFS  OF  COUNTY-COURTS. 

1.  Special  Bailiffs,  created  by  the  County-Court  Act,  are 
substantially  in  their  duties  and  powers  Constables. 
Attachments,  though  not  directed  to  them  by  name, 
when  served  by  them,  returnable  to  the  Superior 
Court,  will  be  sustained  as  legal.  Wade  &  Co.  vs. 
Stout 95 

BASTARDS.     See  Minors,  2,  3,  4. 

BONDS. 

Bond,  Appeal.     See  that  title,  1. 

Bond  of  Indemnity,  4. 

Bonds,  Lost.     See  Lost  Papers,  1. 

Bond,  Breach  of.     See  Condition  Precedent,  2. 

CARRIERS.    See  Common  Carriers. 

CA.  SA. 

1.  To  fix  bail,  the  ca.  sa.  may  be  returned  before  the 
next  term  after  it  was  issued.  Netvton  and  McChd- 
lough  vs.  Bailey 180 
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Bass  VS.  Ware, 84th  "  "     489 

liERBT  vs.  Cooper, 28th  "  **     646 
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CoruRAN  va.  Davis, ..20th  "  **      403 
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Coffee  vs.  Newso.h, 8th  **  "     596 

Coleman  vs.  The  State, 28th  "  "     386 

CoujuiTT  vs.  Bonner, 2d  **  **    Kelly 404 
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Davis  vs.  Smith, 5th  "  "     580 

Dbboard  vs.  Brooks, 28th  **  *<     188 

Diomitari  vs.  Choate  ctaZ., 28th  "  •'     387 

Doe,  ex  dem,,  Hanby  et  <d.  vs.  Tucker, 28th  **  " 387 

Doe,  ex  c^em.,  Truluck  vs.  Peeples, Ist  "  ^*    Kelly 444 

Ei-iMc^o/.  vs.  Garrard 26th  »*  **     275 

Ellington  vs.  Coleman, 34th  ^*  **     44S 

Evans  vs.  WAiJtER, 35th  "  **     328 

Fain  vs.  Caktright, 5th  **  **     486 

Field  vs.  Walker 36th  **  "     569 

Fish  vs.  Chapman, 2d  "  **    Kelly 648  644 

Fish  vs.  Van  Winkle, 34th  •*  **     443 

Franks  vs.  Hamilton, 29th  **  **     564 

Freeman  vs.  Bass, 84th  *^  **     439 

Gibson  vs.  The  State 35th  "  "     476 

Oilmore  vs.  Lidden 23d  "  "     183 

<tOrdon  vs.  Robertson, 26th  *^  "     s. 624 

Hand  vs.  Armstrong, ..34th  *'  **     439 

Hannahan  vs.  Nichoi-s, 17th  "  **     573 

Ha:ux)W  vs.  Ross ER,  Scurry  &  Co., 28th  "  "     511 

Harwell  vs.  Fitts 20th  "  "     680 
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Holt  vs.  The  Bank, 9th  ''  **     696 
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Johnson  vs.  Riley, 13th  **  **     890 
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Jordan  vs.  The  State, 22d  "  " 451 

Kenon  vs.  Miller, 2d  "  ''    Kelly 586 

KiNSBY  vs.  Seusburgh  etaL,  17th  "  "     438  434 

Lang  vs.  Brown, 29th  "  '^     253 
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Martin  vs.  Gordon, 24th  **  "     680 
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McDouoALD  VS.  Hall, 3d    Qni.  R. 
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McIntosh  vs.  Hamilton 85th   "  •' 
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CAVEAT.    See  Wills,  1,  3. 

CERTIORARI. 

1.  Certiorari  from  a  decision  of  a  County-Judge,  must 
be  sued  out  within  ten  days  from  the  decision,  and 
not  afterwards,  that  being  the  time  prescribed  therefor 
in  the  act  organizing  the  County-Courts.  Robin  vs. 
Nobles  &  MiteheU 271 

2.  A  substantial  compliance  with  section  3967  of  the 
Code,  requiring  written  notice  of  the  sanction  of  a 
writ  of  certiorari,  and  the  time  and  place  of  hearing, 

is  sufficient.     Milam  vs.  SproiUl 393 

3.  The  object  of  giving  the  notice  is  to  liable  the  party 
notified  to  take  steps  necessary  for  his  defence.    Ibid, 

4.  Ex  parte  affidavits,  taken  subsequent  to  the  granting 
of  a  certiorari,  are  inadmissible  upon  the  hearing  of 
the  case  before  the  Superior  Court.    Ibid. 

5.  When  a  certiorari  is  applied  for  under  the  provisions 
of  the  Code  which' does  not  require  the  sanction  of  a 
Judge,  a  notice  to  the  adverse  party  that  a  petition  for 
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a  writ  of  Gertiorari  has  been  Jiled  in  the  Clerk's  office 
of  the  Superior  Court,  for  the  removal  of  the  case  from 
a  Justice  8  Court  to  the  Superior  Court,  will  be  suffi- 
cient.   Price  V8*  Munroe 523 

CESTUI  QUE  TRUST.    See  Mortgage,  6. 

CHANCERY.     See  EquUy, 

CHARGE  OF  THE  COURT. 

1.  A  charge  unauthorized  by  the  evidence  is  good  ground 

for  a  new  trial.     Wall  V8.  McOrary. 56 

2.  Where  a  defendant  is  indicted  and  put  upon  his  trial 
for  the  crime  of  murder,  it  is  the  duty  of  the  Court 
to  give  in  charge  to  the  jury  the  law  defining  that 
offence ;  and,  if  the  evidence  shall  authorize  it,  but 
not  otherwise,  also  to  give  in  charge  to  the  jury  the 
law  defining  the  inferior  grades  of  homicide  less  than 
murder,  as  declared  by  the  Code  of  this  State.  Wash- 
ington v8.  The  State 222 

\,  When  the  defendant  is  indicted  as  the  actor,  or  abao- 
lute  perpetrator  of  the  crime  of  murder  under  the 
Code,  it  is  error  in  the  Court  to  charge  the  jury,  that 
they  can  find  him  guilty  as  principal  in  the  second 
degree ;  but  on  the  trial  of  a  defendant  so  indicted,  if 
the  evidence  shall  authorize  it,  the  Court  may  charge 
the  jury  that  if  they  believe  from  the  evidence  that  it 
was  the  intention  of  the  parties  engaged  in  a  common 
difficulty,  to  do  an  unlawful  act,  and  the  defendant  in 
the  prosecution  of  that  intention  committed  the  homi- 
cide upon  the  deceased ;  or  if  they  should  believe  from 
the  evidence  that  the  homicide  was  committed  upon 
the  deceased  by  either  of  the  parties  engaged  in  the 
prosecution  of  that  common  intention,  then  they  might 
find  him  guilty.     Ibid,  • 

When  the  Court  charged  the  jury  on  the  trial  of  a 
defendant  for  having  and  carrying  about  his  pereon  a 
concealed  pistol,  "that  if  the  prisoner  had  a  pidolj 
and  it  was  in  Dr.  Paris'  during  the  morning,  he  was 
^iiilty^  and  they  must  so  find  him'' :  Heldy  that  this 
charge  of  the  Court  was  error.  Washingtxm  V8.  The 
Siat-e...'. 242 

A  charge  not  warranted  by  the  facts  should  not  be 
given  to  the  jury.     Lewia,  8up%  vs.  Whidbee^ 371 
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6.  0,  &  B.  drew  a  special  draft  in  favor  of  M.  B.,  on 
C.  &  G.,  "against  172  bales  of  cotton,  the  title  of 
which  is  conveyed  to  M.  B.,  and  is  consigned  to  you^ 
(C.  &  G,,)  subject  to  the  payment  of  this  draft."  C. 
&  G.  accepted  the  draft.  Upon  a  suit  by  the  payee, 
against  the  drawers,  the  Court  charged  the  jury,  that 
"  under  this  contract,  the  plaintiff  had  a  right  to  take 
control  of  the  cotton  consigned  to  C*  &  G.,  and  take  it 
out  of  their  possession" :  Held^  that  this  charge  was 
wrong.  Calhoun  &  Beddingfeld  vs.  The  ifanufadur 
rera'  Bank  of  Macon 410 

7.  When  the  Court  charged  the  jury  upon  the  trial  of 
an  issue  as  to  the  truth  of  plaintiff's  affidavit  in  sueing 
out  an  attachment,  "  that  if  they  believed  from  the 
testimony  that  the  defendants  were  not  about  to  re- 
move beyond  the  limits  of  the  county  on  the  14th 
day  of  December,  1866,  the  day  on  which  said  attach- 
ment was  sued  out,  then  they  Hiust  find  the  issue  iiv 
favor  of  the  defendants " :  Held^  tliat  although  the 
charge  of  the  Court  was  too  stringent  in  confining  the 
enquiry  of  the  jury  to  the  precipe  day  on  which  the 
attachment  was  sued  out,  yet,  the  verdict  being  right 
under  the  evidence  contained  in  the  record,  a  new  trial 
will  not  be  granted  for  that  error  in  the  charge  of  the 
Court.     Louis  8iix  &  Co.  vs,  S.  Pump  A  Cb - 52G 

8.  The  Court  is  not  bound  to  give  in  charge  a  general 
proposition,  though  it  be  the  law,  unless  it  be  appli- 
cable to  the  facts  of  the  case;  and  if  such  general 
charge  be  requested,  he  may  modify  or  add  to  it  so  as 
to  make  it  pertinent  to  the  facts  and  the  issued  to  be 
tried.     Southern  Express  Company  vs.  Newby 635 

9.  Although  the  charge  of  the  Court  may  not  be  techni- 
cally accurate,  yet  if  in  effect  he  has  submitted  to  the 
jury  the  legal  rules  which  should  control  their  finding, 
and  it  appears  from  the  whole  case  that  justice  has 
been  dohe,  a  new  trial  should  not  be  granted.  JVr- 
hune  vs.  Dever « 648 

COMMON  CARRIERS. 

1.  A  common  carrier,  according  to  the  laws  of  this 
State,  cannot  limit  his  l^al  liability  as  such,  inrposed 
upon  him  by  that  law,  by  any  notice  given  either  by 
publication  or  by  entry  on  receipts  given  for  the  gooda 
or  tickets  sold ;  but  he  may  make  an  express  oontraet; 
with  the  shipper  of  the  goods,  which  may  be  proved 
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outside  of  the  receipt  given  therefor,  and  will  then  be 
governed  thereby.  The  Sauthetti  Express  Company 
V8.  BameSf  Trustee 532 

2.  An  Express  Company  which  pursues  continuously, 
for  any  period  of  time,  the  business  of  transporting 
goods,  packages,  etc.,  is  a  common  carrier ;  and  in  case 
of  the  loss  of  the  goods,  etc.,  the  presumption  of  law 
is  against  it,  and  no  excuse  will  avail  it  unless  the  loss 
was  occasioned  by  the  act  of  God  or  the  public  ene- 
mies of  the  State.     Southern  Express  Co,  vs.  Newby..  635 

3.  The  responsibility  of  the  carrier  commences  with  the 
delivery  of  the  goods  to  himself  or  agent  at  the  place 
where  he  is  accustomed  or  agrees  to  receive  them. 
And  if  the  agent  agrees  to  receive  them  at  the  depot, 
where  they  are  at  the  time,  the  liability  as  a  common 
carrier  begins.     Ibid, 

L  When  the  Southern  Express  Company  gave  a  receipt, 
acknowledging  the  delivery  of  certain  goods  "to  be 
forwarded,*'  and  expressing  in   the   receipt  that  the 
company  would  not  be  liable  for  any  loss  from  any 
cause  whatever,  except  for  fraud  or  gross  negligence, 
and  that  when  the  value  of  the  property  was  not 
specified  in  the  receipt,  the  company  would  not  be 
liable  for  a  sura  exceeding  fifty  dollars  for  each  pack- 
age :  Held,  that  the  receipt  is  evidence  only  of  the 
reception  of  the  goods  by  the  company  for  the  pur- 
poses therein   specified,  and  is  not  evidence  of  an 
express  contract :    Held,  also,  that  such  an  express 
contract  as  is  contemplated  by  the  Revised  Code,  Sec. 
2042,  cannot  be  proved  in  this  way ;  and  the  giving 
of  the  receipt  and  the  acceptance  of  it  by  the  shipper, 
do  not  relieve  the  company  from  the  liability  imposed 
by  the  law  upon  common  carriers.     Ibid. 

The  liability  of  the  carrier  commences  when  he  re- 
ceives the  goods;  and  if  they  be  lost,  he  must  show 
such  facts  as  will  relieve  him  from  liability,  or  he  will 
be  held  responsible.     Ibid. 

CONCEALED  WEAPONS.    See  Criminal  Law,  6,  7. 

CONDITION  PRECEDENT. 

Suit  was  brought  on  a  policy  of  insurance  obligating 
the  insurance  company  to  pay  a  certain  sum  "within 
?jxty  days  after  due  notice  and  proof  of  the  death  of 
:he  assured  :    Held,  that  allegation  and  proof  of  such 
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notice  and  death  are  conditions  precedent  to  a  recov- 
ery on  such  policy.  Jackson  &  Jncksan,  ExecvAorSj 
V8.  The  Scyuikern  Mxducd  lAfe  Inswrarice  Company 429 

2.  When  a  bond  of  indemnity  is  given  against  the  pay- 
ment of  money  due  oh  the  outstanding  debts  of  a 
mercantile  firm,  the  plaintiff  must  show  some  loss  or 
damage  sustained  by  the  actual  payment  of  the  money 
due  upon  such  debts^  or  that  which  the  law  considers 
equivalent  to  an  acti^al  payment  thereof,  in  order  to 
constitute  a  breach  of  the  bond.  The  existence  of  a 
mere  legal  liability  to  pay  such  debts  is  not  sufficient. 
Hai^ey  vs.  Daniel 562 

CONDONATION. 

1.  Condonation  is  a  conditional  forgiveness  of  all  ante- 
cedent guilt  After  a  reconciliation^  fresh  acts  of 
cruelty  will  revive  acta  of  cruelty  and  also  of  adul- 
tery. Condonation  is  not  so  readily  presumed  against 
the  wife  as  the  husband.  Knowledge  of  the  guilt  of 
the  husband,  and  forgiveness  by  the  wife,  are  not 
legally  to  be  presumed,  but  must  be  clearly  and  dis- 
tinctly proved,  in  order  to  bar  the  action.  Odom  vs. 
Odom , 286 

CONFEDERATE  CURRENCY,  Etc. 
See  Ordinance  of  1865. 

CONFESSION  OF  JUDGMENT. 
See  Attorneys^  2,  3,  4. 

CONSENT.    See  Waiver. 

CONSTITUTIONAL  LAW. 

See  Retroactive  Legislation. 

m 

CONSTRUCTION  OF  CONTRACTS. 

See  Ckyniracts. 

CONSTRUCTION  OF  STATUTES. 

See  Retroa^ctive  Legislation  arid  Attachments. 

CONTEMPTS. 

1.  The  action  of  the  Superior  Courts  in  punishing  a 
party  for  a  contempt,  will  not  be  controlled,  except 
they  abuse  their  discretion.    Howard  Qs.  Dicrand^..^,  346 
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2.  In  some  cases,  the  punishment  of  a  party  for  a  con* 
tempt  is  a  remedial  proceeding,  to  which  the  opposite 

.     party  is  entitled,  though  it  maj  not  be  necessary  for 
the  vindication  of  the  authority  of  the  Court.     IbicL 

3.  In  sach  a  case,  if  the  Court  below  fail  to  give  the 
party  his  rights,  this  Court  will  correct  the  error,  and 
grant  the  party  that  relief  to  which  he  is  entitled. 
Ibid, 

4.  A  Court  of  Equity  will  not  lend  its  punitive  powers 
to  one  party,  to  coerce  the  opposite  party  into  the 
making  of  new  stipulations  to  which  he  had  never 
agreed ;  nor  under  pretence  of  punishing  for  breach 
of  an  injunction,  attempt  to  enforce  a  contract  made 
subsequent  to  its  sanction.     Ibid. 

CONTINUANCES. 

1 .  When  the  leading  or  controlling  counsel,  especially  if 
he  theretofore  conducted  the  case  on  trial,  (although 
his  name  does  not  appear  on  the  Judge's  docket,  and 
notwithstanding  he  was  not  directly  employed  by  the 
party  whom  he  represented,)  is  absent  by  leave  of  the 
Court,  the  case  should  not  be  tried  witnout  the  con- 
sent of  the  suitor.    Summerlin  vs.  Dent  et  al 54 

I.  This  Court  will  not  control  the  discretion  of  the 
Court  below  in  refusing  to  continue  a  case,  when  the 
party  applying  therefor  fails  to  state  any  material  Joud 
which  he  expects  to  prove  by  the  witness  whose  evi- 
dence he  seeks  to  obtain,  applicable  to  the  issue  on  the 
trial  before  the  Court.  Iamxs  Stix  &  Co,  vs.  8.  Pump 
&  Co 626 

.  All  misnomers  in  judicial  proceedings  on  the  civil 
side  of  the  Court  are  amendable,  without  working  un- 
necessary delay.     Haines  vs.  Curry 602 

An  amendment  of  the  pleadings  is  no  cause  for  a  con- 
tinuance, unless  the  opposite  party  is  surprised  thereby 
and  less  prepared  for  trial  in  consequence  thereof.  lo. 

A  mistake  of  the  Clerk  in  copying  a  declaration, 
shall  work  no  injury  to  a  party,  when,  by  amendment, 
justice  may  be  promoted.  Therefore,  when  the  Ckrk, 
in  copying  a  declaration,  inadvertently  changed  the 
order  of  tne  initials  of  the  name  of  a  party  to  a  copy 
note  saed  on,  such  mistake  is  no  ground  for  dismissing 
or  continuing  the  case.     Ibi(L 

45 


698  INDEX. 

CONTRACTS. 

1.  When  one  party  seeks  to  recover  damages  for  tie 
violation  of  a  contract,  the  other  party  may  show  that 
plaintiff  has  not  complied  with  his  obligations  under 
the  contract,  and,  in  good  conscience,  i»  liable  to  de- 
fendant.    Williams  vs.  Waters 464 

2.  The  well  established  rule  of  law  is,  that  parol  evi- 
dence is  inadmissible  to  add  to,  take  from,  or  vary  a 
written  contract.    Ibid. 

3.  The  construction  of  an  unimpeached  written  contract  i9 
.  a  question  for  the  Court,  whose  duty  it  is  to  ascertain 

the  intention  of  the  parties,  if  possible,  and  enforce 
the  contract  according  to  its  terms  and  stipulations. 
Ilnd. 

4.  When  a  mere  bond  of  indemnity  is  given  against  the 
payment  of  money  due  on  the  outstanding  debts  of  a 
mercantile  firm,  the  plaintiff  must  show  some  loss  or 
damage  sustained  by  the  actual  payment  of  the  money 
due  upon  Buch  debts,  or  that  which  the  law  considers 
equivalent  to  an  actual  payment  thereof,  in  order  to 
constitute  a  bi'each  of  the  bond.  The  existence  of  a 
mere  legal  liability  to  pay  such  debts  is  not  sufficient. 
Harvey  vs»  Daniel • ^  562 

6.  A  party,  at  the  request  of  the  maker  of  a  promissory 
note,  took  it  up  from  the  payee,  and  the  purchaser 
claimed  a  balance  to  be  due  thereon ;  and  in  ooosid- 
eration  that  the  holder  would  not  attach  the  property 
of  the  maker,  and  would  permit  him  to  move  out  of 
the  State,  a  third  party  signed  the  note  as  surety. 
Suit  was  brought  on  the  note  against  this  surety,  and 
the  Court  below  decided  that  the  note  sued  on  did  not 
contain  such  a  promise  in  writing  as  would  be  bind- 
ing under  the  statute  of  frauds,  and  non-suited  the 
plaintiff:  -HeW,  this  was  error.     Green  vs.  Collins 581 

6.  A  promissory  note  given  to  suppress  a  prosecution 
for  felony,  is  void.     Br(ywn  vs,  Padgett 609 

7»  Misrepresentation  of  a  material  fact  made  by  mistake 
and  innocently,  and  acted  on  by  the  opposite  par^', 
constitutes  legal  fraud,  and  the  injured  party  may  be 
relieved  from  the  consequences  of  such  misrepresenta- 
tion.    Terhune  vs.  Dever .r. 648 

8.  No  particular  form  of  words  is  necessary  to  consti- 
tute a  warmnty.     Ibid. 
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9.  To  make  an  affirmation  at  the  time  of  sale  a  war- 
rmtj,  it  must  appear  to  have  been  so  intended^  and 
not  to  have  been  a  mere  expression  of  opinion.  An 
affirmation  of  the  soundness  of  a  horse^  made  bona 
fde  at  the  time  of  sale,  does  not  necessarily  amount 
to  a  warranty ;  whether  the  words  used  amount  to  a 
warranty  or  not^  is  a  question  for  the  jury^  under  the 
rules  of  law  applicable  to  the  case.     Ibid. 

10.  When  a  party  warrants  the  soundness  of  a  horse,  he 
is  liable  on  his  warranty,  if  the  horse  be  unsound, 
whether  at  the  time  the  warranty  was  made,  he  knew 
of  the  unsoundness  or  not.     IbtcL 

11.  A  party  on  the  first  day  of  April,  1863,  received  a 
bill  of  sale,  conveying  to  him  with  warranty  of  title, 
a  negro  slave  then  residing  in  Georgia,  ana  who  had 
been  for  three  months  previous  thereto,  and  in  consid- 
eration thereof,  gave  a  promissory  note  for  $1,200.00. 
Suit  was  brought  on  the  note,  and  a  recovery  had : 
Hddf  that  the  recovery  was  right.  Cobb  vs.  Battle, 
34th  Ga.  B.,  483,  in  principle,  covers  this  case.   Hcta- 

lett  vs.  Harris,  632;  N.  H.  8.  Man'fg  Co.  vs.  Dykes...  632 

As  to  Guarardyj  see  that  title. 

CONVERSION.    See  iZaaroocfe. 

CONVEYANCING. 

1.  When  a  teMirHrfoT-Ufe  in  land,  holding  under  the  will 
of  her  deceased  husband,  conveyed  the  entire  estaie  in 
fee  simple,  by  deed  of  bargain  and  sale,  prior  to  the 
adoption  of  the  Code :  Held,  that  by  the  common  law 
of  force  in  this  State,  she  forfeitea  her  life-estate  in 
the  land,  and  gave  to  the  remainder-men  the  right  of 
entry  thereon;  and  that  the  purchaser  of  the  entire 
estate,  and  those  claiming  under  him,,  holding  posses- 
sion thereof  under  color  of  paper  title  for  seven  years 
from  the  date  of  such  sale,  will  be  protected  by  the 
statute  of  limitations  against  the  remainder-men,  al- 
though seven  years  had  not  elapsed  from  the  death  of 
the  tenant-for-life.     King  vs.  Leeves 199 

.  At  common  law,  a  feoffment,  fine,  or  common  recov- 
ery, by  a  life-tenant,  forfeited  the  estate  to  the  next 
taker.     (Walker,  J.)    Ibid. 

.  A  bargain  and  sale,  or  lease  and  release  of  the  fee  by 
a  tenant-for-life,  did  not  work  a  forfeiture,  but  the 
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bargainee  or  releasee  took  sach  interest  as^ 
tenant  had  a  right  to  sell.    (Walker,  J.)    Ibu 

4.  The  old  doctrine  of  forfeiture  bv  alienation  of  a 
greater  estate  than  that  owned  ana  possessed  by  the 
tenant,  was  never  incorporated  into  nor  became  a  part 
of  the  law  of  this  State.  If  a  tenant-for-life  forfeit 
his  estate  to  the  remainder-man  by  alienation,  the 
remainder-man  then  has  two  titles — the  one  by  for- 
feiture and  the  other  in  remainder — and  he  may  en- 
force either  at  his  option,  within  the  time  prescribed 
by  the  statute  of  limitations.  He  may  be  barred  as 
to  one  title,  and  yet  recover  upon  the  other.  (Wal- 
ker, J.)     Ibid. 

5.  Where  a  decree,  for  a  specific  performance,  is  a  link 
in  a  chain  of  title,  it  must  be  considered  as  if  it  were 
a  deed  from  the  party  required  to  make  a  deed.    Doe^ 

ex  dem.j  etc.,  V8,  Hoe,  oas  ejector^  etc 321 

COSTS. 

1.  *  *  *  *  Held,  also,  that  the  jury 
should  not  have  found  a  general  verdict  for  the  de- 
fendant, even  under  section  3023  Revised  Code, 
because  the  costs  should  be  paid  by  defendant,  not^ 
withstanding  the  death  or  destruction  of  the  property 
pending  the  litigation.  Burta,  AdmW,  va,  Duncan  et  al,  676 

CRIMINAL  LAW. 

1.  Unless  there  be  great  superiority  in  physical  strength 
of  an  assailant,  who  strikes  another  a  blow  with  his 
fist,  or  ill-health  in  the  assailed  at  the  time,  or  other 
circumstance  producing  relativelv  great  inequality  be- 
tween them  in  combat,  the  assailed  cannot  justifiably 
resent  the  blow  by  stabbing  the  assailant.  Floyd  va. 
The  State 91 

2.  The  general  rule  is,  that  whether  the  stabbing  is  in 
self-defence  depends  on  the  nature  and  violence  of  the 
assault  made  on  him  who  stabs.     Ibid. 

3.  Where  a  defendant  is  indicted  and  put  upon  his  tria"! 
for  the  crime  of  murder,  it  is  the  duty  of  the  Court  to 
charge  the  jury  the  law  defining  that  oficnce  ;  and  if 
the  evidence  shall  authorize  it,  but  not  otherwise,  also 
to  give  in  charge  to  the  jury  the  law  defining  the  infe- 
rior grades  of  homicide  less  than  murder,  as  declared 

by  the  Code  of  this  State.     Waahingion  va.  The  State.  222 
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4.  When  a  defendant  is  indicted  as  the  actor  or  absolute 
perpetrator  of  the  crime  of  murder  under  the  Code,  it 
is  error  in  the  Court  to  charge  the  jury  that  they  can 
find  him  guilty  as  principal  in  the  second  degree ;  but 
on  the  trial  of  a  defendant  so  indicted,  if  the  evidence 
shall  authorize  it,  the  Court  may  charge  the  jury,  that 
if  they  believe  from  the  evidence  that  it  was  the  inten- 
tion of  the  parties  engaged  in  a  common  difficulty  to 
do  an  unlawful  act,  and  the  defendant,  in  the  prosecu- 
tion of  that  intention,  committed  the  homicide  upon 
the  deceased;  or  if  they  should  believe  from  the  evi- 
dence, that  the  homicide  was  committed  upon  the 
deceased  by  either  of  the  parties  engaged  in  the 
prosecution  of  that  common  intention,  then  they  might 
find  him  guilty.     Ibid. 

o.  When  a  verdict  is  found  against  a  defendant  of 
"  guilty  of  murder  as  principal  in  the  second  degree," 
when  he  is  indicted  as  the  absolute  actor  and  perpetra- 
tor of  the  crime,  the  verdict  does  not  speak  the  truth 
as  to  the  issue  formed  upon  the  indictment,  and  is 
error.     Ibid. 

6.  When  a  defendant  is  indicted  for  having  or  carrying 
concealed  weapons  at  a  particular  time  and  place,  it  is 
not  competent  for  him  to  introduce  evidence  upon  the 
trial,  to  prove  that  it  was  his  general  habit  to  carry  his 
weapon  about  his  person,  openly  exposed  to  view. 
Washinffton  V8.  The  State 242 

7.  When  the  Court  charged  the  jury  on  the  trial  of  a 
defendant  for  having  and  carrying  about  his  person  a 
concealed  pistol,  "that  if  the  prisoner  had  a  jnstol,  and 
it  was  in  Dr.  Paris's  during  the  morning,  he  was 
guilty,  and  they  must  so  find  him :"  Held,  that  this 
charge  of  the  Court  was  error.     Ibid. 

8.  To  constitute  a  house  a  disorderly  house  in  law,  the 
noises,  etc.,  must  be  ordinary/  and  usualj  or  common, 
and  the  disturbance  must  be  general^  and  not  of  only 
one  person  in  a  thickly  settled  neighborhood.     Pal/us 

V8.  The  State 280 

9.  Judgment  reversed,  because  the  verdict  is  strongly 
and  decidedly  against  the  evidence.  Jones  vs.  The 
State 424 

10.  It  was  a  maxim  of  the  common-law,  that  a  man 
ehsll  not  twice  be  put  in  jeopardy  for  the  same  offence. 
Black  vs.  TheStaieof  Georgia 447 
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11.  The  plea  of  auire  foia  acquit  is  good  only  when  the 
acquittal  was  on  a  sufficient  indictment.    Ibid. 

12.  The  rule  to  determine  whether  an  indictment  is  suf- 
ficient to  sustain  a  conviction  is,  would  the  judgment 
be  arrested  if  the  defendant  were  found  guilty.  If  it 
would,  a  verdict  of  not  guilty  under  it  would  be  no 
protection ;  otherwise  it  would  be.     Ibid, 

13.  Where  a  verdict  of  not  guilty  was  rendered  in  favor 
of  a  party,  though  under  a  decision  of  the  Ck>nrt  that 
the  indictment  under  which  it  is  rendered  is  too  defect- 
ive to  admit  testimony  to  be  given  in  to  convict  the 
party ;  yet  if  that  decision  is  wrong,  and  in  &ct  a  con- 
viction coul4  have  been  maintained  under  the  indict- 
ment, such  verdict  and  judgment,  when  pleaded,  will 
protect  the  party  against  a  subsequent  conviction  for 
the  same  offence.    Ibid. 

14.  According  to  the  decision  of  this  Court  in  the  case 
of  William  Gibson,  a  free  person  of  color,  vs.  The 
State,  decided  at  the  December  Term,  1866,  the  Supe- 
rior Courts  of  this  State,  prior  to  the  Act  of  17th 
March,  1866,  did  not  have  jurisdiction  for  the  trial  of 
a  free  person  of  color  charged  with  the  offence  of  "lar- 
ceny after  a  trust  delegated,"  committed  on  the  4th  of 
December,  1865.     Gibbms,  alias  BenUy  vs.  The  StaU,  475 

CRUELTY. 

1.  Legal  cruelty,  which  authorizes  a  divorce  under  the 
Code,  may  be  defined  to  be  such  conduct  on  the  part 
of  the  husband  as  will  endanger  the  life,  limb  or  h^th 
of  the  wife,  or  create  a  reasonable  apprehension  of 
bodily  hurt,  so  as  to  render  cohabitation  unsafe.  Odom 

V8.  Odom 286 

2.  Condonation  is  a  conditional  forgiveness  of  all  ante- 
cedent guilt.  After  a  reconciliation,  fresh  acts  of 
cruelty  will  revive  acts  of  cruelty,  and  also  of  adul- 
tery. Condonation  is  not  so  readily  presumed  against 
the  wife  as  the  husband.  Knowledge  of  the  guilt  of 
the  husband  and  forgiveness  by  the  wife,  are  not 
legally  to  be  presumed,  but  must  be  clearly  and  disr- 
tinotly  proved,  in  order  to  bar  her  action.    Ibid. 

DAMAGES. 

1.  If  a  railroad  company  carry  off  a  slave  without  the 
written  permission  of  his  owner,  overseer  or  employer. 
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though  the  slave  be  in  company  with  a  thief  who  had 
stolen  him,^  the  company  will  be  liable.  Brown  vs. 
The  South"  Wedem  Railroad  Company. 377 

%  Where  the  owner  reclaims  his  slave,  carried  off  as 
above  stated,  the  measure  of  damages  is  not  only  the 
hire  of  the  slave  for  the  time  he  was  absent,  with  in- 
terest added,  but  in  addition  thereto,  such  reasonable 
and  necessary  expenses  as  he  may  have  incurred  in 
reclaiming  the  slave.     Ibid, 

3.  The  cause  of  action  having  occurred  in  this  case 
before  the  Code  went  into  effect,  the  plaintiff  is  not 
entitled  to  double  the  damages  sustained,  as  provided 
for  by  section  2982  of  the  Code.     Ibid, 

DECLARATION  OF  PARTY.    See  Bes  Geata:. 

DEEDS.    See  Oonveyanoing. 
DEL  CREDERE  AGENT.   See  jBWcfence,  3. 

DISCRETION. 

Discretion  of  the  Chancellor.  See  Equity^  1,  13,  20, 
23,  24;  Equity  Practice, — 1,  2,  5.  See  Injunctiony  1. 

Discretion  of  the  Judge.    See  New  IHcd,  9,  16,  17, 

18,  19. 

Discretion  of  Juries.    See  New  Trial,  16. 

« 

DISORDERLY  HOUSE.    See  Oriminal  Law,  8. 

DISTRIBUTION  OF  DEBTORS'  ASSETS. 

1.  In  a  creditor's  bill,  others,  not  parties,  may  come  in 
after  decree,  submit  to  the  jurisdiction  of  the  Court, 
and  have  their  rights  passed  upon,  and  participate  in 
a  fund  to  which  tliey  may  be  entitled,  according  to  the 
principles  of  equity.  Martin  &  Yates  vs,  TidwM  & 
Faoor 332 

DISTRIBUTION  OF  ESTATES. 

1.  In  December,  1864,  Ralston  died  intestate,  leaving  a 
widow  and  three  minor  children  as  his  heirs-at-law. 
In  March,  1866,  one  of  the  children  died,  and  in 
April,  1866,  another  of  the  children  died,  leaving  the 
widow  and  the  other  surviving  child  as  their  heirs-at- 
law.  The  property  of  Ralston,  the  first  decedei^t, 
remained  in  the  possession  of  Thornton,  his  adminis- 
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trator.  In  Febniarj,  1867^  tb«  widow  intermarriecl 
with  Bozeman.  On  a  bill  being  filed  by  ThomtoB, 
the  administrator  of  Balston,  for  direction :  Hddy  that 
the  widow  was  entitled  to  inherit  one-half  of  the 
estate^  as  the  heir-at-law  of  her  deceased  husband  and 
children^  notwithstanding  her  intermarriage  with  Boze- 
man before  the  property  had  been  reduced  to  possession 
by  her^  and  that  the  marital  rights  of  the  hosband  did 
not  attach  to  any  part  of  the  property  under  the  pro- 
visions of  the  Act  of  1866.    BalsUm  ot.  Thoridan^ 

AdnCr 546 

See  Eqvnty,  29. 

DIVORCE. 

1.  A  suit  for  a  total  divorce,  brought  in  the  name  of  a 
lunatic  wife  by  prochien  ami,  against  her  husband,  can 
not  be  maintained.  The  right  to  institute  such  suit  is 
strictly  personal.  It  is  at  the  volition  of  the  wife 
only,  whether  such  suit  shall  be  b^un  and  proeeeuted 
or  not.  The  will  of  a  prochien  ami  or  guardian  of  a 
confirmed  lunatic,  may  not  be  the  will  of  the  lunatic. 
Courts  will  r^ard  only  the  inteHigent  wUl  of  the 
lunatic.     Worthy  V8,  Worthy « 45 

2.  The  declarations  of  the  wife  when  in  the  act  of  leav* 
ing  her  husband's  house  and  taking  certain  articles  of 
household  furniture  with  her,  made  in  the  presence  of 
his  two  sons  and  others,  are  admissible  in  evidence  for 
the  purpose  of  showing  and  explaining  her  motives 
and  conduct  at  the  time^  although  her  husband  was 
not  present.     (Mom  vs.  Odom 286 

3.  On  the  trial  of  a  libel  for  divorce,  the  ante-nuptial 
agreement  between  the  parties  ia  admissible  in  evi- 
dence, for  the  purpose  of  showing  the  source  from 
whence  the  property  was  derived,  as  provided  in  the 
Code.     Ibid. 

4.  Where  the  defendant,  shortly  before  the  separation 
between  him  and  his  wife,  had  transferred  his  property 
by  deeds  of  conveyance  to  his  children  by  a  former 
marriage;  Hdd,  that  the  deeds  were  admissible  in 
evidence,  for  the  purpose  of  showing,  in  connection 
with  other  evidence,  that  the  transfers  of  the  property 
were  made  with  a  fraudulent  intent    Ibid. 

5.  L^al  cruelty  which  authorizes  a  divorce  under  the 
Ccxfe,  may  be  defined  to  be  such  conduct  on  the  part 
of  the  busbuid  as  will  endanger  the  life^  limb  or 


INDEX.  706 

health  of  the  wife^  or  create  a  reasonable  apprehension 
of  bodily  hurt,  so  as  to  render  cohabitation  unsafe.   Ih. 

6.  Condonation  is  a  conditional  forgiveness  of  all  ante- 
cedent gailt.  After  a  reconciliation,  fresh  acts  of  cru- 
elty will  revive  acts  of  cruelty,  and  also  of  adultery* 
Condonation  is  not  so  readily  presumed  against  the 
wife  as  the  husband.  Knowledge  of  the  guilt  of  the 
husband  and  forgiveness  by  the  wife,  are  not  legally  to 
be  presumed,  but  must  be  clearly  and  distinctly 
proved,  in  order  to  bar  her  action.     Ibid, 

7.  Alimony  isr  an  allowance  out  of  the  husband's  estate, 
made  for  the  support  of  the  wife  when  living  separately 
from  him.  When  the  verdict  of  the  jury  was  in 
favor  of  a  divorce  a  viTieiUo  matrimoniiy  between  the 
parties,  and  they  further  found  for  the  plaintiff  the 
sum  of  $12,000 :  Held,  that  the  legal  effect  of  the  ver- 
dict under  the  Code,  is  to  vest  that  sum  in  her  as  per- 
manent alimony  for  her  support  and  maintenance 
during  her  life  only,  according  to  her  rank  and  condi- 
tion in  life.     Ibid. 

8.  When  the  Solicitor  General  is  appointed  to  see  that 
the  grounds  of  a  divorce  are  legal  and  sustained  by 
proof,  (under  §  1730,  Rev.  Code,)  he  may  introduce 
evidence,  and  enter  fully  into  the  defence  of  the  case. 
Creamer  vs.  Creamer  et  al. 618 

9.  The  Court  has  no  authority  to  order  the  husband  to 
pay  the  Solicitor  General  for  his  service.  Counsel  fees 
are*  allowed  as  " expenses  of  litigation,"  and  can  be 
granted  only  on  the  application  of  the  wife.    Ibid, 

DOWER. 

1.  The  approval  by  the  Ordinary  of  the  election  of  a 
widow  to  take  an  amount  of  money  to  be  assigned  to 
her  absolutely,  in  lieu  of  her  dower,  should  be  obtained 
before  the  commissioners  are  appointed  to  assign  dower. 
Smith  vs.  Smith 620 

DURESS. 

1.  Concentration,  by  the  agency  of  the  press  or  by  asso- 
ciations, of  public  opinion  to  effectuate  any  laudable 
intent,  as  to  support  the  government,  or  to  sustain 
l^ally  its  currency  against  depreciation,  cannot  be  con- 
sidered as  'Muress.  A  person  acting  under  the 
inflaenee  of  public  opinion  thus  produced,  is  entitled 
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to  no  relief  in  any  Court  for  acts  done  by  him  under 
the  legitimate  pressure.     Jonea  vs.  Rogers  &  Son 157 

2.  But  when  his  debtor,  being  a  member  of  a  vigilance 
committee  created  under  the  recommendation  of  a  large 
public  meeting  of  the  citizens,  and  who  publicly  an- 
nounced '^  that  they  will  hold  all  persons  as  enemies 
of  this  Confederacy,  who  shall  by  any  means  depreci- 
ate the  Confederate  currency  or  shall  refuse  to  receive 
it  in  payment  of  debts^  and  will  use  their  best  en- 
deavors to  bring  all  such  persons  to  condign  punish- 
ment, by  legal  means  if  the  laws  provide  such  punish- 
ment, but  if  not,  with  or  without  law/^ — ^reports  the 
creditor  to  the  vigilance  committee  for  having  refused 
to  receive  from  him,  in  payment  of  a  debt  due  before 
the  war^  such  currency,  and  thereupon  the  creditor  is 
summoned  to  appear  before  the  committee  to  answer 
for  his  conduct,  and  in  the  meeting  is  denounced  by  a 
member  of  the  committee  as  a  traitor,  and  publicly 
on  the  streets  by  another — the  receipt  of  the  Confed- 
erate  currency  under  such  circumstances  was  involun- 
tary;  it  was  under  constraint,  '^  duress,"  and  fear 
produced  by  the  threat  of  bringing  him  to  condign 
punishment  toith  or  wiUiaut  law — ^fears  for  his  personal 

safety  endangered  by  his  denunciation  as  a  traitor.  lb. 

3.  Equity,  in  such  case,  will  grant  relief.     Ibid. 

EJECTMENT. 

1.  Where  a  tenant-for-Ufe  in  land,  holding  under  the  will 
of  her  deceased  husband,  conveyed  the  entire  esicUe  in 
fee  simple,  by  deed  of  bargain  and  sale,  prior  to  the 
adoption  of  the  Code :  Held,  that  by  the  common-law 
of  force  in  this  State,  she  forfeited  her  life-estate  in 
the  land,  and  gave  to  the  remainder-men  the  right  of 
entry  thereon ;  and  that  the  purchaser  of  the  entire 
estate,  and  those  claiming  under  him,  holding  posses- 
sion thereof  under  color  of  paper  title  for  seven  yeans 
from  the  date  of  such  sale,  will  be  protected  by  the 
statute  of  limitations '  against  the  remainder-men,  al- 
though seven  years  had  not  elapsed  from  the  death  of 
the  tenant-for-life.     King  vs.  Leeoes 199 

2.  (At  common-law,  a  feoffment,  fine  or  common  recovery 
by  a  life-tenant  forfeited  the  estate  to  the  next  taker. 
A  bargain  and  sale,  or  lease  and  release  of  the  fee  by  a 
tenant-for-life  did  not  work  a  forfeiture,  but  the  bar- 
gainee or  releasee  took  such  interest  as  the  life-tenant 
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had  to  sell.  The  old  doctrine  of  forfeiture  by  aliena* 
tion  of  a  greater  estate  than  that  owned  and  possessed 
by  the  tenant^  was  never  incorporated  into,  nor  became 
a  part  of,  the  law  of  this  State.  If  a  tenant-for-life 
forfeit  his  estate  to  the  remainder-man  by  aliendtion, 
the  remainder-man  then  has  two  titles,  the  one  by  for- 
feiture and  the  other  in  remainder ;  and  he  may  en- 
force either  at  his  option,  within  the  time  prescribed 
by  the  statute  of  limitations.  He  may  be  barred  as  to 
,  one  title,  and  yet  recover  upon  the  other.)  (Walker, 
J.     Ibid. 

3.  Though  the  attorney  prosecuting  a  case  may  have  no 
authority  to  use  the  name  of  a  party  as  lessor  of  plain- 
tiff in  ejectment,  the  Court  should  not,  for  this  cause, 
dismiss  the  case,  unless  it  appear  also  that  the  client 

has  no  authority  to  use  the  name.      Shanks  vs.  White.  432 

4.  To  authorize  a  plaintiff  in  ejectment  to  use  the  name 
of  another,  he  must  show  some  connection  between  his 
title  and  that  of  the  person  in  whose  name  he  sues. 
Ihid, 

5.  A  plaintiff  in  ejectment  should  be  permitted  to  use 
the  name  of  another,  when  he  makes  it  clearly  appear 
to  the  Court  that  such 'is  necessary  for  the  assertion  of 
his  rights.     Ibid. 

6.  The  name  of  a  party  may  be  used  as  lessor  in  eject- 
ment, upon  proper  indemnity  being  given,  not  only 
without  but  against  his  consent,  when  it  appears  to  the 
Court  that  such  is  important  to  the  rights  of  a  party. 
Ibid. 

7.  In  an  action  of  ejectment,  a  registered  deed  for  the  pre- 
mises in  dispute,  is  admissible  in  evidence,  without 
further  proof,  unless  an  affidavit  be  filed  as  provided 
for  by  the  Code,  section  2674.      Doe,  ex  dem.,  HoUis, 

et  al.  vs.  Stevens,  tenant 463 

8.  A  party  may  attack  a  deed  for  forgery  by  any  com- 
petent evidence,  after  it  has  been  read  to  the  jury.  lb. 

9.  If  an  affidavit  be  filed  as  provided  for  by  the  Code, 
the  deed  cannot  be  read  as  evidence,  until  an  issue  as 
to  its  genuineness  be  tried.     Ibid. 

10.  A  party  has  a  right  to  give  in  such  competent  evi- 
dence as  he  may  think  proper;  and  if  he  produce 
proof  sufficient  to  satisfy  the  minds  of  the  jury,  they 
should  not  be  told  that  the  use  of  the  evidence  intro- 
duced, rather  than  of  certain  other  testimony  which 
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the  opposite  party  insists  would  have  been  stronger,  is 
a  circumstanoe  against  the  party  introdaeing  it.  Ibid. 

11.  Proof  of  an  alibi  of  the  alleged  maker  of  a  deed  at 
the  time  it  bears  date,  is  a  mode  of  impeaching  it; 
and  such  testimony  is  admissible  for  the  purpose  of 
satisfying  the  minds  of  the  jury  that  the  deed  is  a 
forgery.     Ibid. 

12.  A  party  who  claims  to  be  the  landlord  of  a  defend- 
ant in  ejectment,  cannot,  as  matter  of  right,  and  against  « 
plaintiff's  objections,  be  made  a  co-defendant,  where  it 
appears  to  the  Court  that  all  the  title  he  sets  up  was 
acquired  subsequently  to  the  bringing  of  the  action. 
Boe,  COS.  qect.y  and  Balaton,  tenant,  vs.  Dover  et  al 611 

ELECTION. 
Election  of  money  in  lieu  of  dower.    See  Dower. 

EMANCIPATION. 

1.  While  the  recognition  by  the  State  of  (reorgia  of  the 
abolition  of  slavery  in  its  borders,  may  have  been  de- 
structive of  legacies  of  that  species  of  property,  as  also 
of  the  general  testamentary  scheme  of  a  testator,  such 
facts  furnish  no  sufficient  grounds  of  caveat  to  the  pro- 
bate of  a  will.     Newsom  vs.  Tucker 71 

2.  The  doctrine  in  the  cases  of  Hand  vs.  Armstrong,  34 
Ga.,  232 ;  Freeman  vs.  Bass,  ib.,  355 ;  and  Bass  vs. 
Ware,  ib;,  386,  reaffirmed.     Bass  vs.  Freeman 435 

3.  A  party,  on  the  first  day  of  April,  1863j  received  a 
bill  of  sale  conveying  to  him  without  warranty  of 
title,  a  negro  slave  then  residing  in  Georgia,  and  who 
had  been  for  three  months  previous  thereto, — and  in 
consideration  thereof,  gave  a  promissory  note  for 
$1,200 ;  suit  was  brought  on  the  note,  and  a  recovery 
had :  HeJdy  that  the  recovery  was  right.  Cobb  vs. 
Battle,  34  Gra.  Rep.,  483,  in  principle  covers  this  case. 
Saalett  V8.  Harris  and  New  High  Shoals  MxvpHfg  Oo. 

vs.  Dykes 632 

EQUITY. 

1.  It  is  a  well  settled  rule  of  the  Supreme  Court,  not  to 
reverse  a  refusal  to  dissolve  an  injunction,  upon  the 
coming  in  of  the  answers  of  the  defendants,  unless  it 
is  made  clearly  to  appear  that  the  discretion  of  the 
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Court  was  improperly  exercised  in  retaining  the  in- 
junction.    Howell  ei  aL  vs,  Lee '  76 

2.  Threatened  waste  ^or  destruction  of  timber  land,  by 
sawiug  up  the  timber,  or  deadening  timber  land  pre- 
paratory to  opening  it  for  cultivation,  or  cutting  the 
wood  for  fire- wood  and  sale,  by  any  life-tenant  or  per- 
son claiming  through  such  an  one,  will  be  promptly 
and  efficiently  restrained  by  a  Court  of  Equity  upon 
application  by  any  remainder-man.     Dickinson  ei  al. 

t'«.  Jones  et  al 97 

• 

3.  Plaintiffs  in  error  and  others  purchased  from  Craig  a 
Ji.  fa,  against  the  Lawrenceville  Manufacturing  Com- 
pany, in  which  they  were  stockholders,  and.  gave 
therefor  their  joint  note.  One  of  the  makers  of  the 
note,  by  importuning  Craig,  procured  the  substitution 
of  another  promisor  in  his  place.  Suit  was  brought 
on  the  note,  and  the  plea  was  non  est  factum,  (by 
reason  of  the  alteration).  Equity  wiU,  under  these 
circumstances,  compel  the  withdrawal  of  that  defence, 
or  the  payment  on  the  note  of  so  much  of  the  pro- 
ceeds or  money  collected  by  defendants  on  the  fi.  fa. 
by  the  sale  of  said  company^s  property,  as  will,  to- 
gether with  what  plaintiff  (Craig)  had  otherwise  col- 
lected, pay  off  the  note.     Lowe  et  al.  vs.  Craig 117 

4.  When  a  debtor,  being  a  member  of  a  vigilance  com- 
mittee, created  under  the  recommendation  of  a  large 
public  meeting  of  the  citizens,  and  wlw  publicly  an- 
nounced "that  they  will  hold  all  persons  as  enemies  of 
this  Confederacy  who  shall  by  any  means  depreciate 
the  Confederate  currency,  or  shall  refuse  to  receive  it 
in  payment  of  debts,  and  will  use  their  best  endeavors 
to  bring  all  such  persons  to. condign  punishment  by 
legal  means,  if  the  law  provide  such  punishment,  but 
if  not,  with  or  without  law"  reports  his  creditor  to 
the  vigilance  committee  for  having  refused  to  receive 
from  him,  in  payment  of  a  debt  due  before  the  war, 
such  currency,  and  thereupon  the  creditor  is  summone*! 
to    appear  before  the  committee  to  answer  for  his 
conduct,   and   in   the   meeting   is    denounced   by  a 
member  of  the  committee  as  a  traitor,  and  publicly 
on  the  streets  by  another,  the  receipt  of  the  Confed- 
erate currency  under  such  circumstances  was  involun- 
tary ;  it  was   under  constraint,   "  duress,"   and   fear 
produced  by  the  threat  of  bringing  him  to  condign 
punishment  wit/t  or  without  laio;  fears  for  his  personal 
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safety,  endangered  by  his  denunciation  as  a  traitor. 
Equity  in  such  case  will  grant  relief.  Jones  vs. 
Rogers  &  Son v 167 

5.  Specific  performance  of  a  contract  in  writing  and 
under  seal,  made  for  and  in  behalf  of  minors,  by  an 
adult  friend,  with  a  brother  who  has  attained  his  ma* 
jority,  as  to  the  terms  upon  which  their  father's  prop- 
erty shall  be  divided,  will  be  decreed  against  such 
adult  brother.     Smith  et  al.  vs.  Smith 184 

6.  The  doctrine  of  the  ward  of  mvJtualUy  in  the  agree- 
ment does  not  furnish  the  correct  rule  for  the  decision 
of  the  case  made  by  the  record.     Ibid. 

7.  When  the  facts  stated  in  a  bill  for  relief  and  injuno 
tion  entitle  the  complainant  the  special  assistance  of 
a  Court  of  Equity,  ror  the  protection  of  his  rights,  a 
demurrer  to  the  bill  wiJl  be  over-ruled,  and  the  in- 
junction continued.     Henderson  vs.  Tamer  &  Howard^  263 

8«  Where  a  decree,  for  a  specific  performance,  is  a  link 
in  a  chain  of  title,  it  must  be  considered  as  if  it  were 
a  deed  from  the  party  required  to  make  a  deed.  DoCy 
ex  dem.,  etc,y  vs,  RoCy  cos,  qectovy  etc 321 

9.  New  parties  may  be  made  to  an  original  bill,  by  an 
amendment  in  the  nature  of  a  supplemental  bill ;  and 
the  representatives  of  deceased  persons  may  be  made 
parties  by  scire  facias.  Davis  et  al.  vs.  Singleton  & 
Black 330 

10.  Where  a  Court  of  Equity  obtains  jurisdiction  for 
one  purpose,  it  will  retain  it  until  complete  justice  is 
done  to  all  the  parties.  Martin  <k  Yates  vs.  TidweU  & 
Favor 332 

11.  In  a  creditor's  bill,  others  not  parties  may  come  in 
after  decree,  submit  to  the  jurisdiction  of  the  Court, 
and  have  their  rights  passed  upon,  and  participate  in 
a  fund  to  which  they  may  be  entitled,  according  to 
the  principles  of  equity.     Ibid. 

12.  A  Court  of  Equity  will  enforce  obedience  to  its 
orders  by  attachment     Howard  vs.  Durand....... 346 

13.  The  action  of  the  Superior  Courts,  in  punishing 
parties  for  contempt,  will  not  be  controlled,  except 
they  abuse  their  discretion.     Ibid. 

14.  In  some  cases  the  punishment  of  a  party  for  a  con- 
tempt^ is  a  remedial  proceeding  to  which  the  opposita 
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pnrty  is  entitled,  though  it  may  be  necessary  for  the 
vindication  of  the  authority  of  the  Court.     Ibid. 

15.  In  such  a  case,  if  the  Court  below  fail  to  give  the 
party  his  rights,  this  Court  will  correct  the  error,  and 
grant  the  party  relief  to  which  he  is  entitled.     Ibid. 

16.  Where  a  party  consents  to  the  violation  of  an  in- 
junction granted  at  his  instance,  and  takes  upon  him- 
self the  management  of  the  case,  he  cannot  subse- 
quently have  the  opposite  party  punished  for  such 
violation.     Ibid. 

17.  A  Court  of  Equity  will  not  lend  its  punitive  pow- 
ers to  one  party,  to  coerce  the  opposite  party  into  the 
making  of  new  stipulations  to  which  he  had  never 
agreed ;  nor  under  the  pretence  of  punishing  for 
breach  of  an  injunction,  attempt  to  enforce  a  contract 
made  subsequent  to  its  sanction.     Ibid. 

18.  Equity  will  enforce  the  rights  of  parties;  and  those 
who  invoke  its  aid,  should  not  by  contract  render 
nugatory  its  processes.     Ibid. 

19.  One  judgment  may,  upow  motion,  be  set  off  against 
another,  when  such  set-off  is  equitable.  Skrine  vs. 
SimmoThB 402 

20.  When  a  bill  was  filed  by  a  complainant  who  alleged 
that  he  was  the  sole  heir-at-law  of  a  deceased  intestate, 
praying  for  an  injunction  to  restrain  a  temporary  ad- 
ministrator from  wasting  the  estate  pending  the  liti- 
gation for  permanent  letters  on  the  estate  of  the 
(lecedent,  alleging  that  he  had  been  informed  and  be- 
lieved that  the  security  on  the  temporary  administra- 
tor's bond  wa«i  insufficient,  and  that  the  defendant  was 
insolvent ;  which  prayer  for  injunction  the  Chancellor 
refused  to  sanction,  upon  the  ground  that  the  cbm- 

pluinant  had  an  adequate  common-law  remedy,  by 
requiring  the  temporary  administrator  to  give  addi" 
tional  security  upon  his  bond  :  Held^  that  this  Court 
will  not  control  the  discretion  of  the  Chancellor  in 
refusing  the  injunction  upon  the  statement  of  facts  con- 
tained in  complainant's  bill,  the  more  especially  as 
the  charges  made  of  waste  and  fraud  on  the  part  of 
the  defendant  are  general,  without  stating  any  particu- 
lar ads  of  waste  by  the  defendant,  or  any  particular 
acts  of  fraud  done  by  him.     Montgomery  vs.  Walker ,,.  515 

21.  When  goods  were  sold  and  delivered  to  a  married 
woman  living  separate  and  apart  from  her  husband  in 
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the  State  of  Tennessee,  on  her  individual  credit,  and 
it  appearing  upon  the  face  of  the  bill  that  by  the  law 
of  that  State  she  was  considered  a  free  dealer :  Hdd^ 
that  she  might  be  sued  in  Equity  in  the  Conrts  of 
this  State,  and  ^  restrained  by  injunction  from  making 
a  fraudulent  transfer  of  goods  in  her  possession  for 
the  avowed  purpose  of  defeating  the  claim  of  her 
Tennessee  creditor,  who  had  no  adequate  legal  remedy 
against  her  to  recover  his  demands.  Sands  es.  Mar- 
burg. 634 

22.  Where  W.  borrowed  of  S.  $500.00,  and  promised  to 
pay  six  per  cent,  per  month  for  the  use  thereof  for  a 
part  of  the  time,  and  five  per  cent,  per  month  for  the 
balance  of  the  time,  which  was  paia  but  not  credited 
on  the  note,  and  afterwards  sold  out  his  entire  prop- 
erty to  a  third  party,  who  obligated  himself  to  pay  8. 
the  $500.00 ;  on  a  bill  filed  by  a  creditor  of  W., 
against  S*  and  the  third  party  who  purchased  W.'s 
entire  property,  alleging  that  W.  had  left  the  State 
and  was  entirely  insolveJity  praying  that  the  usurious 
interest  paid  by  his  debtor  W.  to  S.  might  be  credited 
on  the  $500.00  note,  and  that  the  purchaser  of  W.'s 
property  might  be  restrained  from  paying  the  ampunt 
of  the  usurious  interest  over  to  S.,  and  be  decreed  to 
pay  the  same  to  the  creditor's  demand :  Hdd,  that  the 
creditor  was  entitled  to  have  an  account  taken  of  the 
amount  of  usury  paid  by  W.,  the  insolvent  debtor,  to 
S.,  and  to  have  that  amount  applied  in  payment  of 
his  debt.     Pope  vs.  Solomons  et  al. 541 

23.  A  ne  exeat  issues  only  when  the  ordinary  process  of 
law  is  not  available  or  sufficient  against  the  debtor ; 
and  in  every  case,  to  entitle  the  party  to  the  writ,  he 
must  show  that  no  adequate  remedy  is  aibrded  at  law, 
and  that  the  defendant  is  either  removing  or  about  to 
remove  himself  or  his  property,  or  the  specific  prop- 
erty in  which  complainant  claims  an  interest.  An 
agent  may  verify  the  application  lor  a  ne  exeat,  pro- 
vided he  can,  of  his  own  knowledge,  state  the  fisusts 
as  positively  and  distinctly  as  is  required  of  the  com- 
plainant himself.  The  Court  may,  however,  at  his 
discretion,  require  the  verification  by  the  complainant 
in  person  before  granting  the  writ.  Orme  vs.  Mo- 
Pherson 571 

24.  If  a  Court  of  Equity  grant  a  new  trial  after  a  judg- 
ment rendered  at  law,  it  should  be  done  only  on  a 
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proper  case  being  made.  This  is  a  power  which 
should  be  exercised  with  great  caution.  MulUns  vs. 
Christophm' 684 

25.  No  degree  of  wrong  or  injustice  in  the  determina- 
tion of  a  case  at  law  will  entitle  the  injured  party  to 
resort  to  equity,  afler  judgment  at  law,  unless  there 
be  some  special  ground  for  such  interposition.     Ibid, 

26.  If  a  party  by  proper  diligence  could  have  protected 
himself  at  law,  but  by  negligence  failed  to  do  so,  he 
cannot  go  into  equity  to  be  relieved  from  the  conse- 
quences of  such  negligence.     Ibid, 

27.  As  a  general  rule,  a  Court  of  Equity  will  not  inter- 
fere witn  the  regular  administration  of  an  estate  by 
the  representative ;  and  to  authorize  such  interference, 
the  &ct8  must  very  clearly  show  there  is  a  good  reason 

for  60  doing.     Moody  tw.  EUerbie^  Advir 666 

28.  If  the  indebtedness  of  one  be  the  foundation  of  the 
credit  given  to  Ihe  other  party,  and  which  credit  can- 
not be  enforced  at  law,  this  may  sustain  a  set-off  in 
equity.     Ibid^ 

29.  When  a  judgment-debtor  of  an  estate  which  is  sol- 
vent and  owes  no  debts,  purchases  the  share  of  a  dis- 
tributee of  the  estate  in  the  debt,  and  there  appears 
no  reason  why  the  representative  of  the  estate  should 
collect  said  share,  except  for  the  purpose  of  paying 
back  the  money  to  the  debtor,  equity  will  restrain  the 
collection  of  such  portion  of  the  judgment,  and  order 
the  amount  credited  on  the  judgment.     Ibid. 

EQUITY  JURISDICTION. 

I .  Where  a  Court  of  Equity  obtains  jurisdiction  for  one 
purpose,  it  will  retain  it  until  complete  justice  is  done 
to  all  the  parties.  Martin  &  Yates  vs.  TidtceU  & 
Favor 332 

EQUITY  PRACTICE. 

: .  An  agent  may  verify  the  application  for  a  ne  ea^eat^ 
provided  he  can  of  his  own  knowledge  state  the  facts 
as  positively  and  distinctly  as  is  required  by  the  com- 
plainant himself.  The  Court  may,  however,  at  his 
discretion,  require  the  verification  by  the  complainant 
in  person  before  granting  the  writ. 

V^hen  O.  filed  a  bill  against  M.,  praying  a  ne  exe<xij 
which  bill  was  verified  by  F.  as  agent  of  O.,  and  who 

46 
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was  not  shown  to  have  any  knowledge  of  the  &cf9 
charged  in  the  bill,  and  who  simply  swore  that  what 
is  contained  in  the  bill,  '^as  far  as  it  concerns  tkpo^ 
nenl'a  own  act  and  deed,  or  comes  within  his  own 
knowledge,  is  true  of  his  own  knowledge,  and  that 
which  relates  to  the  act  or  deed  of  any  other  person^ 
he  believes  to  be  true" :  Held,  that  this  is  not  a  suffi- 
cient verification  to  authorize  the  issuing  of  the  writ* 
Hdd,  also,  that  the  affidavit  must  be  positive  and  not 
to  the  best  of  the  knowledge  and  belief  of  deponent. 
Hddy  ahOy  that  the  allegations  in  the  bill  may  be 
looked  to  in  connection  with  the  affidavit,  in  determ- 
ining whether  charges  are  distinctly  made  and  verified, 
so  a<»  to  entitle  the  party  to  the  writ ;  the  all^ations 
in  the  bill,  if  sworn  to,  become  in  effect  a  part  of  the 
affidavit.     Orme  r«.  McPheraon  et  al 671 

2.  Although  it  is  a  general  rule  that  on  the  coming  in 
of  the  answer  plainly  and  distinctly  denying  all  the 
facts  and  circumstances  upon  which  the  equity  of  the 
bill  is  based,  the  Court  will  dissolve  the  injunction ; 
yet,  in  some  particular  cases,  the  Court  will  continue 
the  injunction,  though  the  defendant  has  fully  an- 
swered the  equity  set  up.  The  granting  and  continuing 
of  the  process  must  always  rest  in  the  sound  discretion 
of  the  Court,  to  be  governed  by  the  nature  of  the 
case ;  and  this  Court  will  not  control  the  exercise  of 
that  discretion,  except  in  a  case  where  the  discretion 
has  been  abused.  Louia  &  Co.  d  al,  va,  Samdergery 
Blocm  &  Co 589 

3.  When  a  bill  in  equity  is  dismissed,  it  is  out  of  Court, 
and  no  decree  can  then  be  rendered  upon  it.    WhaJtley 

et  aL  vs.  Slaton  et  al 663 

4.  The  "instructions"  given  by  the  Court  to  the  Ex- 
ecutor in  this  case  are  proper,  but  they  should  have 
been  embodied  in  a  decree.     Ibid. 

6.  This  Court  will  not  control  the  discretion  of  the 
Chancellor  in  continuing  or  dissolving  injunctions, 
except  when  there  may  be  an  abuse  of  discretion. 
HoUiday  vs.  McPherson  &  Co.  et  al. 659 

See  Equity,  7,  and  9  to  20,  inclusive. 

ESTATES.     See  DidrUmtim  of  Estaies. 
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EVIDENCE. 

1.  Opinions  of  witnesses,  other  than  subscribing  wit- 
nesses to  a  willy  unless  in  questions  of  sanity  or  insan- 
ity, or  those  involving  the  admissibility  of  experts, 

are  inadmissible  as  testimony.     Elder  vs.  Elder,  Ex'r,     64 

2.  If  an  ambiguity  exists  in  a  will  made  during  the 
war,  by  the  use  of  the  word  "dollars,"  and  testimony 
has  been  admitted  to  show  that,  at  the  time  of  ma- 
king the  will,  the  currency  where  the  testator  lived 
consisted  of  Confederate  States  Treasury  notes,  the 
value  of  such  currency,  as  compared  with  gold,  at 
the  time  of  making  the  will,  should  be  allowed  to  be 
proven,  so  as  to  enable  the  jury  to  collect  the  inten- 
tion of  the  testator,  and  render  their  verdict  accord- 
ingly.    Ibid. 

3.  An  agent  of  a  person  residing  out  of  the  county 
where  the  suit  is  pending,  acting  under  a  del  credere 
commission,  and  to  whom  or  his  order  defendants' 
note  sued  on  is  payable,  under  the  Act  of  16th  of  De- 
cember, 1866,  is  to  be  deemed  as  an  original  party  to 
the  contract,  and  as  such  is  competent  to  testify. 
Archer  vs.  Greer,  AdmW 107 

4.  A  judgment  regularly  entered  up,  upon  an  acknowl- 
edgment of  service  and  confession  of  judgment  by  an 
attorney  at  law,  is  not  void,  but  only  voidable,  and 
that  upon  clear  and  decisive  proof  that  such  attorney 
at  law  acted  without  any  authority  in  the  premises  for 
the  party  (whom)  he  represented.  Dobbins  vs.  Du- 
pree 108 

5.  No  warrant  of  attorney  being  required  by  the  laws 
of  this  State  or  the  practice  of  its  Courts,  to  entitle  an 
attorney  at  law  to  appear  for  a  party  litigant,  the 
strong  presumption  from  his  appearance  is  that  he  was 
authorized.     Ibid, 

6.  The  .declarations  of  the  wife,  when  in  the  act  of 
leaving  her  husband's  house,  and  taking  certain  articles 
of  household  furniture  with  her,  made  in  the  presence 
of  his  two  sons  and  others,  are  admissible  in  evidence 
for  the  purpose  of  showing  and  explaining  her  motives 
and  conduct  at  the  time,  although  her  husband  was 
not  present.     Odomvs.  Odom 286 

7.  On  the  trial  of  a  libel  for  divorce,  the  ante-nuptial 
agreement  between  the  parties  is  admissible  in  evi- 
dence^  for  the  purpose  of  showing  the  source  from 
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whenoe  the  property  was  derived,  as  provided  in  the 
Code.     Ibid 286 

8.  Where  the  defendant,  shortly  before  the  separation 
between  him  and  his  wife,  has  transferred  his  property 
by  deeds  of  conveyance  to  his  children  by  a  former 
marriage:  Heldy  that  the  deeds  were  admissible  in 
evidence,  for  the  purpose  of  showing,  in  connection 
with  other  evidence,  that  the  transfers  of  the  property 
were  made  with  a  fraudulent  intent.    Ibid 286 

9.  Declarations  made  by  a  party  in  his  own  fiivor,  to  be 
admissible  as  part  of  the  res  gesice,  must  be  shown  by 
proof  to  have  accompanied  the  act,  or  to  have  been 
so  nearly  connected  therewith  in  time,  as  to  be  Iree 
from  all  suspicions  of  afler-thought.  Rutland  vs. 
Hatham 380 

10.  This  Court  will  not  grant  a  new  trial  on  mere  pre- 
ponderance of  evidence  against  the  verdict,  and  the 
charge  of  the  Court,  though  this  Court  may  differ 
with  the  jury  as  to  the  preponderance  of  proof,  pro- 
vided there  be  sufficient  evidence  to  support  the  find- 
ing, especially  when  the  Circuit  Judge  refuses  to  grant 
a  new  trial.     Ibid, 

11.  Suit  was  brought  on  a  policy  of  insurance  obliga- 
ting the  insurance  company  to  pay  a  certain  sum 
'' within  sixty  days  after  due  notice  and  proof  of  the 
death  of^'  the  assured:  Hddy  that  allegation  and 
proof  of  such  notice  and  death  are  conditions  prece- 
dent to  a  recovery  on  such  policy.  Jackson  &  Ja^sh- 
«07i,  Ex^rs,  vs.  The  So.  Mutual  Ia/c  Insurance  Co 429 

12.  There  being  degrees  in  secondary  evidence,  an  ex- 
amined copy  should  be  received  in  preference  to  oral 
testimony,  and  the  best  evidence  should  always  be 
produced.      Williams  vs.  Waters 454 

13.  The  well  established  rule  of  law  is,  that  parol  evi- 
dence is  inadmissible  to  add  to,  take  from,  or  vary  a 
written  contract.     Ibid, 

14.  In  an  action  of  ejectment,  a  roistered  deed  for  the 
premises  in  dispute  is  admissible  in  evidence,  without 
further  proof,  unless  an  affidavit  be  filed  as  provided 
for  by  the  Code,  section  2674.  Doe,  ex  dem.,  e^c,  t«. 
Roe,  ca^,  geetor 463 

15.  A  party  may  attack  a  deed  for  forgery,  by  any  com- 
petent evidence,  after  it  has  been  read  to  the  jury. 

Ibid. 
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16.  If  an  affidavit  be  filed  as  provided  for  by  the  Code, 
the  deed  cannot  be  read  as  evidence  until  an  issue  as 
to  its  genuineness  be  tried.     Ibid. 

17.  A  party  bas  a  right  to  give  in  such  competent  evi- 
dence as  he  may  see  proper ;  and  if  he  produce  proof 
suflScient  to  satisfy  the  minds  of  the  jury,  they  should 
not  be  told  that  the  use  of  the  evidence  introduced, 
rather  than  of  certain  other  testimony  which  the  oppo- 
site party  insists  would  have  been  stronger,  is  a  cir- 
cumstance against  the  party  introducing  it.     Ibid. 

18.  Proof  of  an  alibi  of  the  alleged  maker  of  a  deed  at 
the  time  it  bears  date,  is  a  mode  of  impeaching  it ; 
and  such  testimony  is  admissible  for  the  purpose  of 
satisfying  the  minds  of  the  jury  that  the  deed  is  a 
forgery.     Ibid. 

19.  When  a  promissory  note  is  offered  in  evidence,  and 
it  appears  to  have  been  altered  in  a  material  part 
thereof,  it  is  incumbent  on  the  plaintiff  to  explain 
such  alteration.  If  a  material  alteration  be  made  in 
a  promissory  note  by  a  party  claiming  a  benefit  under 
it,  with  intent  to  defraud  the  maker  or  other  parties  to 
it,  such  alteration  voids  the  whole  contract,  if  they  so 
insist ;  but  if  the  alteration  was  unintentional  or  by 
mistake,  or  not  made  with  intent  to  defraud,  it  will  be 
enforced  by  the  Court.  In  such  cases,  the  evidence 
should  be  clear  and  satisfactory  upon  the  point  that 
the  alteration  of  the  note  was  made  under  such  cir- 
cumstances as  will  rebut  all  motive  of  any  fraudulent 
intention;  otherwise,  the  party  ipaking  such  alteration 
should  suffer  the  legal  consequences  resulting  there- 
from.    Wheai  V8.  Arnold 479 

20.  When  the  assets  of  a  mercantile  firm  were  placed  in 
the  hands  of  its  confidential  clerk  for  the  purpose  of 
collecting  the  same  and  paying  therefrom  the  firm 
debts,  and  on  a  bill  filed  by  such  clerk,  alleging  that 
he  had  paid  out  of  his  individual  funds  a  portion  of 
the  copartnership  debts :  Held,  that  notes  given  by 
the  firm  in  his  possession,  and  receipts  for  money  to 
the  firm  creditors,  were  competent  evidence  to  be  sub- 
mitted to  the  jury,  though  not  conclusive  as  to  the 
&ct  that  the  payment  was  made  with  his  own  money. 
ScoU  V8.  Scott,  Adm'x 484 

21.  When  a  plaintiff,  as  indorser,  instituted  suit  on  a 
promissory  note,  signed  by  three  defendants  as  prin- 
cipal makers  thereof,  and  one  of  the  makers  died 
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pending  the  sutt^  and  there  being  no  legal  representa- 
tive of  his  estate  before  the  Court,  but  the  case  was 
proceeding  against  the  living  parties  only,  two  of  the 
defendants  having  filed  the  plea  of  non  ed  fachim, 
and  offered  themselves  as  witnesses,  under  the  statute 
of  1866,  to  prove  that  the  dead  party  had  no  authori- 
ty to  sign  their  names  to  the  note  either  as  partners  or 
otherwise  :  Heldy  that  however  it  might  have  been,  if 
the  representative  of  the  deceased  party  had  been  be- 
fore the  Court,  so  as  to  have  bound  the  estate  of  the 
decedent  by  the  judgment  thereof,  yet,  as  the  case 
was  proceeding  only  against  the  living  parties^  and  the 
judgment  to  be  rendered  would  only  bind  them,  the 
defendants  were  competent  witnesses  against  the  plain- 
tiff under  the  statute.     Mdd  vs.  Walker 520 

22.  Turner  sold  to  Chisholm  two  negroes,  and  warranted 
them  sound ;  the  purchase  was  made  on  account  of 
Chisholm  &  Adair,  who  were  partners.  An  action  on 
the  warranty  was  brought  by  Chisholm,  who  died 
pending  the  suit,  and  his  administrator  was  made  party 
plaintiff.  On  the  trial,  Adair,  the  partner  of  Chis- 
holm, and  an  usee  in  the  action,  was  offered  as  a  wit- 
ness for  the  plaintiff,  and  the  Court  rejected  him : 
Hddj  that  the  Court  erred.  Chisolmy  Adrnr  vs.  Turner  565 

23.  A  legatee propoundingforprobateanuncopative will, 
which  is  cavealed  by  the  heirs-at-law,  is  a  competent 
witness  in  favor  of  the  validity  of  the  will.  Btxncn 
etal.vs.  Carroll 568 

24.  By  the  Statute,  a  parfy  is  a  competent  witness ;  his 
credit  is  a  question  for  the  jury.     The  Atlanta  and 

W.  PL  R.  R.  Co.  vs.  HodneU 669 

26.  A  public  meeting  of  the  citizens  of  Troup  county 
was  held  for  the  purpose  of  procuring  from  the  land 
owners  the  right  of  way  for  the  Atlanta  and  West 
Point  Eailroad  Company,  from  LaGrange  to  West 
Point ;  agents  of  the  Company  to  procure  such  rights 
of  way  participated  in  the  meeting ;  speeches  were 
made  by  one  of  the  agents,  by  Judge  Hill  and  others, 
in  which  the  speakers  represented  that  the  Railroad 
Company  would  make  all  crossings  and  bridges  needed 
by  the  land  owners  through  whose  land  the  road  might 
pass,  and  make  a  turn-out  or  private  depot  for  those 
who  might  need  them.  The  agents  of  the  Company 
adopted  these  representations  of  the  public  speakers, 
and  a  land  owner,  acting  on  these  representations^  and 
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undersfanding  that  lie  was  to  have  ail  these  advanta- 
ges, made  a  oeed  withoat  any  pecuniary  consideration, 
conveying  to  the  Railroad  Company  the  right  of  way 
through  hie  land.  The  Railroad  Company  ran  the 
road  through  his  land  a  distance  of  two  miles,  and  then 
refused  to  make  any  pnopercrossings,  or  bridges,  or  turn- 
outs, or  depot,  or  in  any  way  comply  with  the  promises 
which  were  the  consideration  for  making  the  deed«  A 
bill  was  filed  by  the  gi^ntor  to  set  aside  the  deed  thus 
procured,  on  the  ground  that  it  was  procured  by  fraud, 
and  to  recover  damages  for  the  wrongful  appropriation 
of  his  property  by  the  Railroad  Company :  Held,  that 
it  was  admissible  to  show  the  refusals  of  the  Company 
to  comply  with  the  promises  made  by  the  agents,  as 
a  ground  for  cancelling  the  deed ;  and  that  the  induce- 
ments held  -out  in  that  meeting  by  the  public  speakers, 
under  the  facts  of  this  case^  were  admissible  for  the 
same  purpose.    Ibid. 

EXECUTION 

1.  When  an  execution  has  been  levied  on  the  property 
of  the  defendant  sufficient  to  pay  the  debt,  and  after- 
wards such  levy  is  dismissed  by  the  plaintiff  without 
the  sale  of  the  property,  the  mere  fact  of  the  dismissal 
of  the  levy  by  the  plaintiff,  when  shown  to  have  been 
unproductive,  does  not  destroy  the  lien  of  his  judg- 
ment, and  postpone  the  same  in  favor  of  junior  judg- 
ment creditors*     Ra/ioson  vs.  Davie,  et  al. 511 

EXECUTOR  DE  SON  TORT.  §ee  AUojckmeofUs,  5. 

FEES. 

1.  The  Court  has  no  authority  to  order  the  husband  to 
pay  the  Solicitor  General  for  this  service  (in  divorce 
suit.)  Counsel  fees  are  allowed  as  '^  expenses  of  liti- 
gation,'' and  can  be  granted  only  on  the  application  of 
the  wife.     Creamer  t?8.  Creamer^  tst  al. 618 

2.  In  an  action  for  a  tort,  the  parties  cannot,  by  a  set- 
tlement between  themselves,  defeat  any  lien  or  claim 
which  the  attorney  may  have  under  a  contract  with 
his  client,  of  which  the  opposite  party  had  notice  prior 
to  the  consummation  of  such  settlement.  The  mere 
fact  that  an  attorney  appears  in  the  cause  is  not  such 
notice.  The  party  must  have  notice  of  the  claim  under 
a  special  contract  to  affect  him.  Gray  et  al,  vs.  Law- 
son..... 62a 


*    » 
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3.  If  an  attorney  have  a  lien  by  a  special  oontraet,  tbe 
Courty  in  a  case  of  iortj  should  not  direct  a  verdict  to 
be  taken  for  the  value  of  the  attorney's  services,  but 
should  send  the  caBe  to  the  jury  upon  the  merits,  as 
between  plaintiff  and  defendant,  and  if  the  verdict  be 
sufficiently  large,  the  attorney  can  be  paid  thereby^ 
otherwise  not.  Whether  the  defendant  in  such  case 
shall  pay  the  fees  of  an  attorney  for  the  plaintiff, 
must  depend  upon  the  recovery  By  the  plaintiff  in  the 
trial  upon  the  cause  sued  on.    Ibid. 

FEME  CX>VERT.     See  Married  Wcmm. 

FIFA.    See  JEkcemiion. 

FORGED  DEEDS.  See  Ejectment,  7,  8,  9, 10, 11. 

FRAUD. 

1.  Misrepresentation  of  a  material  fact  made  by  mistake, 
and  innocently,  and  acted  on  by  the  opposite  party, 
constitutes  legal  fraud,  and  the  injured  party  may  be 
relieved  from  the  consequences  of  such  misrepresenta- 
tions.    Terhune  vs.  Dever 648 

See  Pnmdsaory  Notes,  4. 

GUARANTY. 

1.  Certain  stockholders  of  a  company,  under  their  hands 
and  seals,  guaranteed  the  payment  of  all  the  debts  of 
said  company  then  |>utstanding,  and  bound  them  to 
pay  all  of  said  debts  to  the  creditors,  who  would 
indulge  the  company  upon  their  claims  for  ten  months 
from  that  date :  Hdd,  that  a  creditor  of  the  company 
at  the  time,  who  indulged  the  company  ten  months, 
was  entitled  to  recover  the  amount  of  his  debt  against 
the  company  from  said  stockholders,  without  having 
notified  them  that  that  they  would  so  indulge  the 
company.  By  complying  with  the  terms  prescribed, 
the  creditor  entitled  himself  to  the  benefit  of  the  pro- 
visions of  the  guaranty  or  obligation.  Sanders  vs. 
Etehereon 401 

HOMICIDE.    See  Oriminal  Law,  3,  4,  5. 

HUSBAND  AND  WIFE. 
1.  The  laws  of  Georgia  allow  a  widow  one  year's  sup- 
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port  for  herself  and  minor  children  out  of  the  estate  of 
her  deceased  hasband.     They  do  not  contemplate  that 
she  shall  live  at  the  homestead,  and  consume  the  pro- 
visions belonging  to  the  estate,  and  have  a  yearns  sup-  . 
port  also  allowed.     Wells  V8.   Milder 194 

2.  Whenever  the  widow  applies  for  an  assignment  of  the 
year's  support,  she  must  be  charged  with  the  value  of 
what  she  previously  consumed.     Ibid. 

3.  When  the  mother  and  the  reputed  father  of  illegiti- 
mate children  have  intermarried,  and  the  father 
recognizes  the  children  to  be  his,  the  children  are  ren- 
derei  legitimate  under  the  Code,  and  such  father  of 
colored  minor  children  (the  mother  being  dead)  is  enti- 
tled to  the  custody  and  control  of  them.  Adams  vs. 
Adams 236 

4.  A  married  woman,  who  as  a  midwife  acquires  money 
by  her  separate  earnings,  with  the  consent  of  her  hus- 
band, and  afterwards,  with  his  consent,  purchases  real 
estate,  and  takes  the  title  thereto  in  her  own  name,  may 
devise  the  same  by  will,  as  her  separate  estate,  with  or 
without  his  assent,  and  after  her  death  the  husband 
cannot  invalidate  such  devise  by  a  change  of  the  title 
to  the  property  in  his  own  name,  especially  when  his 
express  assent  was  given  to  such  devise  at  the  time  of 
the  execution  of  the  will.  Cavenaugh  et  al.  vs.  Ainch-- 
backer 600 

5.  *  *  *  *  *  Heldf  that  the  widow  was  entitled 
to  inherit  one-half  of  the  estate,  as  heir-at-law  of  her 
deceased  husband  and  children,  notwithstanding  her 
intermarriage  with  Bozeman  before  the  property  had 
been  reduced  to  possession  bv  her,  and  that  the  mari- 
tal rights  of  the  husband  dia  not  attach  to  any  part  of 
the  property  under  the  provisions  of  the  Act  of  1866. 
RalsUmvs.  Thornton^  AdmW 546 

See  Alimony. 
"    Condonation. 
"    OrueUy. 
*'    Divorce. 
*'    Married  Women. 
"     Widow. 

HIGHWAYS.    See  Ways. 

HYPOTHETICAL  CHAEGE. 
See  Charge  of  the  Courty  1,  5. 
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IMPEACHMENT  OF  VERDICT.    See  Jvry,  4. 
ILLEGITIMATES.     See  mnm-s,  2,  3,  4. 

INDICTMENT. 

1.  The  rule  to  determine  whether  an  indictment  is  suffi- 
cient to  sustain  a  conviction,  is,  would  the  judgment 
be  arrested  if  the  defendant  were  found  guilty.  If  it 
would,  a  verdict  of  not  guilty  under  it,  would  be  no 
protection;  otherwise,  it  would  be.  Black  vs.  The 
State  of  Georgia 447 

2.  Where  a  verdict  of  not  guilty  has  been  rendered  in 
favor  of  a  party,  though  under  a  decision  of  the  Court 
that  the  indictment  under  which  it  is  rendered,  is  too 
defective  to  admit  the  testimony  to  be  given  in  to  con- 
vict the  party  ;  yet,  if  that  decision  was  wrong,  and  in 
fact,  a  conviction  could  have  been  maintained  under 
the  indictment,  such  verdict  and  judgment,  when 
pleaded,  will  protect  the  party  against  a  subsequent 
conviction  for  the  same  offence.     Ibid. 

INFANTS— CONTRACTS  OF.  See  EquUy,  5,  6. 
INHERITANCE.    See  Distributiori  of  Hftaies. 

INJUNCTION. 

» 

1.  It  is  a  well  settled  rule  of  the  Supreme  Court  not  to 
reverse  a  refusal  to  dissolve  an  injunction  upon  the 
coming  in  of  the  answers  of  the  defendants,  unless  it  is 
made  clearly  to  appear  that  the  discretion  of  the  Court 
was  improperly  exercised  in  retaining  the  Injunction. 
Howell  et  al.  vs,  Lee 76 

2.  Threatened  waste  or  destruction  of  timber  land,  by 
sawing  up  the  timber,  or  deadening  timber  land  pre- 
paratory to  opening  it  for  cultivation,  or  cutting  the 
wood  for  firewood  and  sale,  by  any  life-tenant,  or  per- 
son claiming  through  such  an  one,  will  be  promptly 
and  efficienuy  restrained  by  a  Court  of  Equity  upon 
application  by  any  remainder-man.     Dickinson  et  al, 

VB,  Jone»  et  al, 97 

See  further  as  to  Injunction  against  WastCy  Equity,  20. 
Ab  to  Waiver  of  Injunction^  See  Equity,  16,  17,  18. 

INSANITY.    SeeDimrce,!. 
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INTENT.     See  Criminal  Law,  4. 

INTRUDEBS  ON  LAND. 

1.  In  a  proceeding  to  eject  an  intruder  from  the  posses- 
sion of  land,  under  the  4000th  Section  of  the  Revised 
Code,  if  the  defendant  fails  at  once  to  tender  to  the 
Sheriff  such  an  affidavit  as  is  required  thereby,  he  will 
be  turned  out ;  he  will  not  be  allowed  to  tender  a  de- 
fedive  affidavit,  retain  possession  under  that,  and  when 
it  is  decided  against  him,  tender  another  affidavit  in 
terms  of  the  law  to  protect  his  possession.  Haas  vs. 
Oardner 477 

JUDGMENTS. 

1.  A  judgment  regularly  entered  up  upon  an  acknowl- 
edgment of  service  and  confession  of  judgment  by  an 
attorney  at  law,  is  not  void,  but  only  voidable,  and 
that  upon  clear  and  decisive  proof  that  such  attorney 
at  law  acted  without  any  authority  in  the  premises  for 
the  party  (whom)  he  represented.  Dobbins  V8.  Du- 
pree 108 

2.  No  warrant  of  attorney  being  required  by  the  laws  of 
this  State,  or  the  practice  of  its  Courts,  to  entitle  an 
attorney  at  law  to  appear  for  a  party  litigant,  the 
strong  presumption  is  that  he  he  was  authorized. 
Ibid. 

3.  A  judgment  rendered  by  a  Court  of  competent  juris- 
diction cannot  be  collaterally  attacked ;  it  is  valid  until 
set  aside  according  to  the  rules  of  law.  Shrine  vs:  Sim-' 
mons 402 

4.  One  judgment  may,  upon  motion,  be  set  off  against 
another  when  such  set-off  is  equitable.     Ibid. 

5.  Where  a  judgment  has  been  rendered,  and  execution 
issued  therefrom,  the  mere  absence  of  the  execution 
unaccounted  for,  is  no  evidence  that  the  judgment  has 
been  satisfied.  If  a  party  alleges  the  payment,  he 
should  establish  the  fact  of  such  payment  by  proof. 
Sanders  vs.  JEtcherson 404 

6.  When  a  promissory  note  has  been  placed  in  the  hands 
of  an  attorney  for  collection,  and  suit  had  been  insti- 
tuted thereon  in  the  name  of  the  plaintiffs,  the  right- 
ful owners  thereof,  against  the  defendants,  and  pend- 
ing the  suit,  the  plaintiff's  attorney,  on  his  own  motion, 
moved  the  Court  to  strike  out  the  names  of  the  origi- 


724  •  INDEX. 

nal  plaintifis,  aiid  substitute  in  place  thereof  the  name 
of  a  party  who  had  no  legal  valid  title  to  said  note,  and 
proceeded  to  take  a  verdict  and  sign  judgment  thereon 
in  the  name  of  such  substituted  party  plaintifiP  against 
the  defendants,  which  had  been  paid  off  by  them : 
Heldy  that  there  was  no  error  in  the  Court  below  in 
refusing  to  set  aside  and  vacate  thejudgmenton  motion 
of  plaintiff's  attorney  in  said  case  for  the  benefit  of  his 
clients,  who  were  the  original  plaintiffs  in  the  case, 
against  the  consent  of  the  defendants,  who  are  entitled 
to  be  protected  in  the  payment  of  that  judgment  under 
the  statement  of  facts  presented  by  the  record.  Pen- 
foldj  Clay  &  Co.  vs.  Singleton  &  Co 556 

7.  If  a  Court  of  Equity  grant  a  new  trial  after  a  judg- 
ment rendered  at  law,  it  should  be  done  only  on  a 
proper  case  being  made.  This  is  a  power  which  should 
be  exercised  with  great  caution.  MtUlins  vs.  Christo- 
pher   584 

8.  No  degree  of  wrong  or  injustice  in  the  determination 
of  a  case  at  law,  will  entitle  the  injured  party  to  resort 
to  Equity,  after  judgment  at  law,  unless  there  be  some 
special  ground  for  such  interposition.     Ibid. 

9.  The  ordinance  of  the  Convention  of  November,  1865, 
''to  adjust  the  equities  between  parties,'^  applies  to 
contracts  and  not  to  judgments.     Ibid. 

10.  All  judgments  rendered  prior  to  8th  November, 
1865,  were  ratified  and  affirmed  by  the  Convention, 
(Art.  V,  Sec.  1,  Par.  7)  subject  only  to  reversal  by  mo- 
tion for.  new  trial,  appeal,  bill  of  review,  or  other  pro- 
ceedings in  conformity  with  the  law  of  force  when  they 
were  rendered.     Ibid. 

11.  When  the  plaintiff  in  his  declaration  claimed  only 
$100,  the  mere  fact  that  the  copy  note  attached  to  the 
declaration,  and  the  note  itself,  when  introduced  in 
evidence,  was  for  more  than  6100,  was  no  ground  for 
arresting  the  judgment.  WUhdrna  vs.  Noble  Brothers 
&Co 699 

JUDGMENT  OF  SUPREME  COURT  FINAL. 

1.  When  a  case  has  been  heard  and  decided  in  this  Court, 
(the  Court  having  jurisdiction  of  the  parties,  and  the 
subject  matter  as  provided  by  law)  its  judgment  is 
final  and  conclusive  as  to  the  rights  of  the  parties  in 
that  case,  and  a  rehearing  will  not  be  allowed.  Rtui^ 
Survivor  J  etc.  vs.  Qwrmany^  Agentyete 257 


INDEX.  725 

JURISDICTION.    Equity. 

1.  Where  a  Court  of  Equity  obtains  jurisdiction  for  one 
purpose,  it  will  retain  it  until  complete  justice  is  done 

to  all  parties.     Martin  &  Yates  vs.  Tidwell&  Favor...  332 

2.  In  a  creditor's  bill,  others  not  parties,  may  come  in 
after  decree,  submit  to  the  jurisdiction  of  the  Court, 
and  have  their  rights  passed  upon,  and  participate  in  a 
fund  to  which  they  may  be  entitled,  according  to  the 
principles  of  equity.     Ibid. 

3.  Although  a  party  may  have  a  common-law  remedy, 
yet,  if  it  is  not  as  complete  and  effectual  as  it  would 
be  in  a  Court  of  Equity,  the  latter  Court  having  first 
taken  jurisdiction  of  the  cause,  will  retain  it.     Pope 

V8.  Solomons  et  al : 541 

JURISDICTION  OF  COUNTY  COURTS. 

1.  Under  the  provisions  of  the  Act  of  1866,  the  County 
Judge  has  no  jurisdiction  to  bind  out  colored  minor 
children  as  apprentices,  unless  such  minor  children 
are  residents  of  the  county,  and  their  parents  reside 
out  of  the  county,  or  are  dead,  the  profits  of  whose 
estate  are  insufficient  for  their  support  and  mainten- 
ance, or  their  parents,  if  residing  in  the  county,  are, 
from  age,  infirmity  or  poverty,  unable  to  support 
them.     Adams  vs.  Adams 236 

2.  The  County-Cour^  at  its  monthly  sessions,  under  the 
Act  organizing  that  Court,  had  jurisdiction  in  all 
civil  cases  in  which  not  more  than  one  hundred  dol- 
lars was  "claimed"  as  damages  or  principal  due;  and 
when  the  plaintiff  in  his  declaration  in  said  Court 
claimed  only  one  hundred  dollars  to  be  due  him,  and 
the  judgment  of  the  Court  was  for  less  than  that  sum, 
under  the  peculiar  language  of  the  statute,  giving  the 
jurisdiction  to  the  Court,  the  judgment  should  be  sus- 
tained, notwithstanding  the  note,  the  foundation  of 
the  suit,  was  for  a  larger  amount  than  one  hundred 
dollars.      Wilhelms  vs.  Noble  Bros.  &  Co 599 

JURISDICTION  OF  THE  ORDINARY. 

1 .  The  Ordinary  of  the  county  of  the  mother's  residence, 
has  no  authority  to  apprentice  an  illegitimate  without 
the  consent  of  the  mother,  unless  she  be  unable  to 
support  her  child,  or  some  other  legal  reason  is  shown 
why  she  should  be  deprived  of  the  custody  of  it. 
Alfred  vs.  McKay 440 
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JURISDICTION  OP  SUPERIOR  COURTS. 

1.  The  vesting,  by  the  Legislature,  in  County-Courta, 
the  trial  of  minor  ofiences,  including  simple  larceny^ 
does  not  confer  on  such  courts  exclusive  jurisdiction. 
Under  the  Constitution,  concurrerU  jurisdiction  re- 
mains in  the  Superior  Courts.     ShtUe  vs.  The  State.,,.     87 

2.  According  to  the  decision  of  this  Court  in  the  case  of 
William  Gibson,  a  free  person  of  color,  vs.  The  State, 
decided  at  the  December  term,  1866,  the  Superior 
Courts  of  this  State,  prior  to  the  Act  of  17th  March, 
1866,  did  not  have  jurisdiction  for  the  trial  of  a  free 
person  of  color,  charged  with  the  offence  of  "  larceny 
after  a  trust  delegated'^  committed  on  the  4th  Decem- 
ber, 1865.     Gibson,  alias  Bmtly,  vs.  The  /Kate 475 

JURISDICTION  OF  SUPREME  COURT. 

1.  When  a  case  is  brought  before  this  Court  by  a  writ- 
ten agreement  of  the  counsel  of  the  parties,  alleging 
that  certain  errors  were  committed  in  the  Court  below, 
without  a  certificate  of  the  presiding  Judge  that  the 
same  is  true  and  consistent  with  what  transpired  be- 
fore him  in  the  Court  below,  the  case  will  be  dis- 
missed.    Kiser  vs.  The  State 260 

2.  When  a  cause  was  tried  before  a  petit  jury,  and  a  ver- 
dict rendered,  one  of  the  defendants  on  the  13th  day 
of  April,  1866,  presented  his  bill  of  exceptions  to  the 
presiding  Judge,  who  signed  and  certified  the  same 
on  that  day ;  on  the  17th  day  of  the  same  month,  be- 
fore the  bill  of  exceptions  was  filed  in  the  clerk's  office, 
the  said  defendant  entered  an  appeal  from  the  verdict 
of  said  petit  jury  according  to  law,  and  on  the  19th 
day  of  said  month  filed  his  bill  of  exceptions  in  said 
clerk's  office,  whereby  the  cause  was  heard  and  decided 
in  the  Supreme  Court  upon  said  bill  of  exceptions, 
(the  counsel  of  the  defendant  in  error  having  know- 
ledge that  an  appeal  had  been  entered  from  the  verdict 
in  the  Court  below) :  Heldy  that  this  Court  had  no 
jurisdiction  to  hear  and  decide  the  cause  upon  said 
bill  of  exceptions,  when  the  cause  was  pending  in  the 
Court  below  on  the  appeal,  and  that  the  Court  below 
erred  in  dismissing  said  appeal,  the  same  having  been 
legally  entered.     Armstrong  vs.  Hand  &  Barley 267 

3.  This  Court  has  no  original  jurisdiction.  McBae  vs. 
Adams 442 
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4.  It  is  organized  to  correct  the  errors  in  law  and  equity 
from  the  Courts;  it  has  no  power  to  correct  the 
errors  committed  by  juries.  Therefore,  in  a  case 
where  a  verdict  was  rendered,  and  no  motion  for  a 
new  trial  made,  but  the  case  is  brought  to  this  Court 
on  the  grounds  alone  that  the  verdict  was  against  the 
law,  the  evidence  and  the  charge  of  the  Court,  a  new 
trial  will  not  be  granted  by  this  Court.     Ibid. 

5.  If  a  party  be  dissatisfied  with  a  verdict  in  the  Court 
below,  he  should  move  for  a  new  trial,  and  the  ruling 
of  the  Court  upon  that  motion  is  subject  to  review  by 
this  Court.     Ibid, 

6.  This  Court  will  confine  itself  to  the  duty  of  correct- 
ing the  errors  of  the  Courts  below,  and  will  not  usurp 
the  powers  which,  according  to  law,  belong  to  those 
Courts.     Ibid. 

JURY. 

1.  While  the  conduct  of  the  juryman  (Jones)  was  unbe- 
coming, yet,  as  it  was  known  to  the  counsel  complain- 
ing before  the  verdict  was  rendered,  it  is  no  good 
cause  for  a  new  trial.  Martin  &  Yaies  vs.  Tidwell  & 
Favtyr 332 

2.  In  civil  cases,  it  is  within  the  discretion  of  the  Court 
to  allow  the  jury  to  be  polled  or  not.  Rutland  vs. 
Hathcym 380 

3.  If  the  jury,  after  agreeing  upon  their  verdict,  dis- 
perse by  consent  of  the  parties,  the  Court  is  not 
bound,  upon  the  subsequent  return  of  the  verdict,  to 
poll  the  jury.     Ibid. 

4.  A  juror  will  not  be  heard  in  impeachment  of  his  own 
verdict.     Ibid. 

6.  Under  the  ordinance  of  the  Convention,  juries  should 
be  allowed  a  liberal  discretion  in  adjusting  the  equities 
of  the  parties  by  their  verdict;  but  ii  is  the  duty  of 
the  Court  to  see  to  it  that  such  discretion  is  not  abused 
and  made  the  instrument  of  injustice^  by  granting  a 
new  trial  when  the  verdict  is  strongly  and  decidedly 
against  the  evidence  and  the  principles  of  equity  as 
manifested  thereby.     Oliver  et  al.  vs.  Coleman  et  al...,  552 

As  to  discretion  of  jury,  see  New  Trial,  16. 

LACHES. 
1.  If  a  party  by  proper  diligence  could  have  protected 
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himself  at  law^  bat  by  negligence  &iled  to  do  so,  he 
cannot  go  into  equity  to  be  relieved  from  the  conse- 
quences of  such  negligence.     MuUms  vs,  Christopher,.  584 

As  to  laches  in  failing  to  attend  adjourned  Court,  see 
AUomei/8y  4. 

LICENSE. 

1.  When  a  physician  is  licensed  by  the  authority  of  the 
State  to  practice  medicine,  the  city  of  Savannah  can- 
not require  him,  under  a  penalty,  to  take  out  license 
before  ne  can  practice  his  profession  in  the  city.  The 
Mayor^  etc.,  of  Savannah  vs.  Charlton 460 

2.  The  practice  of  his  profession  in  the  city  is  the  sub- 
ject of  taxation  by  the  corporation,  but  not  of  a  li- 
cense.    Ibid. 

■*• 

3.  When  a  physician,  without  a  diploma,  has  obtained  a 
license  to  practice  his  profession  fi-om  a  member  of 
the  "  Medical  Board  of  Georgia"  for  each  year,  though 
more  than  one  year,  he  is  entitled  to  charge  and  col- 
lect his  fees :  Provided^  the  Medical  Boaurd  has  not 
refused  to  grant  him  a  license  in  the  meantime.   Wragg 

vs.  Strickland. 569 

LIEN. 

1.  When  an  execution  has  been  levied  on  the  property 
of  the  defendant  sufficient  to  pay  the  debt,  and  after- 
wards such  levy  is  dismissed  by  the  plaintiff  without 
the  sale  of  the  property,  the  mere  fact  of  the  dismissal 
of  the  levy  by  the  plaintiff,  when  shown  to  have  been 
unproductive,  does  not  destroy  the  lien  of  his  judg- 
ment and  postpone  the  same  in  favor  of  junior  judg- 
ment creditors.     Bawson  vs.  Davis  et  at. 511 

2.  In  an  action  for  a  tort,  the  parties  cannot,  by  a  settle- 
ment between  themselves,  defeat  any  lien  or  claim 
which  the  attorney  may  have  under  a  contract  with 
his  client,  of  which  the  opposite  party  had  notice  prior 
to  the  consummation  of  such  a  settlement.  The  mere 
fact  that  an  attorney  appears  in  the  cause,  is  not  such 
notice.  The  party  must  have  notice  of  the  claim 
under  a  special  contract,  to  affect  him. 

If  an  attorney  have  a  lien  by  special  contract,  the  Court, 
in  a  case  of  tort,  should  not  direct  a  verdict  to  be 
taken  for  the  value  of  the  attorney's  services,  but 
should  send  the  case  to  the  Jury  upon  the  merits,  as 
between  plaintiff  and  defenoant ;  and  if  the  verdict 
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• 

be  sufficiently  large,  the  attorney  can  be  paid  thereby, 
otherwise  not  Whether  the  defendant  in  such  a  case 
shall  pay  the  fees  of  an  attorney  for  the  plaintiff, 
must  depend  upon  the  recovery  by  the  plaintiff  in  a 
trial  upon  the  merits  of  the  cause  sued  on.  Gray  d 
al.vs.  Lawson,  usee,€tc 629 

LIMITATION  OF  ACTIONS,  Etc. 

1.  A  mandamxia  nisi  to  a  Judge  of  the  Superior  Court, 
will  be  refusedj  when  the  parties  to  the  suit,  by  their 
written  agreement,  for  their  mutual  convenience,  did 
not  present  a  bill  of  exceptions  for  his  certificate  and 
signature  until  six  months  after  the  adjournment  of 
the  Court  at  which  the  trial  was  had.  Engd  vs. 
Speer 258 

2.  At  common-law,  a  judgment  twenty  years  old  is  pre- 
sumed to  be  paid.  The  State  of  Tennessee  vs.  Virgin^ 
AdmW 388 

3.  Plaintiff  declared  on  a  judgment  rendered  la  favor 
of  the  State,  in  the  State  of  Tennessee  in  1838,  to 
which  the  defendant  pleaded  the  statute  of  limitations. 
The  Court  sustained  the  plea,  and  decided  that  the 
plaintiff  could  not  recover:  Heldj  that  the  Court 
decided  right     Ibid. 

4.  By  the  Act  of  1854,  a  credit  entered  on  a  promissory 
note  in  part  payment  thereof,  after  the  statute  of  limi- 
tations had  commenced  running,  in  order  to  form  a 
new  starting  point  from  whicii  the  statute  will  com- 
mence to  run,  must  be  subscribed  by  the  party  making 
it  or  by  some  other  person,  by  him  lawfvlUy  authorized 

to  do  s#.     Green  vs.  Hall,  Adm'r 638 

As  the  law  stood  at  the  time  of  the  passage  of  the  Act 
of  1854,  it  took  effect  from  the  date  of  its  passage, 
and  not  from  the  time  of  its  publication.     Ibid. 

o.  Gordon  died  in  Mississippi,  in  1839,  leaving  a  will, 
by  which  he  bequeathed  certain  negroes  to  his  wife 
during  widowhood,  and  appointed  Turner  his  Execu- 
tor, Mmo  qualified  in  Mississippi,  in  January,  1840. 
On  the  18th  of  May,  1845,  the  widow  married  Mar- 
tin, and  Martin  took  possession  of  the  negroes  and 
held  them  until  the  9th  of  May,  1851,  when  he 
brought  them  clandestinely  from  Mississippi  to  Geor- 
gia, and  sold  them  to  Duncan  for  $1,600.00.  In 
April,  1860,  Burts  was  appointed  in  Georgia  admin- 

47 
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istrator,  with  the  will  annexed,  of  Grordon,  and  on  tfae 
24th  of  April,  I860,  demanded  the  negroes  from 
Duncan,  who  refused  to  give  them  up,  and  suit  was 
brought  for  them  on  the  same  day  by  Burts :  Hddj 
that  inasmuch  as  Turner,  the  Mississippi  Executor, 
could  not  maintain  an  action  in  Georgia  to  recover 
the  negroes,  the  statute  of  limitations  did  not  begin  to 
run  against  the  estate  of  Grordcm  for  five  years  from 
the  time  that  Duncan  took  possession  of  the  negroes, 
and  that  under  the  facts  of  the  case  Duncan  is  not 
protected  by  the  statute  of  limitations*  BurtSy  AdmW, 
V8.  Duncan,  et  al. \ 575 

LOST  PAPERS. 

1.  By  the  Act  of  7th  March,  1866,  copies  of  lost  bonds 
or  notes  may  be  established  without  requiring  indem- 
nity, unless  the  party  liable  for  the  payment  of  such 
lost  paper  shall  make  oath,  as  required  by  the  second 
section  of  said  Act,  which  being  done,  the  party  seek- 
ing to  establish  the  copy-bond  or  note,  shall  be  remit* 
ted  to  the  remedies  provided  by  law,  before  the 
passage  of  the  Act  of  1866,  Mayor,  etc.,  of  Savan- 
naJi  V8.  Burroughs 212 

The  Same  V8.  Cohen,  219 

2.  Upon  a  petition  to  establish  a  copy  of  a  lost  promis- 
sory note,  and  issue  joined  as  to  the  making  of  the 
note,  the  parties  are  entitled  to  a  trial  by  a  petit  jury, 
with  a  right  to  appeal  to  a  special  jury.  Rutland  vs, 
Hathom 380 

LUNATIC.    See  Divorce,  1.  . 

MANDAMUS. 

L  Under  the  Act  of  December  10th,  1866,  "To  pro- 
vide for  the  citizens  of  Twigg  county  to  settle  the 
question  of  the  removal  of  the  county  site,^'  (Pamph. 
Acts,  |).  44,)  the  Superior  Court,  by  mandamus,  re- 
quired the  Interior  Court  of  that  county  to  turn  over 
to  the  building  committee  ap|X)inted  by  the  citizens  of 
Jeifersimville  and  vicinity  tiie  court-house  and  jail, 
upon  said  (rommittee  giving  security  for  their  com- 
plying faithfully  with  the  terms  of  ssiid  Act :  Held, 
that  the  Su|.)erior  Court  did  right.  Justices  Inferior 
Court  Twiggs  Co.  vs.  Griffin  et  al 398 

Sea  Limitations  of  Actions^  1. 
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MARRIED  WOMEN. 

1.  A  married  woman  in  this  State,  who,  as  a  midwife, 
acquires  money  by  her  separate  earnings,  with  consent 
of  her  husband,  and  afterwards,  with  his  consent,  pur- 
chases real  estate  and  takes  the  title  thereto  in  her  own 
name,  may  devise  the  same  by  will,  as  her  separate 
estate,  with  or  without  his  assent ;  and  after  her  death, 
the  husband  cannot  invalidate  such  devise  by  a  change 
of  the  title  to  the  property  in  his  own  name,  especially 
when  bis  express  assent  was  given  to  such  devise  at 

the  time  of  the  execution  of  the  will.     Oavenaugh  et 

al  vs.  Ainchbojcher 500 

2.  Where  goods  were  sold  and  delivered  to  a  married 
woman  living  separate  and  apart  from  her  husband 
in  the  State  of  Tennessee,  on  her  individual  credit, 
and  it  appearing  on  the  face  of  the  bill  that  by  the 
laws  of  that  State  she  was  considered  as  a  free  dealer : 
Heldj  that  she  might  be  sued  in  equity  in  the  courts 
of  this  State,  and  be  restrained  by  injunction  from 
making  a  fraudulent  transfer  of  goods  in  her  posses- 
sion, for  the  avowed  purpose  of  defeating  the  claim  of 
her  Tennessee  creditor,  who  had  no  adequate  legal 
remedy  against  her  to  recover  his  demands.     Sands 

vs.  Marburg 534 

See  Alimony^  Oondoiiation,  OrueUyy  Divorce^  Husbavd 
and  Wifej  Widow. 

MINORS. 

1.  Under  the  provisions  of  the  Act  of  1866,  the  County 
Judge  has  no  jurisdiction  to  bind  out  colored  minor 
children  as  apprentices,  unless  such  minor  children 
are  residents  of  the  county,  and  their  parents  reside 
out  of  the  county,  or  are  dead,  the  profits  of  whose 
estate  are  insufficient  for  their  support  and  mainten- 
ance, or  their  parents,  if  residing  in  the  county,  are, 
from  age,  infirmity,  or  poverty,  unable  to  support 
them.     Adams  vs.  Adams 236 

2.  When  the  mother  and  reputed  father  of  illegitimate 
children  have  intermarried,  and  the  father  recognizes 
the  children  to  be  his,  the  children  are  rendered  legit- 
imate under  the  Code,  and  such  father  of  colored 
minor  children,  the  mother  being  dead,  is  entitled  to 
the  custody  and  control  of  them.     Ibid. 

3.  The  mother  of  an  illegitimate  is  entitled  to  its  cus- 
tody.   Alfred  vs.  McKay 440 
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4.  The  Ordinary  of  the  county  of  the  mother's  residence 
has  no  authority  to  apprentice  an  illegitimate  without 
the  consent  of  the  mother^  unless  she  be  unable  to 
support  her  child,  or  some  other  legal  reason  be  shown 
why  she  should  be  deprived  of  the  custody  of  it   Tb, 

MISNOMER. 

1.  All  misnomers  in  judicial  proceedings  on  the  civil 
side  of  the  Court,  are  amendable,  without  working 
unnecessary  delay.     Haines  vs.  Cuny €02 

MISREPRESENTATION.    See  Fraud. 

MISTAKE. 

1.  A  mistake  by  the  clerk  in  copying  a  declaration  shall 
work  no  injury  to  a  party,  when  by  amendment  jus- 
tice may  be  promoted.    Haines  vs.  Curry 602 

2.  When  the  jury  mistake  the  cJiaracter  of  the  case  or 
of  the  evidence  and  the  amount  and  hnd  of  testimony, 
it  is  a  good  ground  for  new  trial.  Paifus  vs.  The 
State 280 

See  Promissory  Notes,  4. 

MORTGAGE. 

1.  This  South  Carolina  mortgage  sought  to  be  enforced 
on  lands  lying  in  G.eorgia,  can  only  be  regarded  (look- 
ing to  the  case  made  by  the  record),  as  a  security  for 
the  payment  of  the  debt  due  by  Tucker  to  Toomer, 
for  the  purchase  of  a  large  number  of  slaves.  The 
condition  of  the  mortgage  being  broken  by  Tucker, 
the  legal  title  was  thereupon  vested  in  the  mortgagee, 
only  fdr  specified  purposes,  and  it  does  not,  thereibre, 
operate  as  a  payment.     Tucker  vs.  Toomer 138 

2.  The  absolute  ownership  of  these  negroes,  (the  posses- 
sion never  having  changed  after  the  sale,)  continued 
in  Tucker,  until,  by  the  acts  of  the  United  States  Gov- 
ernment, they  were  made  free,  and  the  loss  must  be 
borne  b;  him.    Ibid. 

3.  The  facts  of  this  case  would  not  justify  an  apportion- 
ment of  said  loss  between  the  vendor  and  vendee.  lb. 

4.  This  case  is  fully  covered  by  Freeman  vs.  Bass,  deci- 
ded by  this  Court  at  June  term,  1866.     lb. 

5.  The  doctrine  in  the  cases  of  Hand  &  Armstrong, 
34th  Ga.,  232,  Freeman  vs.  Bass,  ib.,  355,  and  Bass 
vs.  Ware,  ib.,  386,  reaffirmed.    Bass  vs.  Freeman 435 
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6.  In  a  proceeding  to  foreclose  a  mortgage  on  real  estate 
under  the  provisions  of  the  Code,  the  mortgagor  can- 
not set  tip  as  a  defence  for  himself^  against  the  mort- 
gagee, that  the  property  so  mortgaged  was  trust 
property,  and  that  he  had  no  right  to  mortgage  it. 
The  mortgagee  has  the  right  to  foreclose  his  mortgage 
as  against  him,  there  being  no  other  parties  interested 
before  the  Court.     Boisdair  vs  Jones 499 

NE  EXEAT.    See  Equity  Practice,  1. 

NEGLIGENCE.    See  Laches. 

NEW  TRIAL. 

1.  A  new  trial  will  be  granted  when  the  verdict  is 
strongly  against  the  weight  of  the  testimony.  *  Wall 

vs.  McQrary 56 

2.  A  charge  unauthorized  by  the  evidence  is  good  ground 
for  new  trial.     Ibid, 

3.  The  verdict  is  against  the  weight  of  the  evidence.  Dob- 
bins  vs.  Dupree 108 

4.  A  verdict  will  not  beset  aside,  (and  a  new  trial  granted) 
as  being  contrary  to  evidence,  where  the  case  has  been 
fairly  submitted  to  the  jury  on  its  merits,  and  no  rule 
of  law  was  violated,  nor  manifest  injustice  done,  al- 
though there  may  appear  to  have  been,  a  preponder- 
ance of  evidence  against  the  verdict,  especially  if  the 
Judge  who  tried  the  cause  is  satisfied  with  the  finding. 
Rutherford  vs.  Newsom 246 

5.  Whilst  this  Court  will  maintain  its  right  and  duty  to^ 
grant  a  new  trial  in  all  cases,  where  the  verdict  is 
strongly  and  decidedly  against  the  weight  of  evidence, 
and  manifest  injustice  has  been  done;  yet,  as  a  general 
rule,  it  will  be  extremely  cautious  in  interfering  with 
the  verdicts  of  juries,  upon  the  ground  that  they  are 
contrary  to  evi<{ence  and  the  weight  of  the  evidence, 
when  no  rule  of  law  has  been  violated.    Ibid. 

6.  Where  there  is  no  evidence  to  sustain  a  verdict,  the 
same  will  be^  set  aside.     Pal/us  vs.  The  State 280 

7.  When  the  jury  mistake  the  cAarac^cr  of  the  case,  or  of 
the  evidence,  and  the  anxownt  and  J»nc{of  testimony,  it 
is  good  ground  for  a  new  trial.     Ibid. 

8.  When  the  Court  below  is  dissatisfied  with  a  verdict 
and  grants  a  new  trial,  and  no  principle  of  law  is 


734  INDEX. 

thereby  violated^  and  the  testimony  leaves  important 
points  in  doubt^  which  doubts  can  be  removed  on 
another  trial,  this  Court  will  not  disturb  the  ruling. 
Doe^  ex  dem,,  etc.,  vs.  Roe,  cos,  Rectory  eic 321 

9.  There  being  evidence  to  sustain  the  verdict  in  this 
case,  and  the  Judge  who  tried  it  being  satisfied  with  it, 
a  new  trial  is  refused.  Martin  &  Yates  vs.  TidweB  & 
Favor 332 

10.  New  trial  granted  because  the  verdict  is  decidedly 
and  strongly  against  the  weight  of  evidence.  Fiddvs. 
Leak , 362 

11.  When  a  verdict,  fully  sustained  by  the  evidence, 
is  set  aside  by  the  Court  as  against  the  weight  of 
evidence,  and  a  new  trial  is  granted,  this  Court  will 
reverse  tibe  judgment  and  allow  the  verdict  to  stand. 
Sharp  vs.  Bonner,  Adm^r 418 

12.  Judgment  reversed  because  the  verdict  is  strongly 
and  decidedly  against  the  evidence.  Jones  vs.  The 
State 424 

13.  Where  a  verdict  was  rendered  and  no  motion  for  a 
new  .trial  made,  but  the  case  is  brought  to  this  Court 
on  the  grounds  alone  that  the  verdict  was  against  the 
law,  the  evidence  and  the  charge  of  the  Court,  a  new 
trial  will  not  be  granted  by  this  Court.  If  a  party  be 
dissatisfied  with  the  verdict  in  the  Court  below,  he 
should  move  for  a  new  trial,  and  the  ruling  of  the 
Court  upon  that  motion  is  subject  to  review  by  this 
Court.    McRo/evs.  Adams 442 

14.  This  Court  will  confine  itself  to  the  duty  of  correct- 
ing the  errors  of  the  Court  below,  and  will  not  usurp 
the  powers  which,  according  to  law,  belong  to  those 
Courts.     Ibid. 

16.  Although  the  charge  of  the  Court  was  too  stringent 
in  confining  the  inquiry  of  the  jury  as  to  the  precise 
day  on  which  the  attachment  was  sued  out ;  yet,  the 
verdict  being  right  under  the  evidence  contained  in  the 
record,  a  new  trial  will  not  be  granted  for  that  error 
in  the  charge  of  the  Court.  Louis  Stix  &  Co.  vs.  S. 
Pump  ib  Q) 526 

16.  Under  the  ordinance  of  the  Convention,  juries  should 
be  allowed  a  liberal  discretion  in  adjusting  the  equi- 
ties of  the  parties  by  their  verdict ;  but  it  is  the  duty 
of  the  Courts  to  see  to  it  that  such  discretion  is  not 
abused  and  made  the  instrument  of  injustice,  by  grant* 
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ing  a  new  trial  when  the  verdict  is  strongly  and  deci- 
dedly against  the  evidence  and  the  principles  of  equity 
as  manifested  thereby.     Oliver  d  aL  v&  Coleman  et  al.  552 

17.  This  Court  will  not  eontrol  the  discretion  of  the 
Court  belowy  except  in  a  case  where  the  discretion  has 
been  abused.     Thornton  vs.  HoUie 595 

18.  Where  the  Court  below  grants  a  new  trial,  and  no 
principle  of  law  is  violated,  this  Court  will  not  dis- 
turb tne  ruling.      Hurley  et  a/.  vs»  Oauley  etal, 604 

19.  This  Court  will  more  reluctantly  control  the  action 
of  the  Court  below  when  a  new  trial  has  been  granted, 
than  when  one  has  been  refused.    Ibid. 

20.  The  refusal  of  the  Cot^rt  to  permit  a  party  to  be 
made  a  oo-defendant,  is  no  ground  for  a  new  trial, 
especially  where  it  appears  that  he  had  on  the  trial  all 
the  advantages  of  his  title  in  &vor  of  the  possession  of 
his  tenant,  in  whose  name  he  was  permitted  to  defend, 
and  it  appears  from  the  whole  case  that  justice  has 
been  done.     Boe,  oas.  eject.  ondBalstonvs.  Dover  etaL  611 

21.  Where  a  case  is  fairly  submitted  to  the  jury,  no  prin- 
ciple of  law  violated,  and  it  appears  from  the  whole 
case  that  substantial  justice  has  oeen  done,  a  new  trial 
should  not  be  granted.  The  Covington  Mills  Co.  vs. 
Summers,  AinCr. 616 

22.  Although  the  chaige  of  the  Court  may  not  be  techni- 
cally accurate,  yet,  if  in  effect  he  had  submitted  to  the 
jury  the  legal  rules  which  should  control  their  finding, 
and  it  appears  from  the  whole  case  that  justice  has  ' 
been  done,  a  new  trial  should  not  be  granted.  Ter^ 
htme  vs.  Dever 648 

NON  EST  FACTUM. 
See  Promissory  Notes^  1,  4. 

NOTICE. 

See  Attorney^  4.  See  Certiorari,  2,  3,  5.  See  Cfuaranty,  1. 

OPINIONS  OF  WITNESSES.    See  Evidence,  1. 

ORDINANCE  OF  1865— SCALING  ORDINANCE. 

1.  If  an  ambiguity  exists  in  a  will  made  during  the  war, 
by  the  use  of  the  word  "dollars,", and  testimony  has 
been  admitted,  to  show  that  at  the  time  of  making  the 
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will,  the  currency  where  the  testator  lived  consisted  of 
Confederate  treasury  notes,  the  value  of  such  cur- 
rency^ as  compared  with  gold,  at  the  time  of  making 
the  will,  should  be  allowed  to  be  proven,  so  as  to  ena- 
ble the  jury  to  collect  the  intention  of  the  testator,  and 
render  their  verdict  accordingly.  Elder  vs.  Ogletree, 
Ex'r 64 

2.  Where  parties  made  an  agreement  by  which  one  pays 
and  another  receives  a  certain  amount  which  is  entered 
as  a  credit  on  a  promissory  note,  the  note  is  extin- 
guished p-o  tcmtOf  and  the  remainder  doe  npon  the 
note  stands  unaffected  by  the  entry  of  the  credit.  The 
amount  thus  credited  cannot  be  enlarged  in  the  absence 
of  any  agreement  of  the  parties,  so  as  to  extinguish  a 
greater  nominal  amount  of  the  note  than  the  amount 
named  in  the  credit.     Mordecai  vs.  Stewart 126 

3.  On  the  trial  of  an  action  on  a  promissory  note  given 
in  consideration  of  Confederate  notes,  the  Court 
charged  the  jury  ;  ^^  that  in  determining  the  equities 
in  this  case,  you  may  consider  the  law  read  from  the 
Code,  (Sec.  2723)  authorizing  the  holder  of  a  note 
payable  in  specifics,  on  failure  of  payment,  to  recover 
the  yalue  of  such  articles  at  the  time  the  note  is  due 
and  payable,  but  you  are  not  bound  to  do  so :"    Held, 

,  that  this  charge  is  erroneous,  being  calculated  to  make 
the  jury  believe  that  the  value  of  Confederate  notes,  at 
the  time  the  note  falls  due,  is  the  amount  for  which 
they  should  find.     Cherry  vs.   Walker 327 

4.  New  trial  granted  because  the  verdict  is  decidedly 
and  strongly  against  the  weight  of  evidence.    I^eld 

'  vs.  Leak. 362 

5.  Under  the  ordinance  of  the  Convention,  juries  should 
be  allowed  a  liberal  discretion  in  adjusting  the  equi- 
ties of  the  parties  by  their  verdict ;  but  it  is  the  duty 
of  the  Court  to  see  to  it  that  such  discretion  is  not 
caused  and  made  the  instrument  of  injustice^  by  grant- 
ing a  new  trial  when  the  verdict  is  strongly  and  deci- 
dedly against  the  evidence  and  the  principles  of  equity 

as  manifested  thereby.     Oliver  ei  aL  vs.  Coleman  etal..  552 

6.  The  ordinance  of  the  Convention  of  November,  1865, 
^to  adjust  the  equities  between  parties,"  applies  to 
contracts  and  not  to  judgments.  MuUins  vs.  Christo- 
pher   584. 

7.  The  ordinance  of  the' Convention  of  1865,  "to  adjust 
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the  equities  between  parties  to  contracts/'  applies  in 
terms  to  contracts  and  not  to  wills.  Whntley  et  al.  V8, 
Slaiondal. 663 

PARENT  AND  CHILD. 

See  Minors. 

See  DisUnbvMon  of  Edalea* 

PAROL  TESTIMONY.    See  Evidence,  2, 12,  13. 

PARTIES— COMPETENCY  AS  WITNESSES. 
See  Emdence,  3,  21,  22,  23,  24. 

PARTNERS  AND  PARTNERSHIP. 

1.  A  partnership  may  exist  where  there  is  a  joint  interest 
in  property  and  in  the  profits  and  losses  of  the  ad- 
venture.    Martin  &  Yates  vs.  Tidwell&  Favor 332 

2.  The  sale  by  one  partner  of  the  copartnership  effects  in 
payment  of  his  individual  debt,  is  not  binding  npon 
the  other  partners,  without  their  knowledge  and  assent 
thereto,  be  clearly  and  distinctly  proved.  Wise  vs.  Cop- 
ley, Stone  &  Co.;  Riddle  vs.  Copley,  Stone  &  Co 508 

PAUPERS.    See  Minors,  1,  4. 
PETITION.    See  Pleading. 

• 

PHYSICIAN. 

1.  When  a  physician  is  licensed  by  the  authority  of  the 
State  to  practice  medicine,  the  city  of  Savannah  cannot 
require  him,  under  a  penalty,  to  take  out  license  before 
he  can  practice  his  profession  in  the  city.     Mayor,  etc., 

of  Savannah  vs.  Charlton 460 

2.  The  practice  of  his  profession  in  the  city  is  the  sub- 
ject of  taxation  by  the  corporation,  but  not  of  a  license. 
Ibid.  • 

3.  When  a  physician  without  a  diploma,  has  obtained  a 
license  to  practice  his  profession  from  a  member  of  the 
"  Medical  Board  of  Georgia "  for  each  year,  though 
more  than  one  year,  he  is  entitled  to  charge  and  col- 
lect his  fees;  provided,  the  Medical  Board  has  not 
refused  to  grant  him  a  license  in  the  meantime.   Wragg 

vs.  Strickland 559 
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PLEADING. 

1.  A  suit  for  a  total  divoroe  brought  in  the  name  of  a 
lunatic  wife,  by  prochien  amij  against  her  husband, 
cannot  be  maintained.  The  right  to  institute  such 
suit  is  strictly  personal.  It  is  at  the  volition  of  the 
wife  only,  whether  such  a  suit  shall  be  b^un,  and 
prosecuted  or  not.     Worthy  vs.  Worthy 46 

2.  The  will  of  a  prochien  ami  or  guardian  of  a  confirmed 
lunatic,  may  not  be  the  will  of  the  lunatic.  Courts 
will  regard  only  the  intelligent  wiU  of  the  lunatic. 
Ibid. 

3.  Trespass  m  et  armia  does  not  lie  against  a  surgeon  of 
a  military  post,  who  makes  a  requisition  of  the  com- 
manding officer  for  a  particular  house,  as  in  his  opin- 
ion suitable  for  a  hospital,  it  not  appearing  that  the 
Surgeon  participated  personally,  or  rendered  aid,  or 
incited  the  forcible  dispossession  of  the  plaintiff. 
Mclntyrevs.  Green 48 

4.  A  qui  tarn  action  by  the  common  law,  generally  should 
be  instituted  in  the  name  of  the  King.  (/Kelly  vs. 
The  Athens  Mdnufcusturing  Company 51 

5.  By  the  (new)  Code  of  Georgia,  it  should  be  in  the 
name  of  the  Governor,  or  the  Attorney  General,  or 
Solicitor  General.     Ibid. 

6.  It  cannot  be  brought  and  prosecuted  in  the  name  of 
the  informer,  unless  a  right  thus  to  sue  shall  have  been  ^ 
given  him  distinctly  by  statute'.     Ibid. 

7.  That  the  affidavit  contains  two  grounds  on  which  an 
attachment  issues,  instead  of  one,  is  not  a  good  objec- 
tion to  the  attachment.  Kennon  &  KImk  vs.  Ecansy 
Gardner  &  Oo 89 

8.  The  allegation  in  an  affidavit  'Hhat  said  Kennon  & 
Klink  are  removing  their  property  to  be  removed  be- 
yond the  limits  of  this  State,  and  that  said  John  F. 
Klink  is  absconding,^'  is  a  substantial  compliance  with 
ottr  attachment  laws,  which  are  now  to  be  liberally  con- 
strued.    Ibid. 

9.  A  creditor  of  an  individual  member  of  a  mercantile 
firm,  who  purchases  goods  of  such  individual  member 
at  his  own  solicitation,  knowing  the  goods  so  pur-* 
chased  to  be  copartnership  property,  which  goods 
were  charged  to  the  purchaser  on  the  copartnership 
books,  cannot,  in  a  suit  instituted  by  the  oopartnership 
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or  their  aasignee  for  the  value  of  the  goods,  plead  pay- 
ment or  a  set-off  thereto^  the  indebtedness  of  such  indi- 
vidual partner,  in  bar  of  plaintiff's  right  to  recover 
in  such  suit.  Wise  vs.  Copley,  Stone  &  Co.;  Riddle  vs. 
Copley,  Stone  &  Co 508 

10.  Held,  that  the  Court  will  not  control  the  discretion 
of  the  Chancellor  in  refusing  the  injunction  upon  the 
statement  of  facts  contained  in  complainants'  bill ;  the 
more  especially  as  the  charges  ntade  of  waste  and  fraud 
on  the  part  of  the  defendant,  are  general,  without  sta- 
ting any  particular  ads  of  waste  by  the  defendant,  or 
any  particular  a<sts  of  fraud  done  by  him.  Montgom- 
ery vs.  Walker 515 

11.  If  the  petition  and  process  substantially  conform  to 
requisites  of  the  Code,  and  the  defendant  have  notice 
of  the  pendancy  of  the  cause,  all  other  objections  shall 
be  disregarded ;  provided,  there  is  a  legal  cause  of  action 

set  forth  as  required  by  the  Code.     Saines  vs.  Curry.  602 

POSSESSORY  WARRANT. 

1.  Possessory  warrants  cannot  be  sustained  when  brought 
against  public  officers,  as  sheriffs  and  constables,  to 
recover  possession  of  property  levied  on  by  them  in  the 
course  of  their  official  duty.     Baiford  vs.  Hyde 93 

2.  CertioTari  from  the  decision  of  a  County-Judge,  must 
be  sued  out  within  ten  days  from  the  decision,  and  not 
afterwards,  that  being  the  time  presqribed  therefor  in 
the  act  organizing  the  County-Courts.  The  decision 
of  possessory  warrants  form  no  exception  to  this  rule. 
Bobin  vs.  Nobles  &  Mitchell 271 

3.  Upon  the  trial  -of  a  possessory  warrant,  the  title  to  the. 
property  cannot  be  investigated ;  the  Court  must  con- 
fine itself  to  the  question  of  possession.    Jackson  vs. 
Sparks .' 445 

4.  When  A  exchanged  mules  with  B,  and  B  sold  the 
mule  received  from  A  to  C,  who  was  an  innocent  pur- 
chaser, A  cannot,  by  a  possessory  warrant,  recover  the 
possession  of  the  mule  from  C  by  showing  that  B  had 
swapped  to  A  a  stolen  mule  for  the  one  in  controversy. 
Ibid. 

5.  To  entitle  a  party  to  recover  the  possession  of  per- 
sonal property  by  possessory  warrant,  he  must  show 
that  the  property  had  previously  been  in  his  posses- 
sion.    Cobb  vs.  Megraih  &  Patterson 625 
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PRACTICE. 

1.  By  the  Act  of  7th  March,  1866,  copies  of  lost  bonds 
or  notes  may  be  established  without  requiring  indem- 
nity, unless  th^  party  liable  for  the  payment  of  such 
lost  paper,  shall  make  oath,  as  required  by  the  second 
section  of  said  Act ;  which  being  done,  the  parties  seek- 
ing to  establish  the  copy  bond,  or  note,  shall  be  remit- 
ted to  the  remedies  provided  by  law,  before  the  pas- 
sage of  the  Act  of  1866.     MayoTy  etc.j  of  Savannah 

V8.  Burroughs 212 

Mayor,  etc.,  of  Savannah  vs.  Cohen,  Adm'x., 219 

2.  When  at  a  regular  term  of  the  Superior  Court,  held  in  the 
month  of  May,  the  Court  not  being  able  to  get  through 
with  the  business  on  the  dockets,  adjourned  the  Court 
over  to  the  third  Monday  in  August  thereafter,  in  due 
form  of  law :  Hdd,  that  parties  and  their  attorneys 
having  business  in  that  Court,  were  bound,  at  their 
peril,  to  take  notice  of  the  meeting  and  adjournments 
thereof,  and  that  this  Court  will  not  control  the  dis- 
cretion of  the  Court  below  in  refusing  to  reinstate  a 
case  dismissed  for  want  of  prosecution  at  the  adjourned 
term  of  the  Court,  upon  the  statement  of  the  plaintiff's 
attorney  that  he  had  no  knowledge  of  such  adjourned 
term  of  the  Court.     Rawson  vs.  PoweU. 255 

6.  New  parties  may  be  added  to  an  original  bill  by  an 
amendment  in  the  nature  of  a  supplemental  bill ;  and 
the  representatives  pf  deceased  persons  may  be  made 
parties  by  scire  facias.     Davis,  AdmW,  et  al.  vs.  <Stn-. 
gletan  cfe  Black 330 

4.  In  a  creditor's  bill,  others,  not  parties,  may  come  in 
after  decree,  submit  to  the  jurisdiction  of  the  Court, 
and  have  their  rights  passed  upon,  and  participate  in 
a  fund  to  which  they  may  be  entitled,  according  to  the 
principles  of  equity.  Martin  &  Yates  vs.  Ttawell  & 
Favor 332 

5.  Upon  a  petition  to  establish  a  copy  of  a  lost  promis- 
sory note,  and  issue  joined  as  to  the  making  of  the  note, 
the  parties  are  entitled  to  a  trial  by  a  petit  jury,  with  a 
right  to  appeal  to  a  special  jury.    Rutland  vs.  JSaihom.  380 

6.  This  right  may  be  waived  by  consent,  and  the  case 
submitted,  in  the  first  instance,  to  a  special  jury.    Ilnd. 

7.  If  the  case  be  submitted  to  a  special  jury,  the  parties 
have  no  right  of  appeal.     Ibid. 


INDEX.  741 

• 

8.  A  substantial  compliance  with  section  3967  of  the 
Code,  requiring  written  notice  of  the  sanction  of  a  writ 
of  certiorari,  and  the  time  and  place  of  hearing  is  suf- 
ficient    Milan  v%.  Sproull 393 

9.  The  object  of  giving  the  notice  is  to  enable  the  party 
notified  to  take  steps  necessary  to  his  defence.  /6td 

10.  Ex  parte  affidavits^  taken  subsequent  to  the  granting 
of  a  certiorari,  are  inadmissible  upon  the  hearing  of 
the  case  before  the  Superior  Court.     Ibid. 

11.  Where  several  joint  defendants  are  declared  against, 
as  "of  said  county,"  some  being  served,  and  non  es^ 
inverUiL8  returned  as  to  the  others,  and  a  plea  in  abate- 
ment is  filed,  alleging  that  some  of  those  not  served 
reside  in  other  counties  in  this  State,  the  plea  will  be 
overruled,  and  the  dsise  will  proceed  against  those 
served;  the  Court,  in  its  discretion,  may  delay  the 
trial,  and  have  the  other  parties  served.  Sanders  vs, 
Etcherson 404 

12.  If  suit  be  pending  against  two  or  more,  and  some  of 
the  defendants  die,  the  action  may  proceed  against  the 
survivors.     Ibid. 

13.  If  a  general  verdict  be  rendered  in  a  case  where 
some  of  those  named  in  the  writ  as  defendants,  are  not 
served,  and  others  are  dead,  and  their  representatives, 
not  parties  defendants,  the  intendment  of  the  law  is, 
that  the  finding  is  against  those  only  who  are  parties 
to  the  issues  tried  by  the  jury.    Ibid.  * 

14.  The  attorney  prosecuting  a  case  may  have  no  author- 
ity to  use  the  name  of  a  party  as  lessor  of  plaintiff  in 
ejectmtent,  the  Court  should  not,  for  this  cause,  dis- 
miss the  action,  unless  it  appears  also,  that  the  client 
has  no  authority  to  use  the  name.    Shanks  vs.  White,   432 

15.  To  authorize  a  plaintiff  in  ejectment  to  use  the  name 
of  another,  he  must  show  some  connection  between  his 
title,  and  that  of  the  person  in  whose  name  he  sues. 
Ibid. 

16.  A  plaintiff  in  ejectment  should  be  permitted  to  use 
the  name  of  another  when  he  makes  it  clearly  appear 
to  the  Court  that  such  use  is  necessary  for  the  assertion 
of  his  rights.     Ibid. 

17.  The  name  of  a  party  may  be  used  as  lessor  in 
ejectment  upon  proper  indemnity  being  given,  not  only 
without^  but  against  his  consent,  when  it  appears  to 
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the  Court  that  sach  use  is  important  to  the  rights  of  a 
party.     Ibid. 

18.  When  one  party  seeks  to  recover  damages  for  a  vio- 
lation of  a  contract,  the  other  party  may  show  that 
plaintiff  has  not  complied  with  his  obligations  under 
the  contract,  and  in  good  conscience,  is  liable  to  defend- 
ant.    Williama  vs.  Watera 454 

19.  In  a  proceeding  to  eject  an  intruder  from  the  posses- 
sion of  land,  under  the  4000th  section  of  the  Revised 
Code,  if  the  defendant  fails  at  once  to  tender  to  the 
sheriff  such  an  affidavit  as  is  required  thereby,  he 
will  be  turned  out ;  he  will  not  be  allowed  to  tender 
a  defective  affidavit,  retain  possession  under  that,  and 
when  it  is  decided  against  him,  tender  another  affida- 
vit in  terms  of  the  law,  to  protect  his  possession. 
H(i88  &  Qurdner 477 

20.  In  a  proceeding  to  foreclose  a  mortgage  on  real 
estate,  qpder  the  provisions  of  the  Code,  the  mort- 
gagor cannot  set  up  as  a  defence  for  himself,  against 
the  mortgagee,  that  the  property  so  mortgaged  was 
trust  property,  and  that  he  had  no  right  to  mortgage 
it.  The  mortgagee  has  the  right  to  foreclose  his  mort- 
gage as  against  him,  there  being  no  other  parties  inter- 
ested before  the  Court.     Boiaclair  vs.  J<mes 499 

21.  When  a  certiorari  is  applied  for  under  the  provisions 
of  the  Code,  which  does  not  require  the  sanction  of  a 
Judge,  a  notice  to  the  adverse  party  that  a  petition 
for  a  writ  of  certiorari  has  been  filed  in  the  clerk's 
office  of  the  Superior  Court,  for  the  removal  of  a  case 
from  a  Justice's  Court  to  the  Superior  Court,  will  be 
sufficient.     Price  vs.  Munroe 523 

22.  When  the  Solicitor  General  is  appointed  to  see  that 
the  grounds  of  a  divorce  are  legal,  and  sustained  by 
proof,  (under  §  1730  Revised  Code,)  he  may  introduce 
evidence,  and  enter  fully  into  the  defence  of  the  case. 
Creamer  vs.  Creamer  et  al 618 

23.  If  the  attorney  have  a  lien  or  claim  by  special  con- 
tract, the  Court,  in  case  of  tort,  should  not  direct  a 
verdict  to  be  taken  for  the  value  of  the  attorney's  ser- 
vices, but  should  send  the  case  to  the  jury  upon  the 
merits,  as  between  plaintiff  and  defendant ;  and  if  the 
verdict  be  found  sufficiently  large,  the  attorney  can  be 
paid  thereby,  otherwise  not.  Whether  the  defendant 
in  such  a  case  shall  pay  the  fees  of  the  attorney  for 
the  plaintiff,  must  depend  upon  the  recovery  by  the 
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plaintiff  in  a  trial  upon  the  merits  of  the  cause  sued 
on.     Crray  et  al.  t«.  Lawson,  usee,  etc 629 

PRACTICE  IN  SUPREME  COURT. 

1.  A  mandamus  nisi  to  a  Judge  of  the  Superior  Court, 
will  he  refused  when  the  parties  to  the  suit,  by  their 
written  agreement, -for  their  mutual  convenience,  did 
not  present  a  bill  of  exceptions  for  his  certificate  and 
signature,  until  six  months  after  the  adjournment  of 
the  Court  at  which  the  trial  was  had.   Engel  vs.  Speer.  258 

2.  When  a  case  is  brought  before  the  Supreme  Court  by 
a  written  agreement  of  the  counsel  of  the  parties, 
alleging  that  certain  errors  were  committed  in  the 
Court  below,  without  any  certificate  from  the  presid- 
ing Judge  that  the  same  is  true  and  consistent  with 
what  transpired  before  him  in  the  Court  below,  the 
case  will  be  dismissed.     Kiser  vs.  The  State 260 

3.  When  a  cause  was  tried  l)efore  a  petit  jury,  and  a 
verdict  rendered,  one  of  the  defendants,  on  the  13lh 
day  of  April,  1866,  presented  his  bill  of  exceptions  to 
the  presiding  Judge,  who  signed  and  certified  the 
same  on  that  day ;  on  the  17th  day  of  the  same  month, 
before  the  bill  of  exceptions  was  filed  in  the  clerk's 
oflBce,  the  defendant  entered  an  appeal  from  the  verdict 
of  said  petit  jury  according  to  law,  and  on  the  19th  of 
said  month  filed  his  bill  of  exceptions  in  said  clerk's 
office,  whereby  the  cause  was  heard  and  decided  in 
the  Supreme  Court  upon  said  bill  of  exceptions,  (the 
counsel  of  the  defendant  in  error  having  knowledge 
that  an  appeal  had  been  entered  from  the  verdict  in 
the  Court  below):  Held,  that  this  Court  had  no  juris- 
diction to  hear  and  decide  the  cause  upon  said  bill  of 
exceptions,  when  ihe  cause  was  pending  in  the  Court 
below  on  the  appeal,  and  that  the  Court  erred  in  dis- 
missing said  appeal,  the  same   having  been   legally 

entered.     Armstrmkg  vs.  Hand  &  Bagley 267 

• 

4.  When  the  transcript  of  the  record  from  the  Court 

below  is  not  sent  up  to  this  Court  as  required  by  the 
provisions  of  the  Code,  unless  good  and  sufficient 
cause  be  shown  for  the  delay,  upon  filing  the  proper 
certifiaxte  of  the  fects,  the  judgment  of  the  Court 
below  will  be  affirmed.  The  Liverpool  Cotton  Co.  vs. 
Wiseman 519 

PRESCRIPTION.     See   Ways. 
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PRESUMPTIONS. 

1.  No  warrant  of  attorney  being  required  by  the  laws 
of  this  State  or  the  practice  of  its  Courts,  to  entitle  an 
attorney  at  law  to  appear  for  a  party  litigant,  the 
strong  presumption  is  that  he  was  authorized.  Dob- 
bins  V8.  Diipree 108 

2.  Condonation  is  not  so  readily  presumed  against  the 
wife  as  the  husband.  Knowledge  of  the  guilt  of  the 
husband  and  forgiveness  by  the  wife,  are  not  legally 
to  be  presumed,  but  must  be  clearly  and  distinctly 
proved,  in  order  to  bar  the  action.     Odom  vs.  Odom,  286 

3.  At  common-law  a  judgment  twenty  years  old  is  pre- 
sumed to  be  paid.     The  State  of  Tennessee  vs,  Virffin,  388 

4.  The  law  presumes  that  every  ofScer  will  perform  all 
his  official  duties.     McRae  vs.  Adams. .      . .  .* 442 

PRINCIPAL  AND  AGENT. 
See  Equity  Practice,  1 ;  Evidence^  3. 

PRIVATE  PROPERTY  FOR  PUBLIC  USE. 

See  Ways. 

PROCHEIN  AML     See  Divorce,  1. 

PROMISSORY  NOTE. 

1.  Plaintiffs  in  error  and  others  purchased  from  Craig  a 
Ji.  fa.  against  the  Lawrenceville  Manufacturing  Com- 
pany, in  which  they  were  stockholders,  and  gave 
therefor  their  joint  note.  One  of  the  makers  of  the 
note,  by  importuning  Craig,  procured  the  substitution 
of  another  promisor  in  his  place.  Suit  was  broufi;ht 
on  the  note,  and  the  plea  was  non  est  factum,  (by 
reason  of  the  alteration).  Equity  will,  under  these 
circumstances,  compel  the  withdrawal  of  that  defence 
or  the  payment  on  the  note  of  so  much  of  the  proceeds 
or  money  collected  by  defendants  on  the  fi.fa.  by  the 
sale  of  said  company's  property,  as  will,  together  with 
what  plaintiff  (Craig)  had  otherwise  collected,  pay  off 
the  note.     Lowe  et  al.  vs.  Craig 117 

2.  Where  parties  made  an  agreement  by  which  one  pays 
and  the  other  receives  a  certain  amount,  which  is 
entered  as  a  credit  on  a  promissory  note,  the  note  is 
extinguished  pro  tanto,  and  the  remainder  due  upon 
the  note  stands  unaffected  by  the  entry  of  the  credit 
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The  amount  thus  credited  cannot  be  enlarged,  in  the 
absence  of  any  agreement  of  the  parties,  so  as  to  ex- 
tinguish a  greater  nominal  amount  of  the  note  than 
the  amount  named  in  the  credit.  Mordecai  V8,  Stewart,  126 

3.  On  the  trial  of  an  action  on  a  promissory  note,  given 
in  consideration  of  Confederate  notes,  the  Court 
charged  the  jury,  *^  That  in  determining  the  equities 
in  this  case,  you  may  consider  the  law  read  from  the 
Code,  (section  2723,)  authorizing  the  holder  of  a 
note  payable  in  specifics,  on  failure  of  payment,  to 
recover  the  value  of  such  articles  at  the  time  the  note 
is  due  and  payable,  but  you  are  not  bound  to  do  so"  : 
Held,  that  this  charge  is  erroneous,  being  calculated  to 
make  the  jury  believe  that  the  value  of  Confederate 
notes,  at  the  time  the  note  falls  due,  is  the  amount  for 
which  they  should  find.     Cheny  vs.  Walker 327 

4.  When  a  promissory  note  is  offered  in  evidence,  and  it 
appears  to  have  been  altered  in  a  material  part  there- 
of, it  is  incumbent  on  the  plaintiff  to  explain  such 
alteration.  If  a  material  alteration  is  made  in  a 
promissory  note  by  a  party  claiming  a  benefit  under 
it,  with  intent  to  defraud  the  maker  or  other  parties 
to  it,  such  alteration  voids  the  whole  contract,  if  they 
so  insist ;  but  if  the  alteration  was  unintentional  or 
by  mistake,  or  not  made  with  inten^.  to  defraud,  it  will 
be  enforced  by  the  Court.  In  such  cases,  the  evidence 
should  be  clear  and  satisfactory  upon  the  point  that 
the  alteration  of  the  note  was  made  under  such  cir- 
cumstances as  will  rebut  all  motive  of  any  fraudtdent 
intention;  otherwise,  the  party  making  such  material 
alteration  should  suffer  the  legal  consequences  result- 
ing therefrom.     Wheat  vs.  A^mold 479 

5.  A  promissory  note  given  to  suppress  a  prosecution  for 
felony,  is  void.     Brown  vs.  Padgett 609 

QUI  TAM  ACTIO^^S. 
See  Pleadings,  4,  6,  6  ;  Retroa^ive  Legislation^  1. 

RAILROAD  COMPANY. 

1.  If  a  railroad  company  allows  a  slave  to  go  off  on 
their  cars  without  a  ticket  or  permit  from  the  master, 
overseer,  or  person  controlling  the  slave,  the  company 
is  liable  to  the  owner  for  damages.  It  is  so  by  our 
statute.    Southn  Western  R.  R.  Co.  vs.  Pickett 86 

2.  However  white  in  color  such  slave  may  be,  that  fiust 

48 


746  INDEX. 

;  cannot  be  considered  by  courts  as  excusatory  of  the 
railroad  company,  or  altering  the  owner's  right  to 
damages.     Ibid. 

3.  If  a  railroad  company  carry  oflF  a  slave  without  the 
written  permission  of  the  owner,  overseer,  or  employer, 
though  the  slave  be  in  company  with  a  thief,  who  had 
stolen  him,  the  company  will  be  liable.  Brown  vs. 
South-Western  R.  R.  Co 377 

4.  Where  the  owner  reclaims  his  slave,  carried  off  under 
such  circumstances  as  above  stated,  the  measure  of 
damages  is  not  only  the  hire  of  the  slave  for  the  time 
he  was  absent,  with  interest  added,  but  in  addition 
thereto  such  reasonable  and  necessary  expenses  as  he 
may  have  incurred  in  reclaiming  the  slave.     Ibid, 

5.  The  cause  of  action  having  occurred  before  the  Code 
went  into  effect,  the  plaintiff  is  not  entitled  to  double 
the  damages  sustained,  as  provided  for  by  section  2982 
of  the  Code.     Ibid. 

RES  GEST^. 

1.  The  declarations  of  the  wife,  when  in  the  act  of  leav- 
ing her  husband's  house,  and  taking  certain  articles  of 

^  household  furniture  with  her,  made  in  the  presence  of 
his  two  sons  and  others,  are  admissible  in  evidence 
for  the  purpose  of  showing  and  explaining  her  con- 
duct and  motives  at  the  time,  although  her  husband 
was  not  present.     Odom  vs.  Odom 286 

2.  Declarations  made  by  a  party  in  his  own  favor,  to  be 
admissible  as  part  of  the  res  gesUxj  must  be  shown  by 
proof  to  having  accompanied  the  act,  or  to  have  been 
so  nearly  connected  therewith  in  time,  as  to  be  free 
from  all  suspicions  of  after-thought.  Rutland  vs. 
Hathom 380 

RETROACTIVE  LEGISLATION,  Etc. 

1.  No  legal  right  having  vested  in  the  informer  by  the 
institution  of  suit  in  his  own  name,  the  act  of  the 
L^islature  remitting  the  penalties  incurred  by  man- 
ufacturing companies  for  failing  to  publish  the  names 
of  their  stockholders,  is  not  violative  of  that  clause  of 
our  State  Constitution  which  prohibits  the  enactment 
of  any  law  injuriously  affecting  any  right  of  a  citizen. 
O^KeUy  vs.  The  Athens  Manufacturing  Company 61 

2.  The  cause  of  action  (in  this  case)  have  occurred  be- 
fore the  Code  went  into  effect^  the  plaintiff  ia  not 
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entitled  to  double  the  damages  sustained,  as  provided 
for  by  section  2982  of  the  Code.  Braum  vs.  The 
Son^Ji"  Western  Railroad  Company 377 

3.  The  Act  of  December  13th,  1862,  "to  prevent  the 
spread  of  small-pox  in  this  State,"  is  not  retroactive; 
and  the  State  is^ot  liable  for  expenses  incurred  prior 
to  its  passage,  by  the  Inferior  Court  of  a  county,  for 
the  benefit  of  small-pox  patients.  T/ie  State  of  Ga. 
vs,  Bradford  and  Snow 422 

ROADS.    See   Ways. 
SCALING  OF  CONTRACTS.     See  Ordmance  of  1865. 

SCI.  FA.  vs.  BAIL. 

1,  The  Court,  on  the  trial  of  scira  facicLS  against  the 
bail,  cannot  enquire  whether  the  amount  of  the  bond 
was  onerous.     Newton  &  McCidlough  vs: Bailey 180 

SCI.  FA.  TO  MAKE  PARTIES. 

1.  New  parties  may  be  added  to  an  original  bill,  by  an 
amendment  in  the  nature  of  a  supplemental  bill;  and 
the  representatives  of  deceased  persons  may  be  made 
parties  by  scire  facias.  Davis,  AdmW,  et  aL,  vs.  Sin- 
gleton &  Black 330 

SELF-DEFENCE. 
See  CrimincU  Law,  1,  2 ;  Jones  vs.  The  Stale,  428. 

SERVICE— AFTER  RETURN-TERM. 

See  Practice,  11.  • 

SET-OFF. 

1.  One  judgment  may,  upon  motion,  be  set  off  against 
another,  when  such  set-off  is  equitable.  Shrine  vs. 
Simmons 402 

2.  If  the  indebtedness  of  one  be  the  foundation  of  the 
credit  given  to  the  other  party,  and  which  credit  can- 
not be  enforced  at  law,  this  may  sustain  a  set-off  in 
equity.     Moody  vs.  Ellerbie,  AdmW 666 

SETTLEMENT  OF  CAUSES  BY  PARTIES. 

See  Fees,  2. 

SLAVES. 

1.  If  a  railroad  company  allows  a  slave  to  go  off  on 
their  cars,  without  a  ticket  or  permit  from  the  master. 
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overseer,  or  person  controlling  the  slave,  the  company 
is  liable  to  the  owner  for  damages.  It  is  so  by  our 
statute.    SoyJth-  Western  iZ.  jB.  Q>.  r«.  Pickett 85 

2.  However  white  in  color  such  slave  may  be,  that  fact 
cannot  be  considered  by  Courts  as  excusatory  of  the 
railroad  company,  or  altering  the  owner's  right  to 
damages.    iL/'  *" 

3.  If  a  railroad  company  carry  off  a  slave  without  the 
written  permission  of  the  owner,  overseer,  or  employer, 
though  the  slave  be  in  company  with  a  thief  who  had 
stolen  him,  the  company  will  be  liable.  Brown  vs. 
Southr  Western  Railroad  Company 377 

4.  Where  the  owner  reclaims  his  slave,  carried  off  under 
such  circumstances  as  above  stated,  the  measure  of 
damage  is  not  bnly  the  hire  of  the  slave  for  the  time 
he  was  absent,  with  interest  added,  but  in  addition 
thereto  such  reasonable  and  necessary  expenses  as  be 
may  have  incurred  in  reclaiming  the  slave.     Ibid. 

6.  The  causes  of  action  in  this  case  have  occurred  before 
•  the  Code  went  into  effect,  the  plaintiff  is  not  entitled 
to  double  the  damages  sustained,  as  provided  for  by 
section  2982  of  the  Code.     Ibid. 

See  Mortgages,  1,  2,  3,  4,  5,  and  Wills,  1,  3. 

SOLICITOR  GENERAL.    See  Fees. 

SPECIFIC  PERFORMANCE. 

!•  Specific  performance  of  a  contract  in  writing  and 
under  seal,  made  for  and  in  behalf  of  minors,  by  an 
adult  friend,  with  a  brother  who  has  attained  his 
majority,  as  to  the  terms  upon  which  their  father's 
property  shall  be  divided,  will  be  decreed  against  such 
adult  brother.    Smith  et  al.  vs.  Smith. . .    184 

STABBING.     See  Criminal  Law,  1,  2. 

STATUTES,  CONSTRUCTION  OF. 

• 

1.  The  Act  of  December  13th,  1862,  "to  prevent  the 
spread  of  small-pox  in  this  State,''  is  not  retroactive ; 
and  the  State  is  not  liable  for  expenses  incurred  prior 
to  its  passage  by  the  Inferior  Court  of  a  county,  for 
the  benefit  of  small-pox  patients.     The  State  of  Cra. 

vs.  Bradford  and  Snow 422 

2.  The  object  of  said  Act  was  to  prevent  the  spread  of 
small-pox,  not  to  pay  the  debts  already  contracted  by 
counties  for  the  benefit  of  small-pox  patients*    IbicL 
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As  to  Statute  allowing  explanation  of  Confederate  Con- 
tracts.    See  Ot^diTiance  of  1865. 
As  to  Statute  allowing  parties  sworn.     See  Evidence. 
As  to  Statute  of  Limitations.  See  Limitation  of  Actions. 
See  Attadimenta. 

TAXATION. 

1.  When  a  physician  is  licensed  by  the  authority  of  the 
State  to  practice  medicine,  the  city  of  Savannah  can- 
not require  him,  under  a  penalty,  to  take  out  license 
before  he  can  practice  his  profession  in  the  city.  The 
Mayor,  etc.,  of  Savannah  vs.  Charlton 460 

2.  The  practice  of  his  profession  in  the  city,  is  the  sub- 
ject of  taxation  by  the  corporation,  but  not  of  a  license. 
Ibid. 

TRESPASS,  VI  ET  ARMIS. 

1.  Trespass  m  et  armis  does  not  lie  against  the  Surgeon 
of  a  military  post,  who  makes  a  requisition  of  a 
commanding  officer  for  a  particular  house,  as  in  his 
opinion  suitable  for  a  hospital,  it  not  appearing  that 
the  Surgeon  participated  personally,  or  rendered  aid, 
or  incited  the  forcible  dispossession  of  the  plaintif£ 
(Warner  not  presiding.)  Walker  duhitante.  Mcln- 
tyre  vs.  Green 48 

2.  A  person  aggrieved  by  a  levy  on  his  property,  he 
being  a  defendant  in  tiie  attachment  or  execution,  has 
his  remedy  by  a  claim  or  action  of  trespass  against  the 
officer.     Raiford  vs.  Hyde 93 

USURY. 

1 .  When  W.  borrowed  of  S.  $500,  and  promised  to  pay 
six  per  cent,  per  month  for  the  use  thereof  for  a  part 
of  the  time,  and  five  percent,  per  month  for  the  balance 
of  the  time,  which  was  paid,  but  not  credited  on  the 
note,  and  afterwards  sold  out  his  entire  property  to  a 
third  party  who  obligated  himself  to  pay  S,  the  ^500, 

•  on  a  bill  filed  by  a  creditor  of  W.  against  S.,  and  the 
third  party  who  purchased  W.'s  entire  property  alleg- 
ing that  W.  had  left  the  State  and  was  entirely  insole 
vent,  praying  that  the  usurious  interest  paid  by  his 
insolvent  debtor,  W.,  to  S.,  might  be  credited  on  the 
$500  note,  and  that  the  purchaser  of  W.'s  property, 
might  be  restrained  from  paying  the  amount  of  the 
usurious  interest  over  to  S.,  and  be  decreed  to  pay  the 
same  to  the  creditor's  demand  :  Held,  that  the  creditor 
was  entitled  to  have  an  account  taken  of  the  amount 
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of  usary  paid  by  W.,  the  insolvent  debtor^  to  S.,  and 
to  have  that  amount  applied  in  payment  of  his  debt. 
Pope  va.  Solomons  et  al 541 

VERDICT.    * 

• 

1.  After  a  verdict  has  been  received  and  recorded  and 
the  jury  dispersed,  it  cannot  be  amended  in  matter  of 
substance,  either  by  what  the  jurors  say  they  intended 
to  find,  or  otherwise.     Mvllina  vs,  Christopher 58-1 

See  New  Trial. 

VESTED  RIGHTS. 

1.  No  legal  right  having  vested  in  the  informer  by  the 
institution  of  a  suit  in  his  own  name,  the  Act  of  the 
Legislature  remitting  the  penalties  incurred  by  Man- 
ufacturing Companies  for  failing  to  publish  the  names 
of  their  stockholders,  is  not  violative  of  that  clause  of 
our  State  Constitution  which  prohibits  the  enactment 
of  any  law  injuriously  affecting  any  right  of  a  citizen. 
CyKdly  vs.  Tlie  Athens  ifanufacturing  Company ....     51 

WAIVER. 

1.  A  mandamus  nisi  to  a  Judge  of  the  Superior  Conrt, 
will  be  refused  when  the  parties  to  the  suit  by  their 
written  agreement,  for  their  mutual  convenience,  did  not 
present  a  bill  of  exceptions  for  his  certificate  and  sig- 
nature, until  six  months  after  the  adjournment  of  the 
Court  at  which  the  trial  was  had.     JEngel  vs.  Speer. .  258 

2.  While  the  conduct  of  the  juryman,  Jones,  was  unbe- 
coming ;  yet,  as  it  was  known  to  the  counsel  com- 
plaining before  the  verdict  was  rendered,  it  is  no  good 
cause  for  a  new  trial.  Martin  &  Yates  vs.  Tidwell  & 
Favor 332 

3.  Where  a  party  consents  to  the  violation  of  an  injunc- 
tion granted  at  his  instance,  and  takes  upon  himself 
tue  management  of  the  case,  he  cannot  subsequently 
have  the  opposite  party  punished  for  such  violation. 
Howard  vs.  Jburand 346 

4.  Equity  will  enforce  the  rights  of  parties ;  and  those 
who  invoke  its  aid,  should  not  by  contract  render 
nugatory  its  processes.     Ibid. 

5.  This  right  (trial  by  a  petit  jury  on  petition  to  estab- 
lish a  copy  of  a  lost  promissory  note,)  may  be  waived 
by  consent,  and  the  case  submitted,  in  the  first  instance, 

to  a  special  jury.    Rutland  vs.  Hathom 380 
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:-  6.  If  the  case  be  submitted  to  a  special  jarj^  the  parties 
have  no  right  of  appeal.     Ibid. 

WARRANT  OF  ATTORNEY. 
See  Attorneys,  2,  3. 

WARRANTY. 

1.  No  particular  form  of  words  is  necessary  to  constitute 

a  warranty.     Terhune  vs.  Dever % . .   648 

2.  To  make  an  affirmation  at  the  time  of  sale,  a  warranty, 
it  must  appear  to  have  been  so  intended,  and  not  to 
have  been  a  mere  expression  of  opinion.  An  affirma- 
tion df  the  soundness  of  a  horse  made  bona  fide  at  the 
time  of  the  sale,  does  not  ne^ssarily  amount  to  a  war- 
ranty ;  whether  the  words  used  amount  to  a  warranty 
or  not,  is  a  question  for  th«  jury,  under  the  rules  of 
law  applicable  to  the  case.     Ibid. 

3.  When  a  party  warrants  the  soundness  of  a  horse,  he 
is  liable  on  bis  warranty,  if  the  horse  be  unsound, 
whether  at  the  time  the  warranty  was  made  he  knew 
of  the  unsoundness  or  not.     Ibid. 

WASTE.     See  Equity,  2,  20. 

WAYS. 

1.  There  being  no  evidence  that  the  road  in  controversy 
had  existed  for  seven  years,  the  Inferior  Court  had  no 
authority  to  declare  it  a  public  road  without  providing 
compensation  to  the  land  owners  for  the  damages 
thereby  sustained.     Milam  vs.  Sproidl 393 

WIDOW. 

1.  The  laws  of  Georgia  allow  a  widow  one  year's  sup- 
port for  herself  and  minor  children  out  of  the  estate  of 
her  deceased  husband.  They  do  not  contemplate  that 
she  shall  live  at  the  homestead  and  consume  the  pro- 
visions belonging  to  the  estate,  and  have  a  year's,  sup- 
port also  allowed.     WeUs  vs.   Wilder 194 

2.  Whenever  the  widow  applies  for  an  assignment  of  the 
year's  support,  she  must  be  charged  with  the  value 
of  what  she  previously  consumed.     Ibid. 

3.  *  *****  Held,  the  widow  was  entitled  to 
inherit  one-half  of  the  estate,  as  heir-at-law  of  her 
deceased  husband  and  children,  notwithstanding  her 
intermarriage  with  Bozeman  before  the  property  had 
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been  reduced  to  possession  by  her,  and  that  the  mari- 
tal rights  of  the  husband  did  not  attach  to  any  part  of 
the  property  under  the  provisions  of  the  Act  of  1866. 
Bdlston  V8.  Thornton,  AdmW 54 

4.  The  approval  by  the  Ordinary  of  the  election  of  a 
widow  to  take  an  amount  of  money  to  be  assigned  to 
her  absolutely  in  lieu  of  dower,  should  be  obtained 
before  commissioners  are  appointed  to  assign  dower. 
Smith  V8.  Smith : 62i 

WIFE.     See  Husband  and  Wife. 

WILLS. 

1.  Whilst  the  recognition  by  the  State  of  Georgia  of  the 
abolitioi/'of  slavery  in  its  borders,  may  have  been  de- 
structive of  legacies  of  that  species  of  property,  as  also 
of  the  general  testamentary  scheme  of  a  testator,  such 
facts  furnish  no  sufficient  grounds  of  cat^eo^  to  the  pro- 
bate of  a  will.     Newsom,  Guardian  vs.  Tucker 71 

2.  A  married  woman  in  this  State,  who  as  a  midwife 
acquires  money  by  her  separate  earnings,  with  the 
consent  of  her  husband,  and  afterwards  with  his  con- 
sent, purchases  real  estate,  and  takes  the  title  thereto 
in  her  own  name,  may  devise  the  same  by  will,  as  her 
separate  estate,,  with  or  without  his  assent,  and  after 
her  death  the  husband  cannot  invalidate  such  devise 
by  a  change  of  the  title  to  the  property  in  his  own 
name,  especially  when  his  express  assent  was  given  to 
such  devise  at  the  time  of  the  execution  of  the  will. 
Cavanaugh  et  al.  vs.  Aincfihacker 5(*' 

3.  A  legatee  propounding  for  probate  a  nuncupative  will, 
which  is  caveaSsd  by  their  heirs-at-law,  is  a  competent 
witness  in  favor  of  the  validity  of  the  will.  Brovm  et 
al.  vs.  Carroll 56J 

As  to  ambiguity  in  wills,  etc.,  see  Evidence,  2. 

Witnesses — Opinions  of,  see  Evidence,  1. 

"  Parties  as,  see  Evidence,  3, 20,  21,  22,  23. 

YEAR'S  SUPPORT.    See   Widow. 


V  .     ^  V. . 


